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MEMORANDA. 


On  the  15th  of  March,  1904,  Francis  Alexander  Anglin, 
one  of  His  Majesty’s  Counsel,  was  appointed  one  of  the  Justices 
of  the  Exchequer  Division. 

On  the  15th  of  March,  1904,  John  Idington,  one  of  His 
Majesty’s  Counsel,  was  appointed  one  of  the  Justices  of  the 
Exchequer  Division. 

On  the  18th  of  April,  1904,  the  Honourable  Thomas 
Robertson,  one  of  the  Justices  of  the  Chancery  Division, 
resigned  his  office. 

On  the  7th  of  May,  1904,  the  Honourable  Thomas  Ferguson, 
one  of  the  Justices  of  the  Chancery  Division,  died  at  his  resi- 
dence in  the  City  of  Toronto. 

On  the  25th  June,  1904,  James  Magee,  one  of  His  Majesty’s 
Counsel,  was  appointed  one  of  the  Justices  of  the  Chancery 
Division. 
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Page  21,  line  3 of  head-note — Insert  the  words  “of  notice  of ” before  the 
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Page  32,  line  12 — For  “ 103  ” read  “203,” 

Page  45,  line  4 from  bottom — For  “ ch.  9 ” read  “ ch.  7.” 

Page  103,  line  12  of  head-note — For  “taken”  read  “paid.” 

Page  223,  line  11  of  head-note — For  “contributors”  read  “creditors.” 
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[BOYD,  C.] 

Elgin  Loan  and  Savings  Co.  et  al.  v.  National  Trust  Co. 

Company — Shares — Deposit  of  Certificates — Bailment — Trust-— Detention — Excuse 
— Trustee  Act — Winding-up — Direction  of  Master — Jurisdiction — Detinue — 
Measure  of  Damages— Price  of  Shares. 

The  plaintiff  loan  company  became  the  holders  of  525  shares  in  the  capital 
stock  of  a 6oal  company  and  of  50  shares  in  a steel  company,  and  deposited 
the  certificates  for  the  shares  with  the  defendant  trust  company  for  safe 
keeping.  The  defendant  trust  company  executed  and  delivered  to  the 
plaintiff  loan  company  a document  under  seal  by  which  they  acknowledged 
the  receipt  of  the  certificates,  and  agreed  to  hold  in  their  safe  deposit  vaults 
to  the  order  of  the  loan  company  any  dividends  received  in  respect  thereof, 
and  guaranteed  to  the  loan  company  that  the  certificates  would  be  kept 
safely  in  deposit  vaults  and  delivered  upon  demand  under  proper  authority. 
The  document  also  provided  for  the  remuneration  of  the  trust  company. 
The  certificates  were  put  in  the  name  of  the  trust  company.  It  appeared 
that  375  of  the  shares  had  been  acquired  by  the  plaintiff  loan  company  under 
an  agreement  with  the  Atlas  Loan  Company,  who  had  an  interest  in  the 
prospective  profits  to  be  derived  from  the  sale  of  the  shares.  While  the 
certificates  were  in  possession  of  the  defendant  trust  company  both  loan 
companies  were  ordered  to  be  wound  up  under  the  Dominion  Act,  and  the 
defendant  trust  company  were  appointed  liquidators  of  the  Atlas  Loan 
Company,  and  the  plaintiff  trust  company  liquidators  of  the  plaintiff  loan 
company.  After  the  commencement  of  the  liquidations  the  plaintiff  trust 
company,  as  liquidators,  demanded  the  certificates  from  the  defendant  trust 
company,  but  the  latter  refused  to  deliver  them  up,  and  this  action  was 
brought  for  damages  for  the  detention  : — 

Held,  that  the  defendant  trust  company  were  merely  bailees  and  not  trustees  ; 
but,  if  they  were  to  be  regarded  as  trustees,  the  failure  to  hand  over  the 
certificates  was  not  a breach  of  trust  for  which  they  ought  fairly  to  be 
excused  under  62  Viet.  (2)  ch.  15,  sec.  1 (O.)  ; owing  to  their  dual  character 
as  trustees  and  also  liquidators,  they  did  not  act  with  singleness  of  purpose, 
and  therefore  not  as  required  by  the  Act ; and  the  direction  of  the  Master 
in  Ordinary,  to  whom  was  referred  the  winding-up  of  the  Atlas  Loan  Com- 
pany, that  the  whole  575  shares  should  be  retained  by  the  defendant  trust 
company  as  liquidators,  was  made  without  jurisdiction,  and  did  not  protect 
them  as  trustees. 
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2.  The  plaintiffs  were  entitled  to  damages  for  the  detention  (delivery  having 
been  made  pending  the  action)  based  on  estimates  of  what  had  been  lost  by 
the  detention ; and  the  measure  of  damages  was  the  highest  price  of  the 
shares  represented  by  the  certificates  between  the  demand  and  the  delivery. 

The  plaintiffs  in  this  action  were  the  Elgin  Loan  and 
Savings  Company,  a loan  company  in  liquidation,  incorporated 
under  the  laws  of  the  Province  of  Ontario  ; the  Elgin  Loan 
and  Savings  Company  Limited,  a loan  company  in  liquidation, 
incorporated  under  the  laws  of  the  Dominion  of  Canada  ; and 
the  London  and  Western  Trusts  Company,  Limited,  the  liquida- 
tors of  the  two  loan  companies  duly  appointed  by  order  of  the 
Court.  The  defendants  were  a trusts  company  duly  incor- 
porated for  the  purposes,  amongst  others,  of  carrying  on  a 
trustee  and  safety  deposit  business. 

The  statement  of  claim  alleged:  (3)  that  on  the  19th  August, 
1902,  the  Elgin  Loan  and  Savings  Company  delivered  to  the 
defendants  as  their  bailees  for  safe  keeping  375  shares  of  the 
common  stock  of  a certain  company  known  as  the  Dominion 
Coal  Company,  of  a par  value  of  $100  each,  which  stock  was 
listed  upon  and  bought  and  sold  upon  various  stock  exchanges, 
and  for  which  the  Elgin  Loan  and  Savings  Company  had  paid 
$52,191.25,  and,  by  agreement  duly  executed  under  the  seal  of 
the  defendants,  they  undertook  for  reward  to  safely  keep  the 
said  shares  on  behalf  of  the  Elgin  Loan  and  Savings  Company 
and  to  deliver  the  same  to  them  upon  demand,  and  meanwhile 
to  collect  all  dividends  from  time  to  time  payable  thereon,  and 
forthwith  to  pay  the  same  to  the  Elgin  Loan  and  Savings 
Company  as  and  when  the  same  were  received  by  the  defen- 
dants ; (5)  that  on  the  20th  March,  1903,  the  Elgin  Loan  and 
Savings  Company  also  delivered  to  the  defendants  as  their 
bailees  for  hire  for  safe  keeping  100  shares  of  the  same  stock, 
for  which  they  had  paid  $12,125,  to  be  held  by  the  defendants 
on  the  same  terms  ; (6)  that  on  the  24th  March,  1903,  the  Elgin 
Loan  and  Savings  Company  also  delivered  to  the  defendants 
50  shares  of  the  same  stock,  for  which  they  had  paid  $5,812.50, 
to  be  held  upon  the  same  terms  ; (7)  that  on  the  26th  March, 
1903,  the  Elgin  Loan  and  Savitigs  Company  also  delivered  to 
the  defendants  50  shares  of  the  preferred  stock  of  the  Dominion 
Iron  and  Steel  Company,  which  stock  was  also  listed  upon  and 
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bought  and  sold  upon  various  stock  exchanges,  for  which  the 
plaintiffs  had  paid  $3,262.50,  to  be  held  by  the  defendants  upon 
the  same  terms  ; (8)  that  by  3 Edw.  VII.  ch.  1 21  (O.),  assented 
to  on  the  22nd  May,  1903,  and  by  sec.  2 thereof,  all  the  assets 
interests,  rights,  credits,  effects,  and  property  belonging  to  the 
Elgin  Loan  and  Savings  Company  were  vested  in  the  Elgin 
Loan  and  Savings  Company  Limited,  and  subsequently  both 
companies  were  ordered  to  be  wound  up,  and  the  plaintiffs  the 
London  and  Western  Trusts  Company  were  appointed  liquida- 
tors thereof;  (9)  that  on  the  30th  June,  1903,  and  from  that 
date  on  several  occasions  down  to  the  6th  July,  1903,  the 
plaintiffs  duly  demanded  from  the  defendants  the  stocks 
referred  to,  and  duly  tendered  to  the  defendants  all  their  lawful 
charges  for  the  previous  safe  keeping  thereof,  but  the  defen- 
dants on  the  occasion  of  each  demand  and  down  to  the  1 2th 
September,  1903  (which  was  after  the  commencement  of  this 
action),  refused  to  deliver  up  the  stock  to  the  plaintiffs,  and 
unlawfully  detained  it;  (10)  that  on  the  1st  July,  1903,  the 
defendants  fbceived  $1,050,  being  a quarterly  dividend  payable 
upon  the  common  stock  of  the  Dominion  Coal  Company,  and 
unlawfully  detained  the  same,  and  did  not  deliver  it  to  the 
plaintiffs  until  the  date  of  the  delivery  of  the  stock  to  the 
plaintiffs;  (11)  that  the  defendants  on  the  12th  September, 
1903,  delivered  to  the  plaintiffs  the  certificates  for  the  stock 
and  the  amount  of  dividends  in  their  hands,  $1,050,  but  with- 
out any  interest ; (12)  that  on  and  since  the  12th  September, 
1903,  the  ruling  prices  of  the  stock  had  been  continuously 
much  lower  than  they  were  at  the  time  of  the  demands,  and 
between  the  dates  of  the  demands  and  the  date  when  the 
certificates  were  delivered  to  the  plaintiffs,  the  price  was  much 
higher  than  at  the  dates  of  the  demands,  but,  owing  to  the 
refusal  and  neglect  of  the  defendants  to  deliver  the  certificates 
to  the  plaintiffs,  when  demanded,  the  plaintiffs  had  been  unable 
to  take  advantage  of  the  more  favourable  prices. 

The  plaintiffs  claimed  damages  for  the  detention  of  the 
stock,  and  interest  upon  $1,050. 

The  nature  of  the  defence  appears  in  the  judgment,  where 
also  the  evidence  is  sufficiently  set  out. 
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The  action  was  tried  before  Boyd,  C.,  without  a jury,  at 
St.  Thomas  and  Toronto,  on  the  20th  November  and  10th 
December,  1903. 

G.  G.  Gibbons,  K.C.,  Shirley  Denison,  and  W.  K.  Cameron, 
for  the  plaintiffs. 

S.  H.  Blake,  K.C.,  and  W.  H.  Blake,  K.C.,  for  the  defendants. 


December  28.  Boyd,  C.  : — The  case  presented  by  the 
plaintiffs  is  that  of  a simple  common  law  action  of  detinue  in 
respect  of  scrip  certificates  held  by  the  defendants  for  safe 
keeping. 

The  first  transaction  was  the  deposit  of  375  shares  of 
Dominion  Coal  stock,  which  the  defendants  were  informed  by 
letter  of  11th  August,  1902  (written  by  the  general  manager  of 
the  Elgin  Loan  Company),  was  taken  as  collateral  security  only 
for  an  investment  of  $55,000  made  upon  securities  within  the 
legal  rights  of  that  company,  and  for  which,  as  they  were 
responsible,  they  required  an  absolute  guarantee  of  their  safety. 
The  amount  of  compensation  was  provided  for  and  duly  paid 
in  respect  of  this  and  the  other  transactions. 

The  next  transaction  was  in  March,  1903,  when  the  deposit 
of  100  shares  of  Dominion  Coal  stock  was  made,  which  had 
been  purchased  by  the  Elgin  Company. 

The  third  deposit  was  that  of  50  shares  of  Dominion  Coal 
stock,  also  purchased  by  the  Elgin  Company  in  the  same  month. 

And  the  last  deposit  was  of  50  shares  Dominion  Iron  and 
Steel  stock  purchased  by  the  plaintiffs  later  in  the  same  month 
of  March,  1903. 

This  was  not  a series  of  connected  dealings,  but  each  was 
separate  from  the  other. 

All  the  scrip  certificates  representing  this  stock  were 
put  into  the  name  of  the  National  Trust  Company  for  conven- 
ience of  collecting  the  dividends,  and  all  were  held  on  the  same 
terms  as  to  custody  and  safe  keeping. 

It  was  also  an  express  term  of  the  contract  that  the  scrip 
was  to  be  held  to  the  order  of  the  Elgin  Company  and  delivered 
upon  demand  under  proper  authority. 

Demand  was  duly  made  for  the  redelivery  of  all  the  scrip 
on  25th  June,  30th  June,  and  6th  July,  1903,  but,  default  being 
made,  this  action  was  brought  on  17  th  July. 
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The  defence  is  of  two-fold  aspect : first,  by  way  of  excul- 
pation as  to  the  breach  of  duty ; and  second,  by  way  of 
extinction  as  to  the  claim  for  damages. 

First,  the  legal  breach  is  hardly  disputed,  but  the  with- 
holding is  sought  to  be,  if  not  justified,  at  least  excused  under 
the  provisions  of  the  Act  respecting  Liability  of  Trustees,  62 
Viet.  (2)  ch.  15,  sec.  1 (O.) 

The  answer  sets  up  that  the  scrip  was  accepted  and  held  by 
the  defendants  as  trustees  and  refers  to  letters  where  the  word 
“ trust  ” is  used  in  speaking  of  the  deposit. 
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The  document  under  corporate  seal  given  on  the  first  tran- 
saction, dated  19th  August,  1902,  and  called  ‘‘Receipt  and 
Guarantee  ” is  in  these  terms  : — 

“ National  Trust  Company,  Limited,  hereby  acknowledge  to 
have  received  from  the  Elgin  Loan  and  Savings  Company  scrip 
certificates  of  Dominion  Coal  Company  amounting  to  three 
hundred  and  seventy-five  shares  common  stock  as  follows : — 
Nos.  19760,  889,  1476,  16768,  2124,  234,  1289,  1309,  17836, 
18534,  19171,  19451,  15517,  17879,  17862,  standing  in  the 
names  of  various  parties  and  all  indorsed  in  blank. 

“ National  Trust  Company,  Limited,  hereby  agrees  to  hold 
in  its  safe  deposit  vaults  to  the  order  of  the  Elgin  Loan  and 
Savings  Company  any  dividends  received  in  respect  thereof  ; 
and  National  Trust  Company,  Limited,  hereby  guarantees  to 
the  Elgin  Loan  and  Savings  Company  that  the  above  certifi- 
cates will  be  kept  safely  in  its  deposit  vaults  and  delivered 
upon  demand  under  proper  authority. 

“ The  remuneration  of  National  Trust  Company,  Limited, 
for  its  services  hereunder  shall  be  at  the  rate  of  twenty-five 
dollars  per  annum,  or  pro  raid  for  any  shorter  period. 

“ In  witness  whereof  the  Trust  Company  has  hereto  set  its 
corporate  seal  under  the  hand  of  its  general  manager  this  nine- 
teenth day  of  August,  1902.” 

The  answer  sets  out  the  document  manifesting  the  transac- 
tion in  respect  of  the  first  375  shares  which  passed  between  the 
Elgin  Company  and  the  Atlas  Loan  Company,  dated  10th  June, 
1902,  in  these  words: — 
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St.  Thomas,  Ont.,  June  10,  1902. 

“ Geo.  Rowley,  Esq., 

“ Mangr.  Elgin  Loan  Co.,  St.  Thomas,  Ont. 

Dear  Sir,— 

“ Re  Debenture  No.  243  A.  for  $55,000  Atlas  Loan  Co. 

It  is  hereby  agreed  as  between  the  Elgin  Loan  and  the 
Atlas  Loan  Co.  that  not  less  than  three  hundred  and  seventy- 
five  shares  of  Dominion  Coal  Co.  common  stock  shall  be 
purchased  by  the  Atlas  Loan  Co.  at  the  market  price,  and  that 
the  said  shares  shall,  together  with  the  above  debenture,  be 
security  to  the  Elgin  Loan  Co.  for  the  amount  so  invested  in 
Atlas  Loan  Co.  debenture,  together  with  interest  at  5 per  cent, 
per  annum.  The  Elgin  Loan  Co.  shall  have  the  option  of 
demanding  payment  at  any  time  of  the  amount  of  the  said 
debenture  or  so  much  thereof  as  may  be  advanced,  together 
with  interest  at  5 per  cent,  to  the  date  of  such  demand.  Upon 
payment  of  said  demand  by  the  Atlas  Loan  Co.,  the  Elgin  Loan 
Co.  shall  deliver  the  said  debenture,  together  with  the  375 
shares  of  Dominion  Coal,  and  shall  not  be  entitled  to  any 
further  interest  in  either  of  said  securities,  excepting  one-half 
of  the  profits  realized  from  sale  of  Coal.  It  shall  be  optional 
with  the  Atlas  Loan  Co.  to  sell  at  any  time  the  above  shares  of 
the  Dominion  Coal  Co.  and  tender  the  Elgin  Loan  Co.  payment 
of  the  said  debenture  to  the  extent  of  the  amount  advanced 
and  interest  at  5 per  cent.  The  difference  between  the  purchase 
and  selling  price  of  the  Coal,  if  a gain,  shall  be  divided  equally 
between  the  Elgin  and  the  Atlas  Loan  Co.,  but,  if  the  selling 
price  be  lower  than  the  purchase  price,  the  loss  shall  be  assumed 
in  full  by  the  Atlas  Loan  Co.  It  is  also  agreed  that  the  Elgin 
Loan  Co.  shall  have  the  option  of  accepting  the  dividend  on  the 
Dominion  Coal  stock  in  lieu  of  interest  on  debenture. 

“ Yours  truly. 

The  Atlas  Loan  Co. 

John  W.  Eedy,  Manager. 
“ F.  Logg,  Acct. 
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‘‘  Approved 

“ Geo.  Rowley, 

Mngr. 

“ Elgin  Loan  & Savings  Co. 

“ St.  Thomas,  Ont.” 

It  seems  that  this  document  did  not  come  to  light  till  about 
the  beginning  of  July,  1903,  and  the  defendants  did  not  see  it 
till  23rd  July,  but  it  was  substantially  known  to  the  defendants 
as  set  forth  in  various  letters  and  affidavits ; and  it  does  not 
appear  that  the  plaintiffs  were  aware  of  the  defendants’  alleged 
ignorance  of  its  contents,  and  in  fact  by  their  pleading,  para- 
graphs 3 and  4,  it  would  be  inferred  that  they  had  such  know- 
ledge through  Wallace,  the  president  of  the  Atlas  Company, 
early  in  August,  1902. 

The  course  of  events  is  complicated  by  the  insolvency  of 
both  companies.  First,  the  Atlas  Loan  was  put  into  liquidation 
by  winding-up  order  dated  8th  June,  1903,  when  the  defendants 
were  made  provisional,  and  on  the  29th  June  were  made  perma- 
nent, liquidators.  A winding-up  order  was  made  as  to  the 
Elgin  Loan  Company  on  22nd  June;  1903,  with  the  plaintiffs 
the  London  and  Western  Trusts  Company  as  provisional  liquida- 
tors, and  this  was  made  permanent  by  order  of  14th  July. 

Some  difficulty  has  perhaps  arisen  by  the  surrender  of  the 
three  certificates  for  Dominion  Coal  stock  and  the  obtaining  of 
one  in  the  name  of  the  defendants  for  the  whole  525  shares,  but 
more  difficulty  is  to  be  attributed  to  the  union  in  the  defen- 
dants of  the  dual  characters,  i.e.,  trustee  or  agent  for  the  Elgin 
Loan  and  liquidator  for  the  Atlas  Loan. 

To  appreciate  the  evidence,  it  is  to  be  remembered  that  the 
chief  officer  of  the  defendants,  Mr.  White,  manager,  was  out  of 
the  country  from  the  18th  June  to  the  1st  August,  1903,  and 
the  next  senior  officer,  the  secretary,  Mr.  Rundle,  was  acting  in 
the  interests  of  the  company  as  trustee  for  the  Elgin  Company, 
while  the  duty  of  attending  to  the  liquidation  of  the  Atlas 
Company  was  assigned  to  Mr.  Home  Smith,  manager  of  the 
estate  department,  the  chief  witness  for  the  defence. 
Mr.  Hunter  was  appointed  solicitor  for  the  defendants  as  liqui- 
dator, and  advised  them  as  such — he  not  being  their  general 
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solicitor.  No  independent  legal  advice  was  sought  by  Mr. 
Rundle  until  the  6th  July,  and  what  was  then  given  does  not 
appear. 

The  first  demand  was  made  for  the  redelivery  of  the  scrip 
by  letter  from  Mr.  Moore,  who  was  empowered  to  act  for  the 
plaintiffs’  liquidator,  to  the  defendants,  dated  25th  June,  1903 
‘‘Forward  the  scrip  to  us  as  soon  as  possible.” 

There  was  no  response  to  this  by  writing  or  otherwise,  but 
it  evoked  this  letter  from  Mr.  Rundle  to  Mr.  Hunter,  dated  26th 
June,  1908: — 

“ Re  Atlas  Loan  Company. 

“ Among  the  debentures  issued  by  the  company  is  one  for 
$55,000  to  the  Elgin  Loan  and  Savings  Company.  Mr.  A.  E. 
Wallace  explained  to  our  Mr.  Breckenridge  that  this  debenture 
was  issued  in  connection  with  the  purchase  of  certain  Dominion 
Coal  Company  stock.  The  Elgin  Company  advanced  to  the 
Atlas  Company  upon  its  debenture  a sufficient  amount  to  pay 
outright  for  the  Dominion  Coal  stock,  and  held  the  certificates 
of  the  Coal  Company  as  collateral  security  to  the  advance  made 
upon  the  debenture.  It  was  understood  that  the  Atlas  Com- 
pany was  to  control  the  sale  of  the  stock.  The  Elgin  Company 
placed  the  Dominion  Coal  Company  certificates  with  the 
National  Trust  Company  for  “ safe  keeping,”  and  the  liquidators 
of  the  Elgin  Company,  the  London  and  Western  Trusts  Com- 
pany, ask  that  we  hand  over  the  certificates  to  them.  Do  you 
wish,  as  solicitor  for  the  liquidator  of  the  Atlas  Loan  Company, 
to  serve  notice  upon  us  not  to  deliver  up  these  certificates  ? It 
may  be  that  you  will  think  it  necessary,  if  the  certificates  are 
handed  over  to  the  liquidator  of  the  Elgin  Company,  to  have 
the  Master  order  that  the  Dominion  Coal  Company  stock  is  not 
to  be  disposed  of  by  the  liquidator  of  the  Elgin  Company, 
unless  with  his  consent.  Please  let  me  hear  from  you  as  soon 
as  possible  in  this  matter,  as  in  the  meantime  I am  holding  the 
Dominion  Coal  certificates.  Yours  truly,  W.  E.  Rundle, 
secretary,” 

It  may  be  well  to  state  here,  parenthetically,  what  action 
was  taken  by  the  defendants  prior  to  this  first  demand,  though 
the  evidence  is  somewhat  conflicting,  and  it  does  not  seem  to 
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me  of  paramount  importance.  When  the  oral  testimony  is  at 
variance  with  contemporaneous  written  records  of  the  transac- 
tion, I have  preferred  the  accuracy  of  the  writings  to  the 
fallibility  of  the  memory  of  busy  men. 

Mr.  Home  Smith  went  to  the  Atlas  office  at  St.  Thomas 
about  15th  June  to  investigate  books  and  affairs  of  that  com- 
pany. His  chief  concern  was  to  obtain  possession  of  the  assets 
of  the  company  and  to  bring  before  the  Master  the  securities  of 
the  Atlas  Company  that  were  collateral  to  its  indebtedness. 
The  375  shares  Dominion  Coal  was  one  of  these,  but  he  can 
give  no  light  as  to  how  or  when  the  larger  claim  for  all  the 
scrip  came  to  be  brought  before  the  Master.  As  to  the  375 
shares  he  ascertained  from  Mr.  Wallace  that  the  Elgin  Loan 
held  them  as  collateral  security  for  debentures  of  $55,000,  and 
this  he  telephoned  to  Mr.  Hunter  “just  prior  to  19th  June.” 
He  returned  to  Toronto  on  the  night  of  the  20th  June  and  went 
over  the  matter  with  the  solicitor  and  Mr.  Rundle,  and  he  was 
informed  that  the  Master  had  given  direction  on  the  22nd  June 
“ that  we  were  to  give  notice  to  parties  holding  collateral 
that  they  were  not  to  dispose  of  it  without  his  consent  and 
order,”  whereupon  he  wrote  to  the  liquidator  of  the  Elgin 
Company,  plaintiffs,  the  letter  dated  24th  June,  1903,  in  which 
he  speaks  only  of  the  375  shares,  and  says,  “ The  Atlas  Com- 
pany being  in  liquidation,  no  creditor  is  entitled  to  deal  with 
the  securities  which  are  held  as  collateral  without  consent  of 
Master.”  He  also  writes  results  of  his  inquiry  at  St.  Thomas 
touching  these  375  shares,  and  his  action  in  notifying  the  Elgin 
Company  liquidator,  to  the  solicitor  Mr.  Hunter  by  letter  of 
even  date,  24th  June. 

Mr.  Rundle’s  evidence  is  meagre;  he  says  that  the  first 
information  he  had  of  575  shares  was  from  Mr.  Hunter,  and 
they  were  not  handed  over  to  plaintiffs  because  of  the  Master’s 
direction. 

As  to  the  375  shares  he  says: — “We  first  heard  from  Mr. 
Breckenridge  that  these  were  the  shares  in  which  the  Atlas 
Company  were  interested.  My  first  hearing  of  it  was  through 
Mr.  Hunter  that  the  Atlas  Company  were  interested,  and  then 
I heard  from  Mr.  Breckenridge  later  on,  and  I heard  later  on 
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from  Mr.  Home  Smith  that  the  Atlas  Company  were  interested 
in  the  375  shares.”  He  gives  no  dates. 

On  the  evening  of  the  20th  June  Mr.  Rundle  knew  the 
result  of  the  special  investigations  of  Mr.  Home  Smith,  and  that 
the  only  interest  in  the  stock  by  the  Atlas  Company  was  con- 
fined to  the  first  lot,  375  shares.  I observe  en  passant  that 
this  on  the  evidence  is  the  undoubted  fact — the  first  transac- 
tion was  an  isolated  one — not  the  first  of  a series — and  all  the 
others  represent  actual  independent  purchases  with  the  funds 
of  the  Elgin  Company. 

When  information  is  sought  as  to  what  securities  are  held 
by  the  defendants  on  account  of  Elgin  Company  he  answers 
(letter  23rd  June)  broadening  the  claim  and  saying:  “ We  hold 
for  safe  keeping  for  account  of  Elgin  Loan  Company  certificates 
for  525  shares  Dominion  Coal  and  50  shares  Dominion  Iron 
and  Steel.  We  are  advised  that  Atlas  Company  has  an  interest 
in  these  certificates.” 

In  response  to  this  came  the  first  demand  already  referred 
to. 

Turning  now  to  Mr.  Hunter,  he  says  his  first  information 
was  from  Breckenridge  (who  was  accountant  for  the  liquidator 
of  the  Atlas,  and  who  apparently  had  got  his  information  from 
Miss  Lobb,  the  accountant  of  the  Atlas  Company)  about  the 
9th  June,  that  the  whole  stock  was  in  connexion  with  the 
Atlas  Loan,  and  that,  so  far  as  Breckenridge  could  learn, 
it  was  a partnership  arrangement  to  speculate  in  stock. 
But  on  the  20th  June  Mr.  Hunter  learned  from  Mr.  Home  Smith 
that  the  alleged  interest  extended  only  to  the  first  375  shares, 
and  this  was  confirmed  by  Home  Smith’s  letter  to  him  of  the  24th 
June.  At  the  meeting  on  the  20th  June  Hunter  said  it  was 
arranged  that  he  should  go  to  the  Master  for  general  direction 
as  to  what  was  to  be  done  in  all  cases  where  collateral  was 
held.  Home  Smith  had  asked  his  advice  as  to  what  steps 
should  be  taken  to  protect  the  collateral — to  prevent  it  being 
sold,  and  there  were  five  transactions,  of  which  the  Elgin 
was  one,  brought  before  the  Master  on  the  22nd  June,  who  gave 
directions,  covering  the  whole  575  shares,  that  none  of  the 
securities  held  by  the  liquidator  should  be  given  up,  and  that 
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notice  should  be  given  to  all  holding  collateral  not  to  part 
with  it  without  sanction  of  the  Court. 

I find  that  some  direction  was  given  as  to  notifying  holders 
of  collaterals,  but  nothing  more  at  that  time.  No  direction  to 
hold  securities  was  disclosed  to  Rundle  and  Home  Smith,  as  is 
manifested  by  their  letters  (two  by  Mr.  Home  Smith  on  the  24th 
June  and  one  by  Mr.  Rundle  on  the  26th  June),  and  that  such  a 
direction  was  then  given  is  inconsistent  with  Mr.  Hunter's  let- 
ter of  the  2nd  July  (the  one  first  written  of  that  date)  and  his 
own  subsequent  action.  There  is  no  entry  or  record  of  such  a 
ruling  in  the  books  of  the  Master,  and  he  gives  no  certificate 
that  any  such  ruling  was  made. 

Therefore  1 find  as  a conclusion  of  fact  that  no  direction 
was  given  by  the  Master  on  or  before  the  22nd  June  which  in 
any  way  protected  the  defendants  as  custodians  of  the  scrip 
from  handing  it  over  upon  the  demand  made  on  the  25th  June. 

I revert  now  to  Mr.  Rundle’s  letter  of  the  26th  June  to  Mr. 
Hunter.  On  the  next  day  Mr.  Hunter  says  he  got  a message 
from  Mr.  Rundle  giving  the  number  of  shares  of  all  the  stock 
held  for  the  Elgin  Company,  i.e.,  525  Coal  and  50  Iron  and  Steel. 
And  on  the  30th  June  he  again  attended  the  Master  for  the  pur- 
pose, as  he  says,  of  getting  “ more  explicit  directions  ” as  to 
this  Elgin  matter.  On  this  day,  30th  June,  the  second  demand 
for  the  delivery  of  the  scrip  was  made  by  Mr.  Moore  in  person 
at  the  office  of  the  defendants  in  Toronto.  Mr.  Moore  says  that 
Rundle  refused,  and  the  only  reason  given  was  that  they  had 
the  Master’s  direction  not  to  part  with  it. 

Mr.  Hunter  says  that  before  seeing  the  Master  on  the  30th 
he  dictated  a letter  bearing  date  the  2nd  July,  and  which  is  in 
effect  an  answer  and  the  only  answer  in  evidence  to  Rundle’s 
letter  of  the  26th  June.  This  letter  is  important,  and  reads:  ‘‘As  I 
understand  . . . the  arrangement,  the  purchase  of  375  shares 
was  a joint  transaction  between  the  two  companies.  The 
liquidator  of  the  Atlas  Loan  appears  to  me  to  have  such  an 
interest  in  these  securities  that  the  direction  of  the  Master 
made  in  a similar  case  applies,  viz.,  that  the  securities  ought  not 
to  be  delivered  over  without  the  approval  of  the  Court.” 

Mr.  Hunter  says  that  on  the  30th  June  he  read  Mr.  Home 
Smith’s  letter  of  the  24th  June  to  the  Master,  and  also  mentioned 
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some  particulars  he  had  got  from  conversation  with  Breckenridge 
referring  to  the  state  of  the  debenture  ledger  of  the  Atlas  Loan, 
and  then  obtained  the  Master’s  direction  upon  the  liquidator 
not  to  deliver  over  to  the  liquidators  of  the  Elgin  Loan  certain 
share  certificates,  being  525  shares  of  Dominion  Coal  and  50 
shares  of  Dominion  Steel.  There  is  nothing  filed  in  the  Master’s 
ofiice;  no  sort  of  proof  of  the  facts  alleged  to  be  then  presented; 
no  entry  of  the  business  in  the  Master’s  books  (as  required  by 
Con.  Rule  681);  and  the  only  written  evidence  is  an  ex  post 
facto  certificate  signed  ex  parte  by  the  Master  a week  before 
the  trial. 

On  the  2nd  July  Mr.  Hunter  saw  Mr.  Wallace  and  got  his 
account  of  the  matter  as  being  a partnership  enterprise  quoad 
the  375  shares,  but  that  the  Atlas  Company  had  nothing  to  do 
with  the  other  shares  of  Coal  and  the  50  shares  Iron  and  Steel. 

When  Mr.  Rundle  received  the  first  letter  dated  the  2nd  July, 
and  said  to  be  written  on  the  30th  June  by  Mr.  Hunter,  he  on  the 
3rd  July  rang  up  Hunter  by  telephone  and  said  the  letter  was 
not  specific  as  to  the  number  of  shares,  and  he  wished  to  know  if 
the  direction  applied  to  all  the  shares  and  not  merely  to  the 
375,  and  then  Mr.  Hunter  wrote  the  second  letter  dated  the 
2nd  July,  but  which  should  be  dated  on  the  day  it  was  written, 
the  3rd,  but  dated  back  so  as  to  be  read  with  the  other  one 
misdated  the  2nd  June  (so  it  is  explained),  and  herein  is  set 
forth  that  the  direction  applies  to  all  the  shares,  525  plus  50. 

In  Mr.  Hunter’s  afiidavit  sworn  12th  November,  1903,  he 
gives  this  account : “ On  30th  June  I attended  Master  and 
asked  directions  as  to  525  shares  stock  Dominion  Coal  and  50 
shares  Dominion  Iron  and  Steel  Company  held  by  National 
Trust  Company,  in  which  I was  informed  the  Atlas  Company 
had  some  interest.”  This  may  explain  why  the  Master  gave 
his  direction,  but  what  if  he  had  known  that  all  the  liquidator 
(by  Mr.  Home  Smith)  claimed  an  interest  in,  was  375  shares  ? 
It  may  be  that  all  the  stock  being  massed  in  one  certificate,  it 
was  deemed  to  be  not  severable. 

On  2nd  July  a direction  was  given  by  Judge  Hughes, 
Official  Referee,*  that  these  securities  should  be  got  in  by  the 

*Referee  under  the  order  for  the  winding-up  of  the  Elgin  Loan  and 
Savings  Company. 
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liquidator  of  the  Elgin  Company,  and  pursuant  to  this  a (third) 
demand  was  made  in  writing  served  upon  the  defendants  on  the 
6th  July.  This  was  refused  on  the  ground  that  a partnership 
existed  between  the  Atlas  Loan  Company  and  the  Elgin  Com- 
pany in  respect  of  the  securities  (as  claimed  by  Wallace).  See 
indorsement  on  demand,  which  was  admitted,  as  I understand. 

Between  these  dates  there  was  a letter  (3rd  July)  from  Moore 
(for  Elgin  liquidator)  to  Rimdle  saying  that  after  conference 
with  the  solicitor  and  Official  Referee  it  was  decided  that  the 
claim  could  not  be  relinquished  and  that  the  solicitor  was  taking 
steps  to  obtain  possession.  And  a letter  (4th  July)  from  Home 
Smith  (representing  liquidator  of  Atlas)  to  Moore  stating  that 
the  matter  had  been  submitted  to  the  Master  and  an  order  made 
not  to  deliver  the  securities,  and  making  suggestions  as  to  some 
attempt  at  arrangement  of  difficulties — which  was  laid  before 
the  solicitor  for  the  Elgin  liquidator,  but  nothing  done  thereon 
(7th  July  letter.) 

On  the  6th  July  Mr.  Hunter  attended  before  the  Master  in 
Ordinary  with  the  affidavit  of  Mr.  Rundle  which  set  forth  Wal- 
lace’s claim  as  to  375  shares  of  Dominion  Coal  stock  held  as  col- 
lateral for  an  advance  of  $55,000,  and  shewing  that  the  stock 
had  depreciated  upwards  of  $15,000,  and  suggesting  that  half 
the  loss  should  be  borne  by  the  Elgin  Company,  and  obtained 
the  Master’s  direction  that  all  the  stock,  525  plus  50,  should  be 
retained  by  the  Atlas  Company.  Though  an  interest  was 
claimed  only  in  the  375  shares,  yet  it  is  said  the  Master  directed 
the  whole  of  the  stock  to  be  held,  treating  all  as  in  the  hands 
of  the  Atlas  liquidator,  and  that  property  in  the  hands  of  the 
defendants  as  bailees  was  in  their  hands  as  liquidator  of  the 
Atlas  Company. 

In  the  letter  of  this  date,  6th  July,  written  to  the  liquidator  of 
the  Elgin  Company,  Mr.  Hunter  gives  this  as  the  Master’s  direc- 
tion; “The  Master  instructs  me  to  say  he  has  directed  the 
National  Trust  Company  not  to  hand  over  any  security  that  has 
come  into  the  hands  of  that  company  in  which  the  Atlas  Com- 
pany is  interested  without  an  order  being  made  in  the  matter 
of  the  Atlas  Company.”  And  in  an  affidavit  sworn  on  the  20th 
July  Mr  Hunter  says  to  the  same  effect  as  to  the  ruling  of  the 
6th  Jul}%  “The  Master  directed  that  National  Trust  Company, 
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Limited,  should  not  hand  over  any  securities  that  had  come 
into  the  possession  of  that  company  in  which  the  Atlas  Company 
is  interested  without  order,”  etc. 

This  letter  and  affidavit  are  in  contravention  of  the  Master’s 
certificate  made  pending  action  as  already  referred  to. 

No  claim  has  been  made  before  me  as  to  the  Atlas  Company 
having  an  interest  in  the  securities  beyond  that  which  pertains 
to  the  375  shares,  and  as  to  them  there  is  no  partnership,  but 
only  a shrinkage  of  value  which  shews  that  there  is  no  margin 
left  for  the  Atlas  Company,  but  a great  loss,  so  that  the  alleged 
interest  is  and  was  a minus  quantity — non-existing. 

The  Master’s  ruling  as  to  holding  securities  in  which  the 
Atlas  Company  had  an  interest  appears  to  have  been  given  at 
some  time,  but  it  is  very  vague,  and  would  cast  upon  the  liqui- 
dator the  onus  of  determining  what  was  included  therein. 

After  action,  and  as  a result  of  a motion  therein,  an  order 
was  made  on  the  11th  September,  1903,  for  the  delivery  of  all 
the  certificates  to  the  Elgin  liquidator — the  defendants  with- 
drawing all  claim  to  the  possession  of  these  certificates,  and  the 
plaintiffs  to  hold  the  same  subject  to  all  the  equities  attaching 
thereto,  and  on  the  12th  September  they  were  received  by  the 
plaintiffs  under  the  terms  of  the  said  order. 

It  appears  to  me  that  this  final  act  of  handing  over  all  these 
securities  might  have  been  done  with  perfect  propriety  and 
safety  by  the  depositary  in  response  to  the  first  demand.  The 
duty  incumbent  on  the  National  Trust  Company  would  then 
have  been  fulfilled,  and  the  certificates  would  have  passed 
subject  to  all  the  equities  into  the  hands  of  an  officer  of  the 
Court — the  liquidator  of  the  Elgin  Loan  Company,  the  proper 
custodian.  This  result,  which  would  have  enured  to  the  benefit 
of  all  interested,  was  frustrated  by  the  course  pursued  by  the 
defendants,  which  has  resulted  in  great  loss  from  the  fall  in 
price  of  both  classes  of  stock. 

I think  that  a breach  of  the  contract  on  the  part  of  the 
defendants  is  clearly  proved  by  their  own  letter  of  the  26th  June, 
when  the.  stock  might  have  been  delivered  in  due  execution  of 
the  contract  to  the  Elgin  Company,  instead  of  being  withheld 
in  order  to  seek  the  intervention  of  the  officer  charged  with  the 
liquidation  of  the  Atlas  Company. 
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Now,  one  main  line  of  defence  is,  that  the  defendants  are  as 
trustees  to  be  protected  under  the  provisions  of  the  Act  already 
referred  to.  And  the  case  of  In  re  Tilsonburgh,  Lake  Erie, 
and  Pacific  R.W,  Go.  (1897),  24  A.R.  378,  is  relied  on  to  shew 
that  the  relation  between  the  Elgin  Company  and  the  defen- 
dants was  that  of  trusteeship.  That  was  a clear  case  of 
property  being  held  in  trust  for  the  benefit  of  another  upon 
certain  conditions  being  complied  with.  There  existed  the 
three  conditions  usually  to  be  found  in  trust  transactions,  i.e., 
the  creator  of  the  trust,  the  trustee  of  the  property,  and  the 
cestui  que  trust  to  be  benefitted  by  the  creation  of  the  trust. 
Here  there  is  no  cestui  que  trust  in  the  ordinary  sense,  unless 
that  term  can  be  applied  to  the  bailor  of  the  scrip  certificates. 
There  were  no  duties  to  be  performed  by  the  defendants  except 
to  collect  the  dividends  and  transmit  the  money  to  the  Elgin 
Company,  and  to  hold  safely  the  scrip  till  its  return  was 
demanded.  All  rested  on  the  terms  of  the  contract,  and  not 
upon  equitable  obligations  of  fiduciary  import. 

The  chief  instrument  between  the  parties  was  for  the  sole 
benefit  of  the  Elgin  Company  as  bailors,  and  the  National 
Trust  Company  came  in  as  a paid  depositary  to  take  custody 
and  care  of  the  securities  for  the  owners. 

Though  the  word  ‘‘  trust  ” is  used  in  some  of  the  letters,  the 
word  “ agent  ” used  in  others  is  more  pertinent.  As  said  by 
Lord  O’ Hagan  in  Kinloch  v.  Secretary  of  State  for  India 
(1882),  7 App.  Cas.  619,  630,  there  is  no  magic  in  the  word 
“ trust,”  and,  except  in  the  name  of  the  defendants,  the  word  is 
not  used  in  the  “ Receipt  and  Guarantee  ” which  manifests  the 
transaction.  Regard  must  be  had  to  the  nature  of  the  trans- 
action and  the  terms  of  the  instrument  relating  thereto  in  order 
to  determine  whether  the  grantor,  donor,  settlor,  or  bailor 
intends  to  create  a trust  for  the  benefit  of  another  {cestui  que 
trust)  or  merely  to  arrange  for  the  disposal  of  property  to  suit 
his  own  convenience  by  giving  some  revocable  direction  to  the 
transferee  of  the  property.  In  the  one  case  the  instrument  is 
one  of  trust  properly  speaking,  one  in  which  we  find  the  three 
parties,  the  owner — the  maker  of  the  instrument — transferring 
property  to  a trustee  for  the  advantage  of  the  beneficiaries  ; in 
the  other  case  the  owner  gives  directions  to  an  agent  for  his  own 
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convenience,  with  express  or  implied  power  at  any  time  to 
countermand  the  instructions  and  recall  the  property : New, 
Prance,  and  Ga.rrard’s  Trustee  v.  Hunting,  [1897]  1 Q.B.  607, 
and  S.C.  in  appeal,  2 Q.B.  19,  24,  30  ; Johns  v.  James  (1878),  8 
Ch.  D.  744,  749  ; Alexander  v.  Wellington  (1831),  2 R.  & M. 
35,  60. 

Even  if  a trust  proper  has  been  created,  yet  where  the  pro- 
perty is  in  the  hands  of  the  trustee  merely  for  the  benefit  of 
the  settlor  himself,  he  can  at  any  time  revoke  such  trust,  and 
call  upon  the  trustee  for  a reconveyance  to  himself : Strong,  J., 
in  Poirier  v.  Brule  (1891),  20  S.C.R.  97,  102. 

I have  a strong  impression  that  this  bailment  for  the  sole 
advantage  of  the  bailor  is  not  such  a trust  as  is  contemplated  by 
the  statute  of  1899.  And  this  view  is  strengthened  when  the 
property  deposited  has  been  recalled  by  the  bailor  and  the 
depositary  withholds  in  wrongful  detention  that  which  he 
should  at  once  transmit  to  the  owner  from  whom  he  received 
it.  The  relation  of  trust,  if  it  existed,  had  been  revoked,  and 
the  depositary,  acting  in  plain  violation  of  the  terms  of  the  con- 
tract, cannot  invoke  the  aid  of  the  Act  relating  to  trustees. 
The  law  has  already  provided  for  a case  of  this  kind,  where  a 
claim  is  made  upon  the  property  or  an  adverse  interest  alleged 
to  exist  therein,  by  permitting  the  bailee  to  interplead  : Biddle 
V.  Bond  (1865),  6|B.  & S.  225.  It  would  seem  undesirable  to 
extend  the  law  of  trusteeship  to  these  dealings  of  commercial 
and  financial  import,  where  the  law  has  settled  into  definite 
lines  of  responsibility  and  relief. 

But  I would  further  deal  with  the  case  on  the  assumption 
that  it  was  a trust  transaction,  and  that  '‘fiduciary  responsi- 
bility,” within  the  meaning  of  the  statute,  still  existed  after  the 
demand  made  for  the  return  of  the  property  on  the  25th  June. 

Did  the  defendants  as  trustees  (by  the  hypothesis)  “ act 
honestly  and  reasonably  and  ought  they  fairly  to  be  excused 
for  the  breach  ” — using  the  language  of  the  statute  ? Now,  the 
radical  difficulty  I find  in  the  case  is  that,  owing  to  the  dual 
character  of  the  defendants,  it  became  impossible  for  them  to 
act  with  singleness  of  purpose,  and  the  obligations  of  the 
trustee  became  obscured  by  the  zeal  of  the  liquidator.  The 
course  was  clear  to  hand  over  the  securities  after  the  first 
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demand,  but,  instead  of  this,  delay  arises  from  matters  suggested 
by  the  custodian,  the  solution  of  which  is  not  essential  to  his 
safety  (see  Devey  v.  Thornton  (1851),  9 Ha.  222). 

Misconception  appears  to  have  existed  from  the  outset  as  to 
the  scope  of  the  liquidation  under  the  Atlas  Company  winding- 
up  order.  Mr.  Home  Smith’s  first  concern  was  to  prevent  the 
collateral  securities  held  by  creditors  of  the  Atlas  from  being 
sold,  and  later  this  took  the  shape  of  preventing  their  being 
sold  without  the  concurrence  and  intervention  of  the  liquidator 
of  the  Atlas,  to  the  end  that  the  proceeds  might  be  administered 
in  that  liquidation.  The  directions  given  by  the  Master  were 
with  this  intent,  and  the  action  thus  taken  must  have  proceeded 
upon  a misapprehension  of  the  real  and  true  state  of  the  case : 
Re  Brampton  Gas  Go.  (1902),  4 O.L.R.  509.  These  securities 
belonged  to  the  Elgin  Company,  and  it  was  optional  with  that 
company  to  prove  in  the  Atlas  liquidation,  and  upon  proof  to 
bring  in  and  value  their  securities,  or  to  stand  aloof  and  sell 
their  securities  as  they  might  think  best. 

There  is  no  jurisdiction  under  the  Winding-up  Act,  sec.  39 
(cited  to  support  the  direction),  to  deal  with  assets  belonging  to 
strangers  to  the  liquidation  or  with  assets  which  are  not  in  the 
hands,  possession,  or  custody  of  the  liquidator.  These  securities 
were  owned  by  the  Elgin  Company,  and  were  temporarily 
deposited  for  a purpose  with  the  National  Trust  Company  as 
agents  or  trustees  of  the  owners,  and  could  by  no  possibility 
pass  to  or  become  vested  in  the  National  Trust  Company  as  liqui- 
dators as  a result  of  the  winditig-up  order.  Yet  upon  no  other 
theory  can  the  Master’s  direction  as  a whole  be  supported. 
Upon  a representation  that  the  Atlas  Loan  Company  was 
interested  in  all  this  stock  he  may  have  given  a direction  which 
must  be  limited  to  the  375  shares;  but  even  as  to  these  the 
facts  before  him,  or  which  should  have  been  made  known  to 
him,  disclose  no  real  interest.  All  that  it  amounted  to  was  a 
security  held  by  the  Elgin  Company  derived  from  the  Atlas 
Company,  which  fell  far  short  of  paying  the  unquestioned  debt, 
and  was  of  precarious  and  fiuctuating  value  owing  to  the  state 
of  the  stock  market. 

The  mandate  of  a Court  without  jurisdiction  affords  no 
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protection  or  defence,  and  it  may  well  be  accounted  a thing  of 
naught,  as  was  said  in  McLeod  v.  Noble  (1897),  28  O.R.  528. 

These  considerations  indicate  that  the  course  pursued  quoad 
the  real  owners  was  not  a reasonable  one,  and  that  it  would  be 
unfair  to  exonerate  the  defendants  from  all  legal  consequences 
resulting  from  their  detention  of  the  certificates. 

In’  brief,  under  the  Trustee  Act  the  advice  of  competent 
counsel  and  the  opinion  of  the  Court,  even  if  erroneous,  may 
afford  sufficient  protection  to  the  honest  trustee.  But  in  this 
case  there  was  no  independent  counsel  sought,  simply  reliance 
on  what  was  done  and  directed  by  the  solicitor  for  the  liqui- 
dator, which  cannot  be  regarded  as  proper  advice  for  the 
guidance  of  the  trustee  : Chapman  v.  Browne,  [1902]  1 Ch. 
785,  at  p.  805.  The  breach  complained  of  is  not  so  much  in 
administration  of  the  alleged  trust  as  in  contravention  of  the 
terms  of  the  contractual  obligation,  and  the  intervention  of 
the  Official  Referee  in  the  liquidation  of  the  Atlas  Loan  Com- 
pany was  ex  parte  and  without  jurisdiction  as  regards  the  Elgin 
Loan  Company  and  its  liquidation. 

So  one  is  shut  up  to  the  conclusion  that  the  defence  fails  on 
the  excuse,  and  it  remains  to  ascertain  the  amount  of  damages 
recoverable  for  the  illegal  detention. 

The  defendants  set  up  in  mitigation  or  extinction  of  damages 
various  offers  and  propositions  made  which  were  not  accepted 
by  the  plaintiffs.  The  first  is  on  or  about  the  30th  June,  to 
this  effect : if  Mr.  Moore  considered  it  advisable  that  the  securi- 
ties should  be  sold,  the  defendants  as  liquidator  would  join  in 
an  application  to  the  Master  for  an  order  permitting  the  sale, 
and  that  the  money  resulting  from  sale  should  be  held  by  the 
National  Trust  Company  as  liquidator  of  the  Atlas  Loan  until 
the  rights  of  the  parties  were  determined. 

Again,  on  the  4th  July  a letter  was  written  suggesting  that  if 
a full  statement  of  facts  was  made  by  the  liquidator  of  the  Elgin 
Loan  Company,  the  matter  could  be  laid  before  the  Master  in 
Ordinary  and  an  arrangement  satisfactory  to  all  parties  would 
be  likely  to  result. 

Both  these  offers  were  before  action,  and  proposed  that  the 
Elgin  Loan  Company  should,  as  it  were,  attorn  to  the  jurisdic- 
tion of  the  Court  charged  with  the  Atlas  liquidation,  and  that 
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the  sale  and  proceeds  should  abide  the  result  of  what  might  be 
determined  therein.  The  attitude  of  the  plaintiffs  was  that  they 
required  an  unconditional  redelivery  of  the  certificates  to  the 
end  that  they  might  be  able  to  realize  and  apply  the  proceeds 
to  pay  a dividend  in  the  Elgin  liquidation,  and  had  this  delivery 
been  made  it  is  said  that  the  Elgin  depositors  would  have  been 
before  this  time  paid  in  full. 

After  action  brought,  like  offers  to  sell  and  bring  the  pro- 
ceeds into  Court  under  the  Atlas  liquidation  were  made  by 
letters,  set  forth  in  the  defence,  dated  the  23rd  July,  1903,  and 
the  28th  July,  the  latter  being  based  on  one  term  in  an  order 
made  upon  consent  in  this  action  on  application  to  stay  proceed- 
ings. That  term  was  thus  expressed : “Upon  the  plaintiffs  and  the 
liquidators  of  the  Atlas  Company  agreeing  to  do  so  they  shall 
be  at  liberty  to  join  in  the  sale  of  the  stock,  and  the  proceeds 
thereof  to  be  held  pending  the  disposition  of  this  action  by  the 
defendants  in  the  same  manner  and  subject  to  the  same  trusts 
and  conditions  as  the  stock  is  now  held  under.” 

No  sale  was  agreed  upon,  and  next  came  the  final  order  of 
the  11th  September,  under  which  all  the  securities  were  handed 
over  unconditionally  to  the  plaintiffs — the  defendants  relin- 
quishing claim  to  the  possession. 

Now,  in  cases  of  detinue,  where  delivery  is  made  pending 
action,  damages  for  the  unlawful  detention  are  properly  given 
based  on  an  estimate  of  what  has  been  lost  by  the  detention. 

The  offers  from  the  30th  June  up  to  and  inclusive  of  that  on 
the  23rd  July  contemplated  sale  and  liquidation  of  the  proceeds 
in  the  Atlas  Company  winding-up.  The  plaintiffs  were  entirely 
right  in  refusing  to  recognize  any  jurisdiction  in  that  forum, 
and  were  justified  in  declining  to  attorn  to  that  Court. 

The  conditions  attached  to  those  various  offers  were  such  as 
to  nullify  their  effect.  But  other  considerations  arise  in  regard 
to  the  consent  order  of  28th  July  and  the  letter  which  followed 
of  the  30th  July,  shewing  the  willingness  of  the  Atlas  liqui- 
dator to  join  in  the  proposed  sale  ; on  that  the  money  would 
have  come  into  the  hands  of  the  defendants  as  trustees  and 
have  been  dealt  with  in  the  progress  of  this  action.  There  is 
no  valid  or  other  reason  assigned  for  the  refusal  of  the  Elgin 
liquidator  to  join  in  that  sale  as  proposed  in  the  consent  order, 
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and  I think  that  the  failure  to  realize  the  value  of  the 
securities  at~that  date  is  attributable  to  the  unwillingness  of 
the  Elgin  liquidator  to^sell  at  the  current  prices.  It  appears  to 
me  that  the  wrongful  detention,  so  far  as  damages  are  concerned, 
ceased  at  that  time,  say  30th  or  31st  July,  1903  : Serrao  v. 
Noel  (1885),  15  Q.B.D.  549. 

As  to  the  measure  of  damages  the  cases  shew  that  in  cases  of 
wrong-doing,  such^as  this  is  found  to  be,  where  there  is  from 
the  time  of  the  demand  a continuous  obligation  to  restore  the 
property  to  the  owners,  it  is  not  unreasonable  to  take  the 
highest  price  of  the  thing  between  the  demand  and  the  delivery: 
Michael  v.  Hart,  [1901]  2 K.  B.  867,  and  in  appeal  [1902]  1 
K.B.  482,  at  p.  488,  as  contrasted  with  Mansell  v.  British 
Linen  Go.  Bank,  [1892]  3 Ch.  159,  163. 

The  evidence  shews  that  the  plaintiffs  were  minded  to  sell 
the  Coal  stock  when  it  went  above  par.  This  it  did  and 
realized  its  highest  point  (between  25th  June  and  31st  July) 
on  9th  July,  when  it  went  up  to  109  at  Montreal  and  108  at 
Toronto.  The  letter  of  the  23rd  intimates  that  it  might  be  sold 
at  93.  That  was  about  the  rate  on  that  day,  but  it  dropped  on 
the  next.  Looking  at  all  the  figures,  I think  it  could  easily 
have  been  sold  on  the  7th,  8th,  and  9th  July  at  105,  and  this  I 
take  to  be  a fair  figure,  so  that  on  the  Coal  scrip  the  damage 
would  be  the  difference  between  93  and  105,  or  12  points  for 
525  shares,  equals  $6,300. 

As  to  the  other  stock,  the  Iron  and  Steel,  this  reached  the 
highest  point  (within  the  given  limits)  on  the  8th  July,  then  sold 
at  60  ; but  at  the  end  of  July  it  had  fallen  to  40  and  42.  I 
should  say  the  proper  damage  is  the  difference  between  58  and 
42,  i.e.,  16  points;  that  on  50  shares  equals  $800. 

Interest  should  also  be  paid  by  the  defendants  on  the  amount 
of  dividends  collected  from  the  time  of  receipt  till  the  time  of 
payment  over  to  plaintiffs,  and  the  costs  of  the  litigation. 

The  Registrar  may  compute  the  amount  of  interest  and 
insert  in  the  judgment. 


T.  T.  R. 
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[MEREDITH,  C.J.C.P.] 

Haycock  et  al.  v.  Sapphire  Corundum  Co. 

Lien — MechoMics'  Lien — Action  — Parties  — Execution  Creditor  — Incumbrance 
Arising  pendente  Lite — Notice  of  Trial — Judgment — Vacating. 

Under  sec.  36  of  the  Mechanics’  and  Wage-Earners’  Lien  Act,  R.S.O.  1897, 
ch.  153,  it  is  the  persons  who  are  incumbrancers  at  the  time  fixed  for  service 
of  trial,  and  those  only,  who  are  required  to  be  served,  service  of  notice  of 
trial  on  them  being  the  mode  by  which  incumbrancers  not  already  parties 
to  the  proceedings  are  brought  in. 

After  service  of  notice  of  trial  in  an  action  to  enforce  a mechanic’s  lien 
against  the  lands  of  the  defendants,  but  before  the  trial,  the  petitioners, 
who  were  judgment  creditors  of  the  defendants,  placed  a fi.  fa.  against 
goods  and  lands  in  the  hands  of  the  sheriff  of  the  county  in  which  the  lands 
of  the  defendants  lay.  The  petitioners  were  not  served  with  any  notice  of 
trial,  and  did  not  appear  at  the  trial  nor  prove  any  claim,  but  the  judgment 
given  upon  the  trial  recited  that  it  appeared  that  they  had  some  lien,  charge, 
or  incumbrance  on  the  lands,  created  subsequent  to  the  commencement  of 
the  action,  and  declared  that  the  plaintiffs  and  others  were  entitled  to 
liens  : — 

Held,  that  the  name  of  the  petitioners  and  all  reference  to  their  claim  should 
be  stricken  out  of  the  judgment. 

Petition  by  the  Hamilton  Powder  Company,  Limited,  for 
an  order  striking  the  petitioners’  name  out  of  the  judgment 
and  vacating  the  judgment  so  far  as  it  affected  the  petitioners. 
The  facts  are  stated  in  the  opinion  of  Meredith,  C.J.C.P.,  before 
whom  the  petition  was  heard  in  the  Weekly  Court  at  Toronto, 
on  the  10th  September,  1903. 

F.  E.  Hodgins,  K.C.,  for  the  petitioners. 

W.  H.  Blake,  K.C,  for  the  plaintiffs,  the  respondents. 

December  29.  Meredith,  C.J.  : — The  action  is  brought  to 
enforce  a mechanic’s  lien  which  is  claimed  upon  the  lands  of 
the  defendant  company,  and  was  tried  before  the  local  Master 
at  Peterborough,  under  the  provisions  of  sec.  35  of  the 
Mechanics’  and  Wage-Earners’  Lien  Act,  R.S.O.  1897,  ch.  153. 

The  petitioners  wmre  at  the  time  of  the  trial  judgment 
creditors  of  the  defendant  company,  having  a writ  of  fieri 
facias  against  goods  and  lands  issued  on  their  judgment  in  the 
hands  of  the  sheriff  of  the  county  of  Peterborough,  where  it 
was  placed  on  the  15th  June,  1903,  and  had  since  remained  for 
execution. 
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The  judgment  of  the  local  Master  recites  that  it  apjeais 
that  the  petitioners,  amongst  others,  have  some  lien,  charge, 
or  incumbrance  on  the  lands  in  the  pleadings  mentioned, 
subsequent  to  the  lien  of  the  plaintiffs,  and  that  the  same 
were  created  by  the  placing  of  writs  of  execution  in 
the  hands  of  the  sheriff  of  the  county  of  Peterborough  and 
registration  of  liens  against  the  lands  in  the  registry  ofl&ce 
of  that  county,  subsequent  to  ^the  commencement  of  the 
action,  and  it  declares  that  the  plaintiffs  and  certain  other 
persons  (all  named  in  a schedule  to  the  judgment)  are 
respectively  entitled  to  a lien  under  the  Mechanics’  and  Wage- 
Earners’  Lien  Act  for  the  sums  set  opposite  to  their  names  in 
the  same  schedule,  which  also  sets  forth  the  names  of  the 
persons  primarily  liable  for  these  claims. 

There  is  a further  schedule  which  contains  the  names  of 
those  who  are  by  the  judgment  declared  to  be  entitled  to  some 
lien,  charge,  or  incumbrance,  with  the  amounts  for  which  they 
are  so  entitled,  and  this  schedule  includes  the  claim  of  the 
petitioners. 

The  priorities  of  the  lien  holders  and  incumbrancers  are 
not  in  terms  settled  by  the  judgment.  The  only  reference  to 
priorities  is  that  contained  in  the  recital  to  which  I have 
referred. 

The  judgment  also  contains  the  usual  provisions  for  the 
sale  of  the  lands  and  for  the  application  of  the  proceeds  of  the 
sale. 

As  I have  said,  the  petitioners  were  not  served  with  any 
notice  of  trial,  and  they  did  not  appear  at  the  trial  or  prove 
any  claim  or  indeed  become  aware  of  the  judgment  having 
been  pronounced  until  the  22nd  June,  1903. 

The  Master  doubtless  erred  in  dealing  with  the  claim  of  the 
petitioners  when  they  were  not  before  him  and  had  not  been 
notified  of  the  trial. 

The  petitioners’  incumbrance,  however,  came  into  existence 
only  on  the  15th  day  of  June,  1903,  when  their  writ  oi  fieri 
facias  was  placed  in  the  hands  of  the  sheriff  for  execution,  and, 
as  the  only  persons  besides  lien  holders  whom  it  is  incumbent  on 
the  plaintiff  to  serve  with  notice  of  trial,  are  those  “ having 
any  charge  or  incumbrance  or  claim  ” on  the  lands,  and  the 
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notice  of  trial  is  I'equired  to  be  served  at  least  eight  days  before 
the  day  fixed  for  the  trial,  which  was  apparently  the  20th 
June,  1903,  the  plaintiffs  were  not  required  to  serve  notice  of 
trial  on  the  petitioners,  and  might  have  proceeded  to  trial 
without  taking  any  notice  of  their  claim. 

In  actions  for  the  foreclosure  of  mortgages  against  lands, 
where  there  is  a reference  to  the  Master  as  to  subsequent 
incumbrancers,  it  is  not  necessary  to  add  as  parties  in  the 
Master’s  office  an  incumbrancer  whose  incumbrance  comes  into 
existence  'pendente  lite : Robson  v.  Argue  (1878),  25  Gr.  407, 
and  other  cases  referred  to  in  Holmested  and  Langton,  2nd 
ed.,p.  910:  though  it  would  appear  that  a different  rule  is  to  be 
applied  in  a partition  action:  Robson  v.  Robson  (1884),  10 
P.R.  324. 

In  proceedings  under  the  Mechanics’  and  Wage-Earners’ 
Lien  Act,  sec.  36*  seems  to  render  it  unnecessary  to  consider 
how  far  one  or  the  other  of  these  modes  of  procedure  would 
have  been  the  proper  one  to  apply,  for,  as  1 have  pointed  out, 
it  is  the  persons  who  are  incumbrancers  at  the  time  fixed  for 
the  service  of  notice  of  trial,  and  those  only,  who  are  required 
to  be  served,  service  of  notice  of  trial  on  them  being  the  mode 
by  which  incumbrancers  not  already  parties  to  the  proceedings 
are  brought  in. 

Had  the  petitioners’  incumbrance  been  in  existence  at  the 
time  fixed  for  serving  the  notice  of  trial,  I should  have  been 
disposed  to  extend  the  time  for  their  appealing  from  the  judg- 
ment, leaving  the  petition  to  stand  undisposed  of  in  the  mean- 
time. It  appears  to  me  that,  if  that  had  been  their  position, 
it  is  at  least  doubtful  whether  they  could  obtain  full  relief  in 
any  other  mode  than  by  setting  aside  the  judgment  and  order- 
ing a new  trial,  so  that  an  opportunity  would  be  afforded  to 
them  of  contesting  the  right  of  the  plaintiffs  to  the  lien  which 
by  the  judgment  they  have  been  declared  to  be  entitled  to. 

* 36.  The  party  obtaining  an  appointment  fixing  the  day  and  place  of 
trial  shall,  at  least  eight  clear  days  before  the  day  fixed  for  the  trial,  serve  a 
notice  of  trial,  which  may  be  in  Form  10  in  the  schedule  to  this  Act,  upon 
the  solicitors  for  the  defendants  who  appear  by  solicitors,  and  on  all  lien- 
holders who  have  registered  their  liens  as  required  by  this  Act,  or  who  are 
known  to  him,  and  on  all  other  persons  having  any  charge  or  incumbrance  or 
claim  on  the  said  lands,  who  are  not  parties,  or  who,  being  parties,  appear 
personally  in  the  said  action  .... 
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The  proper  course  in  the  circumstances,  as  they  now  appear, 
is  to  order  that  the  name  of  the  petitioners  and  all  reference  to 
their  claim  be  stricken  out  of  the  judgment.  The  fact  that 
they  have  been  dealt  with  by  the  judgment  as  if  they  had  been 
properly  brought  before  the  Court  ought  not  to  confer  any 
higher  right  on  the  petitioners  than  they  would  have  been 
entitled  to  had  the  plaintiffs  proceeded  regularly  and  taken  no 
notice  of  their  claim. 

It  is  unnecessary  to  consider  and  I express  no  opinion  as  to 
whether  an  incumbrancer  who  is  not  a proper  or  necessary 
party  to  be  served  with  notice  of  trial  may  on  a special  applica- 
tion be  permitted  to  come  in  and  prove  his  claim,  or  as  to  how 
far,  if  at  all,  if  let  in,  it  would  be  open  to  him  to  move  to  vary 
or  set  aside  the  judgment. 

As  some  part  at  least  of  the  costs  of  the  application  have 
been  occasioned  by  the  irregular  procedure  of  the  plaintiffs, 
they  should,  I think,  pay  a portion  of  these  costs,  and  that 
portion  I fix  at  $20. 


T.  T.  R. 
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[IN  CHAMBERS.] 

Re  Mager  V.  The  Canadian  Tin  Plate  Decorating  Co. 


Prohibition — Money  Demand — R.S.O.  1897,  eh.  60,  sec.  113 — Final  Judgment — 
Absence  of  Dispute  Notice. 

An  action  in  a Division  Court  in  which  the  plaintiff’s  claim  was  stated  in  the 
particulars  to  be  “ for  money  received  by  the  defendants  for  the  use  of  the 
plaintiff,  being  money  obtained  from  the  plaintiff  by  the  defendants  by  false 
representations,”  is  an  action  for  a “money  demand  ” within  sec.  113  of  the 
Division  Courts  Act,  R.S.O.  1897,  ch.  60,  and  a motion  for  prohibition  to 
restrain  proceedings  upon  a judgment  entered  in  default  of  a dispute  notice 
was  refused. 

The  following  facts  are  taken  from  the  judgment : — 

This  was  a motion  by  the  defendants  for  prohibition  to  the 
first  division  court  of  the  county  of  Waterloo,  and  to  James  W. 
Hawley,  bailiff  of  the  first  division  court  of  Middlesex,  to  pro- 
hibit him  from  proceeding  under  an  execution  issued  herein,  on 
the  ground  that  the  clerk  of  the  said  court  wrongfully  and 
without  jurisdiction  entered  the  judgment  in  default  of  entry  of 
a dispute  notice  by  the  defendants,  because  the  said  claim  was 
not  for  a debt  or  money  demand  and  not  specially  indorsed,  as 
required  by  sec.  113  of  the  Division  Courts  Act. 

The  summons  was  issued  on  the  7th  October,  1903,  and 
annexed  thereto  is  a statement  of  the  claim  by  the  plaintiff 
against  the  defendants  as  follows  : — 

“ The  Canadian  Tin  Plate  Decorating  Company,  Limited,  and 
‘‘  James  William  Thompson, 

“London,  Ont., 

“ Drs.  to  Armina  M.  Mager, 

“ Berlin.  Ont. 

“1903 

“ April  21.  To  money  received  by  tlie  defendants  for 
“ the  use  of  the  plaintiff,  being  money 
“ obtained  from  the  plaintiff  by  the 
“ defendants  by  false  representations  $20  00 
“ To  interest  thereon  at  5%,  say  - - - 50 


1903 
Dec.  15. 


“$20  50 
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The  summons  was  duly  served  on  the  defendants  ; and 
Messrs.  McEvoy  & Perrin,  solicitors,  of  London,  received  from 
the  defendant  Thompson  a copy  of  the  summons  with  the 
annexed  claim  on  the  4th  November,  with  instructions  to  enter 
a defence  for  both  defendants ; and  on  that  day  Mr.  McEvoy 
telephoned  to  Messrs.  Millar  & Sims,  at  Berlin,  the  solicitors 
for  the  plaintiff,  saying  that  the  defendants  were  two  or  three 
days  late  in  entering  a dispute  notice,  and  asking  them  to  per- 
mit its  being  entered,  notwithstanding  that  the  time  was  over- 
due. Mr.  McEvoy  was  informed  that  judgment  had  been 
entered  and  the  solicitors  for  the  plaintiff  refused  to  vacate  it. 

Messrs.  Scellen  & Mair,  solicitors  at  Berlin,  the  agents  for 
McEvoy  & Perrin,  made  some  motion  before  Judge  Chisholm,  at 
Berlin,  the  nature  of  which  is  not  disclosed,  but  on  the  7th 
November  the  Judge  informed  the  solicitors  at  Berlin  that  he 
was  not  prepared  to  give  judgment  at  once,  and  decided  to  take 
time  to  consider  it,  and  gave  the  clerk  instructions  that  execu- 
tion should  be  stayed  in  the  meantime. 

On  the  12th  November  the  agents  again  wrote  McEvoy  & 
Perrin  saying  that  they  attended  before  the  Judge  that  morn 
ing,  who  stated  that  after  considering  the  matter  he  decided 
that  the  case  was  not  before  him  judicially,  and  that,  therefore, 
he  could  make  no  ruling  with  respect  to  it. 

When  the  letter  of  the  12th  November  was  received  by  the 
defendants’  solicitors,  it  was  too  late  to  apply  for  a new  trial  as 
judgment  had  been  entered  on  the  31st  October,  1903,  and  as  a 
consequence  the  defendants  sought  a remedy  by  this  motion 
for  prohibition. 

The  motion  was  heard  in  Chambers  on  the  11th  of 
December,  1903,  before  MacMahon,  J. 

W.  E.  Middleton,  for  the  motion. 

Wm.  Davidson,  contra. 

December  15.  MacMahon,  J : — The  113th  section  of  the 
Division  Courts  Act,  B.S.0. 1 897,ch.  60,  provides  that  “ In  actions 
for  the  recovery  of  any  debt  or  money  demand,  where  the 
particulars  of  the  plaintiff’s  claim,  with  reasonable  certainty 
and  detail,  are  indorsed  on  or  attached  to  the  summons,  . . . 
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then,  unless  the  defendant  has  left  with  the  clerk,  within  eight 
days  after  the  service  (where  the  service  is  required  to  be 
ten  days  before  the  return),  or  within  twelve  days  after 
the  day  of  service  (where  the  service  is  required  to  be 
fifteen  days  before  the  return)  a notice  to  the  effect  that  he 
disputes  the  claim,  or  some  part,  and  how  much  thereof,  final 
judgment  may  be  entered  by  the  clerk  on  the  return  of  such  sum- 
mons at  any  time  within  one  month  thereafter  for  the  amount 
of  the  claim  in  such  particulars,”  etc. 

In  Addison  on  Contracts,  10th  ed.,  429,  it  is  said  : “ If  one 
man  has  obtained  money  for  another  through  the  medium  of 
extortion,  or  deceit,  or  by  the  commission  of  a trespass,  such 
money  is,  in  contemplation  of  law,  received  for  the  use  of  the 
injured  party.  It  is  not  the  money  of  the  wrongdoer ; he  has 
no  right  to  retain  it ; and  the  law,  therefore,  implies  a promise 
from  him  to  return  it  to  the  rightful  owner,  whose  title  to  it 
cannot  be  destroyed  by  the  fraudulent  possession.” 

Where  the  defendant  obtains  money  from  the  plaintiff  by 
fraudulent  misrepresentation,  he  may  waive  the  wrong  and  sue 
for  money  had  and  received  : Holt  v.  Ely  (1853),  1 E.  & B. 
795;  and  where  the  defendant  had  wrongfully  obtained  the 
plaintiff’s  money  from  a third  party,  as  by  a false  pretence,  it 
may  be  recovered  on  a count  for  money  had  and  received  : Litt 
V.  Martindale  (1856),  18  C.B.  314.  See  also  Robson  v.  Eaton 
(1785),  1 T.R.  62. 

The  claim  of  the  plaintiff  is  clearly  a “ money  demand,” 
being  a demand  for  money  had  and  received  by  the  defendant 
through  an  alleged  fraudulent  representation,  and  is  within  sec. 
113  of  the  Act,  and  no  dispute  notice  having  been  filed,  the 
judgment  was  properly  entered  by  the  clerk  after  the  expiration 
of  the  time  provided  by  the  Act  for  filing  the  same. 

The  motion  fails  and  must  be  dismissed  with  costs. 


MacMahon,  J. 
1903 

Re  Mager 

V. 

The 

Canadian 
Tin  Plate 
Decorating 
Co. 
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[IN  CHAMBERS.] 

Re  Centre  Bruce  Provincial  Election. 
Stewart  y.  Clark. 


Parliament — Election  Petition — Fixing  Time  for  Trial — Rota  Judges’  Obligation 
— Application  by  Petitioner — Extending  Time. 

While  there  is  nothing  to  prevent  a petitioner  from  making  an  application  to 
fix  the  time  and  place  of  trial,  he  cannot  be  said  to  be  in  default  for  not  hav- 
ing done  so.  The  obligation  and  initiative  in  that  respect  are  cast  upon  the 
rota  Judges,  the  only  penalty  upon  the  petitioner  being,  that  if  three  months 
elapse  after  the  presentation  of  the  petition  without  the  day  for  the  trial 
being  fixed,  any  elector  may  on  application  be  substituted  for  the  petitioner 
on  proper  terms.  And  where  the  Judges’  other  engagements  are  such  as  to 
make  it  difficult  for  them  to  fix  a time  to  try  the  petition,  an  application  to 
extend  the  time  for  proceeding  to  trial  will  be  granted  almost  as  a matter  of 
course. 

This  was  an  application  on  behalf  of  the  petitioner  to  fix  a 
day  for  the  trial  of  the  petition  and,  if  necessary,  to  extend  the 
time  for  proceeding  to  trial. 


The  motion  was  made  in  Chambers  on  the  8th  of  December 
1903,  before  Osler,  J.A.,  in  whose  judgment  the  facts  are 
stated. 

R.  A.  Grant,  for  the  petitioner. 

The  respondent  was  not  represented. 

December  9.  Osler,  J.A.  : — The  petition  was  filed  on  the 
13th  March,  1903.1  The  Legislature  was  then  in  session  and 
did  not  prorogue  until  the  27th  June.  There  is,  therefore,  still 
time  to  bring  the  petition  to  trial  within  six  months  from  that 
date,  and  were  the  services  of  the  necessary  trial  Judges 
certainly  available  for  the  purpose,  this  might  now  be  ordered 
and  notice  of  trial  directed  to  be  given  by  the  Registrar  under 
Rule  27. 

No  application  had  until  now  been  made  by  the  petitioner 
to  fix  the  time  and  place  of  trial  of  the  petition,  or  to  extend 
the  time  for  proceeding  to  trial,  nor  had  the  rota  Judges  taken 
the  subject  into  consideration,  and  the  engagement  of  the 
Judges  during  the  last  half  year  have,  as  is  well  known,  been 
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such  as  would  have  made  it  difficult  for  them  to  try  this  and 
other  petitions  during  that  time. 

The  circumstances  of  this  case  are,  therefore,  on  all  fours 
with  those  of  others,  in  which  I made  orders  a few  days  ago  to 
extend  the  time  for  proceeding  to  trial. (a) 

According  to  the  well  understood,  and  I may  say  long 
settled  course  of  practice,  it  is,  under  these  circumstances, 
almost  as  of  course  that  the  time  for  proceeding  to  trial  should 
be  extended  under  sec.  47  (1)  of  the  Controverted  Elections  Act. 
It  is  true  that  there  was  nothing  to  have  prevented  the  petitioner 
from  making  an  application  to  the  rota  Judges  to  fix  the  time 
and  place  of  the  trial,  but  he  cannot  be  said  to  be  in  default  for 
not  having  done  so.  The  obligation  and  initiative  in  that 
respect  are  cast  upon  the  rota  Judges,  the  only  penalty  (if  such 
it  can  be  called)  upon  the  petitioner  being  that  if  three  months 
elapse  after  the  presentation  of  the  petition  without  the  day  for 
the  trial  having  been  fixed,  any  elector  may  on  application  be 
substituted  for  the  petitioner  on  proper  terms  : sec.  46. 

The  requirements  of  justice  so  plainly  demand  in  this  case 
as  they  did  in  the  others  I have  referred  to,  an  extension  of  the 
time  for  proceeding  to  trial,  within  which  the  day  for  trial 
may  now  be  fixed,  that  I have  no  more  hesitation  in  exercising 
in  this,  than  I had  in  those  cases,  the  discretion  reposed  in  me 
by  sec.  47  (1)  of  the  Act,  and  making  the  order  now  moved  for 
and  extending  the  time  until  the  31st  January,  1904. 

The  course  of  the  Court  has  been  so  constant,  that  I should 
not  have  thought  it  necessary  to  write  anything  on  the  subject, 
were  it  not  in  the  hope,  perhaps  a vain  one,  of  obviating  the 
misapprehensions  (to  use  a mild  term),  which  so  frequently 
attend  judicial  acts  in  these  election  cases. 

The  time  and  place  of  trial  will  be  fixed  shortly  hereafter 
by  the  rota  Judges. 

Costs  of  the  application  are  costs  in  the  cause. 


Osier,  J.A. 
1903 
Re 

Centre 

Bruce 

Provincial 

Election. 


(a)  North  Perth,  6 O.L.R.  597. 
North  Grey,  6 O.L.R.  273. 


G.  A.  B. 
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[IN  CHAMBERS.] 

Re  The  Travellers  Insurance  Co. 
Kelly  v.  McBride. 


Life  insurance — Policy  payable  to  mother — Surrender — New  policy — Change  in 

company. 

In  1888  the  deceased  insured  his  life  for  $1,000,  payable  at  death,  in  favour  of 
his  mother  as  sole  beneficiary.  In  1894  he  assumed  to  surrender  that  policy 
in  consideration  of  a sum  of  money  and  a paid-up  policy  for  $500,  payable 
at  his  death.  By  the  latter  policy  it  was  provided,  that  the  sum  insured  was 
to  be  paid  to  his  mother,  or,  “in  the  event  of  her  prior  death,”  to  a sister, 
or,  if  the  insured  should  survive  the  aforesaid  beneficiaries,  “to  his  legal 
representatives  or  assigns.”  The  mother  died  in  1901  and  the  assured  in 
1903 

Held,  that  the  sister  was  entitled  to  the  insurance  money  as  against  the 
executors  of  the  mother. 

This  was  a summary  trial  of  an  interpleader  issue  to 
determine  who  was  entitled  to  the  moneys  payable  under  policy 
No.  78,071  of  the  above  company  issued  to  one  Matthew  E. 
Kelly. 

The  matter  came  before  Mr.  Cartwright,  tlie  Master  in 
Chambers,  on  the  11th  December,  1903,  on  a case  stated 
between  the  parties. 

The  following  statement  is  taken  from  the  judgment. 

All  necessary  and  material  facts  were  admitted  and  are  as 
follows : — 

1.  Matthew  E.  Kelly  was  insured  in  the  Travellers  Insur- 
ance Company  of  Hartford  for  f 1,000,  the  number  of  the  policy 
being  52,122  (dated  15th  February,  1888). 

2.  Matthew  E.  Kelly  died  on  the  2nd  day  of  May,  1903. 

3.  Mary  Kelly,  the  mother  of  the  assured,  was  the  sole 
beneficiary  named  in  policy  Number  52,122. 

4.  On  the  4th  day  of  April,  1894,  Matthew  E.  Kelly 
assumed  to  surrender  Policy  No.  52,122,  and  in  consideration 
of  such  surrender  and  of  $148.62,  which  amount  is  admitted  to 
have  been  paid,  he  took  out  a paid-up  policy  in  the  said  com- 
pany for  $500,  which  policy  is  now  adniitted  and  is  known  as 
No.  78,071. 
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5.  Policy  78,071  is  payable  to  Mary  Kelly,  the  mother  of 
the  assured,  and  in  the  event  of  her  prior  death  to  Mary  Ann 
McBride,  sister  of  the  assured. 

6.  Mary  Kelly,  the  mother  of  the  assured,  died  on  the  28th 
day  of  September,  1901. 

7.  Mary  Kelly  was  supported  by  the  said  Mary  Ann 
McBride  at  the  request  of  the  assured,  Matthew  E.  Kelly,  for  a 
period  of  over  four  years  and  during  that  time  she  paid  all 
expenses  in  connection  with  the  maintenance  of  the  said  Mary 
Kelly,  and  all  medical  expenses,  drug  bill,  etc. 

8.  The  only  evidence  to  be  put  in  is  the  examination  of 
Mary  Ann  McBride. 


1903 


Re  The 
Travellers 
Insurance 
Co. 


J.  T.  Loftus,  for  the  executors  of  Matthew  E.  Kelly. 
James  Bicknell,  K.C.,  for  Mary  Ann  McBride. 


December  15.  The  Master  in  Chambers  : — The  policy  in 
question  provides  that  “ the  sum  insured  is  to  be  paid  to  Mary 
Kelly,  mother,  or  in  the  event  of  her  prior  death  to  Mary  Ann 
McBride,  sister ; or  if  the  insured  shall  survive  the  aforesaid 
beneficiaries  to  his  legal  representatives  or  assigns.” 

It  was  argued  by  Mr.  Loftus  that  the  original  policy  for 
$1,000  having  named  the  mother  as  the  beneficiary  there  was 
no  power  to  vary  this  disposition.  He  cited  the  original  Act, 
R.S.  O.  1887,  ch.  136,  sec.  6;  56  Viet.  ch.  32,  sec.  8 (2)  (O.) ; 
59  Viet.  ch.  45,  sec.  1 (O.) ; 60  Viet.  ch.  36,  secs.  159,  160  (O.). 
I have  examined  these  statutes.  They  do  not  seem  to  me  to 
bear  out  the  argument  that  in  the  present  case  there  was 
no  power  to  change  the  original  policy  into  one  making  another 
beneficiary  not  of  the  preferred  class,  and  that,  therefore,  the 
disposition  has  failed  and  the  money  becomes  part  of  the  resi- 
duary estate  of  the  insured.  It  is  to  be  observed  that  the 
insured  did  not  assume  in  any  way  to  exercise  control  over  this 
policy  after  his  mother’s  death,  though  his  will  was  made  a 
year  later. 

With  the  first  policy  it  does  not  seem  to  me  we  have  any- 
thing to  do.  If  the  mother  acquiesced  in  the  change  it  was 
clearly  for  her  benefit  to  get  a certainty  by  means  of  a paid-up 
policy.  Even  if  otherwise,  it  surely  cannot  be  denied  that  she 
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might  either  have  released  the  claim  to  her  son  or  made  over 
her  contingent  interest  to  any  one  else. 

Either  she  assented  to  the  change  (assuming  that  her  con- 
sent was  necessary)  or  she  did  not.  In  the  first  case  she  had 
no  right  to  complain.  In  the  second  case  her  rights  against  the 
company  are  not  affected.  However  this  may  be,  it  is  enough 
to  say  that  no  claim  is  being  made  by  any  one  on  her  behalf. 

But  I cannot  see  how  the  insured  was  prevented  from  leav- 
ing to  his  mother,  as  he  did,  all  the  benefit  she  would  have 
taken  under  the  first  policy,  and  at  the  same  time  providing  for 
the  case  of  her  decease  in  his  life  time.  See  R.S.O.  1897,  ch. 
103,  sec.  I5I  (4)  and  sec.  159  (8).  He  has  done  so;  and  the 
evidence  of  Mrs.  McBride  makes  it  very  clear  why  he  did  so. 
Her  evidence  also  shews  that  after  the  mother’s  death  Mr. 
Kelly  read  the  policy  in  question  and  handed  it  back  to  her 
saying,  “ there  is  S500  for  you.”  “ He  sealed  it  up  again  and 
told  me  that  no  person  could  take  it  from  me  as  it  was  mine 
and  would  pay  me  for  the  trouble  I had  with  mother.”  If,  as 
was  suggested,  any  corroboration  is  needed  the  above  admis- 
sions seem  to  me  to  be  sufficient.  In  any  case  possession  of  the 
policy  would  be  sufficient  to  enable  her  to  hold  it.  See 
Rummens  v.  Hare  & Rummens  (1876),  I Ex.  D.  169. 

The  money  must  be  paid  out  to  Mrs.  McBride,  and  the 
plaintiffs  must  pay  the  costs,  including  the  costs  of  payment 
into  Court  which  were  deducted  from  the  $500. 


G.  A.  B. 
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[IN  CHAMBERS.] 

Clemens 

V. 

Corporation  of  the  Town  of  Berlin. 

Jury  Notice — Striking  Out — Steam  Roller  on  Highway — Misfeasance  hy  Defen- 
dants— Non-repaii — O.J.A.  sec.  lOIf.. 

An  action  for  damages  caused  by  runaway  horses,  which  were  frightened  by  a 
steam  roller  placed  and  left  standing  on  a highway  by  the  defendants  is  an 
action  based  on  an  act  of  misfeasance  by  them,  and  not  on  the  non-repair  of 
the  highway,  and  the  plaintiff  is  entitled  to  have  it  tried  by  a jury. 
Judgment  of  the  Master  in  Chambers  reversed. 

This  was  an  appeal  from  a judgment  of  Mr.  Cartwright, 
the  Master  in  Chambers,  striking  out  a jury  notice  under  sec. 
104  of  the  Ontario  Judicature  Act. 

The  action  was  brought  for  damages  caused  by  runaway 
horses  which  had  been  frightened  by  a steam  roller  left  stand- 
ing on  the  public  highway. 

The  motion  to  strike  out  the  jury  notice  was  made  on  the 
16th  of  December,  1903. 

(7.  A.  Moss,  for  the  motion. 

J.  E.  Jones,  contra. 

December  17.  The  Master  in  Chambers  : — The  statement 
of  claim  alleges  that  the  plaintiff,  while  driving  in  the  town  of 
Berlin,  was  injured  by  the  upset  of  the  vehicle  “owing  to  a 
steam  road  roller  unlawfully  left  standing  on  the  public  high- 
way by  the  above  named  defendants.” 

The  cause  being  at  issue,  the  plaintiff  has  filed  a jury  notice. 
The  defendants  moved  to  strike  this  out  as  being  in  contra- 
vention of  sec.  104  of  the  Judicature  Act. 

The  sole  question  for  determination  is,  does  the  plaintiff  sue 
for  injury  “ sustained  through  non-repair  ” of  the  street  in 
question  ? 

The  question  seems  to  me  to  be  answered  in  the  affirmative 
in  these  cases : 1.  Castor  v.  The  Corporation  of  the  Township 
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of  Uxbridge  (1876),  39  U.C.R.  113,  at  p.  121  et  seq.,  especially 
4th  paragraph  of  p.  122,  affirmed  and  followed  in  (2)  Barber  v. 
Toronto  R.W.  Co. 11  293.  (S)  AtJcinsonv.  City  of  Chat- 

ham (1899),  26  A.R.  521,  at  p.  528,  where  Moss,  C.J.O.,  says  of  a 
telephone  pole  in  the  street  that  its  position  “ constituted  it  a 
want  of  repair  of  the  highway,  for  the  consequences  of  which 
the  defendants  were  properly  liable  in  damages.”  This  decision 
was  reversed,  as  shewn  in  31  S.C.R.  61,  but  only  on  the  ground 
that  the  pole  was  not  the  proximate  cause  of  the  accident. 
(4)  Huffman  v.  Township  of  Bay  ham  (1899),  26  A.R.  514, 
where  the  same  language  is  used,  and  it  is  said  that  the  remarks 
in  the  judgment  of  Harrison,  C.J.,  in  Castor  v.  Township  of 
Uxbridge  on  this  point  were  not  merely  obiter  dicta.  See,  too, 
the  other  cases  cited  in  the  judgment  of  Lister,  J.A.,  at  p.  518, 
and  his  words  on  p.  519  : ‘‘  The  highway  at  the  locus  in  quo  was 
at  the  time  of  the  accident,  by  reason  of  the  milkstand, 
dangerous  to  persons  travelling  thereon.  The  road  was  there- 
fore out  of  repair  within  the  meaning  of  the  statute.”  This 
seems  to  be  the  judicial  interpretation  of  the  word  “ non-repair.” 

I notice,  as  was  contended  on  the  argument,  that  the  state- 
ment of  claim  does  not  shew  whether  the  defendants  placed  the 
roller  on  the  street  themselves.  But  I do  not  see  that  it  makes 
any  difference  as  to  the  application  of  sec.  104,  in  view  of  the 
facts  in  the  cases  above  cited. 

The  motion  must  be  allowed  and  the  jury  notice  be  struck 

out. 

As  the  point  is  perhaps  to  some  extent  new,  the  costs  will 
be  to  the  defendants  in  the  cause  only. 

I have  referred  to  the  appeal  books.  In  Atkinson  v.  Chat- 
ham no  jury  notice  was  ever  given,  nor  in  Huffman  v.  Township 
of  Bay  ham,  nor  in  Foley  v.  Township  of  East  Flamborough 
(1898),  29  O.R.  139,  (1899),  26  A.R.  43. 

From  this  judgment  the  plaintiff  appealed  to  a Judge  in 
Chambers,  and  the  appeal  was  argued  on  the  8th  of  January, 
1904,  before  Teetzel,  J. 

E.  E.  A.  DuVernet,  for  plaintiff. 

C.  A.  Moss,  for  defendants. 
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January  21.  Teetzel,  J.  : — Appeal  by  the  plaintiff  from  an 
order  of  the  Master  in  Chambers  striking  out  a jury  notice. 

The  statement  of  claim  charges  that  the  plaintiff  was  driving 
along  Margaret  Avenue  in  the  town  of  Berlin,  and  that  owing 
to  a steam  roller,  unlawfully  left  standing  on  the  public  high- 
way by  the  defendants,  the  plaintiff’s  horses  became  frightened 
and  ran  away  and  injured  the  plaintiff. 

The  learned  Master  took  the  view  that  the  plaintiff’s  action 
was  based  on  non-repair  of  the  highway,  and  therefore,  under 
sec.  104)  of  the  Judicature  Act,  it  must  be  tried  without  a jury. 

With  very  great  respect,  I think  that  the  action  clearly  is 
based  on  an  act  of  misfeasance  by  the  defendants.  It  is  not 
alleged  by  the  plaintiff  that  the  highway  was  out  of  repair,  but 
that  the  defendants  committed  an  unlawful  act  in  leaving  the 
steam  roller  upon  the  highway,  at  which  her  horses  took  fright. 

Barber  v.  Toronto  R.W.  Go.,  17  P.R.  293;  Castor  v.  The 
Corporation  of  the  Township  of  Uxbridge,  39  U.C.R.  113 ; and 
other  cases  referred  to  by  the  Master,  were  cases  where  the 
highway  was  held  to  be  out  of  repair  by  reason  of  obstacles 
placed  upon  it  by  strangers  and  allowed  to  remain  by  the 
municipality. 

I think  this  case  is  entirely  different  from  any  of  the  cases 
referred  to  by  the  Master,  and  comes  within  the  class  of  case  of 
which  Maxwell  v.  The  Corporation  of  the  Township  of  Clark 
(1879),  4 A.R.  460  ; O’Neill  v.  Windham  (1897),  24  A.R.  341 ; 
Rice  V.  Town  of  Whitby  (1898),  25  A.R.  191  ; and  Dickson  v. 
Township  of  Haldimand  (1903),  2 O.W.R.  969,  are  examples. 

The  provision  as  to  trial  without  a jury  in  actions  against 
municipalities  being  limited  to  cases  of  non-repair,  and  this 
being  in  my  view  not  such  a case,  but  being  a case  of  misfea- 
sance or  active  negligence,  the  plaintiff  is  entitled  to  have  it 
tried  by  a jury,  and  I allow  the  appeal  without  prejudice  how- 
ever to  the  trial  Judge  dispensing  with  the  jury  in  his 
discretion. 

Costs  of  the  appeal  and  original  motion  to  be  costs  in  the 
cause  to  the  plaintiff  in  any  event. 


Teetzel,  J. 
1904 

Clemens 
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Kirk 

V. 

The  Corporation  of  the  City  of  Toronto. 

Jury  notice — Injury  hy  steam  roller — Non-repah — O.  J.  Act,  sec.  10 

Injuries  caused  by  the  negligent  use  of  a steam  roller  belonging  to  a municipal 
corporation  and  operated  for  them  under  the  direction  of  a contracting 
company  on  a street  of  the  former  are  not  caused  through  non-repair  of  the 
street,  and  a motion  to  strike  out  a jury  notice  under  section  104  of  the 
Judicature  Act  was  refused. 

Motion  to  strike  out  a jury  notice. 

The  statement  of  claim  alleged  that  on  16th  May  last  plain- 
tiff was  injured  by  the  negligent  use  of  a steam  roller  on  St. 
Alban’s  street,  in  the  city  of  Toronto. 

The  roller  was  owned  by  the  city  and  was  being  operated 
by  their  men  under  the  direction  of  the  officers  of  the 
Dominion  Construction  and  Paving  Company. 

The  cause  was  long  since  at  issue,  and  a jury  notice  was 
filed  and  served  on  8th  October. 

On  18th  December  instant  the  defendants  moved  to  strike 
out  the  jury  notice,  as  being  irregular  under  sec.  104  of  the 
Judicature  Act.  They  relied  on  the  judgment  in  Clemens  v. 
Berlin,  ante  p.  33,  and  cases  there  cited. 

The  motion  was  argued  before  Mr.  Cartwright,  the  Master 
in  Chambers,  on  the  21st  of  December,  1903. 

J.  E.  Jones,  for  the  contracting  company. 

W.  C.  Chisholm,  for  the  municipal  corporation. 

C.  Nasmith,  for  the  plaintiff. 

December  22.  The  Master  in  Chambers: — The  sole 
question  is : Does  the  plaintiff  sue  “for  injuries  sustained 
through  non-repair  of  the  street  ” ? I think  the  question  must 
be  answered  in  the  negative  for  the  following  reasons. 

If  . the  present  case  falls  within  the  section,  then  it  must 
extend  to  every  accident  happening  on  the  streets  or  roads  of  a 
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municipality  with  which  their  servants  are  in  any  way  con- 
cerned. 

For  example,  under  the  case  of  Hesketh  v.  The  City  of 
Toronto  (1898),  25  A.R.  449,  it  was  held  that  the  city  were 
“ liable  for  injuries  caused  by  the  negligence  of  the  servants 
employed  by  them  ” as  firemen. 

That  case  was  tried  by  a jury  without  objection.  I am  also 
informed  by  Mr.  Wilkie,  who  was  counsel  for  the  plaintifif,  that 
about  thirty  persons  were  injured  in  that  case.  And  in  no  case 
was  it  considered  that  the  action  was  under  the  Municipal  Act, 
so  as  to  require  notice  or  be  barred  by  the  lapse  of  six  months 
before  action  brought. 

So  far  as  I can  see,  this  case  is  not  different  from  that  of 
any  other  person  negligently  using  a dangerous  vehicle,  e.g., 
riding  a bicycle  or  driving  an  automobile  at  an  excessive  rate 
of  speed  or  not  giving  notice  when  crossing,  e.g.,  Yonge  street 
at  a crowded  corner,  as  with  their  noiseless  rubber  tires  those 
using  them  are  bound  to  do. 

In  other  words,  if  the  benefit  of  sec.  104  is  invoked,  then 
the  causa  causans  must  be  the  state  of  the  highway,  as  in 
Clemens  v.  Berlin,*  and  cases  cited.  Here  it  is  clearly  not  so. 
The  condition  of  the  highway  was  not  in  any  way  the  cause  of 
the  accident.  It  was  the  alleged  improper  and  negligent  use 
of  it  by  the  servants  of  the  city  and  the  paving  company,  who 
were  operating  the  roller,  as  is  fully  set  out  in  the  six  sub-sec- 
tions of  paragraph  5 of  the  statement  of  claim. 

In  Clemens  v.  Berlin  the  roller  was  left  on  the  highway,  as 
alleged,  when  no  longer  required  for  use.  Here  it  is  the  negli- 
gent management  of  the  steam  roller  itself,  that  is  said  to  have 
injured  the  plaintiff.  It  is  just  the  same  in  principle,  as  if  the 
machine  in  question  had  been  in  a yard  off  the  street  and  had 
been  making  terrifying  noises  which  caused  the  runaway  on 
Yonge  street  that  is  said  to  have  injured  the  plaintifif. 

The  servants  of  the  city  are  entitled  to  the  same  use  of  the 
streets  as  the  rest  of  the  public,  with  precisely  the  same  duties 
and  liabilities.  If,  by  their  negligence,  injury  is  caused,  the 
corporation  is  liable,  just  in  the  same  way  as  the  master  is 
responsible  for  the  negligence  of  his  coachman.  The  fact  that 
the  injury  caused  happens  on  a street  under  the  control  of  the 

* Ante  p.  33. 
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corporation  as  such  does  not  make  the  plaintiff’s  claim  one 
arising  under  ''  non-repair,”  unless  it  could  be  urged  that  if  a 
fire-reel,  a scavenger’s  cart,  a police  patrol  van,  or  city  ambu- 
lance by  collision,  through  alleged  negligence  of  the  driver, 
destroyed  a valuable  carriage  and  pair  of  horses,  the  resulting 
injury  was  caused  by  “ non-repair.”  This  would  be  extending 
the  words  further  than  they  have  yet  gone  or  probably  ever 
will  go. 

The  motion  must  be  dismissed.  Considering  the  long  delay 
I think  the  costs  should  be  to  the  plaintiff  in  any  event.  See 
Philipps  V.  Beale  (1884),  26  Ch.  D.  621. 

I only  wish  to  add  that  if  the  arguments  of  the  defendants 
should  prevail,  then  actions  against  a municipality  operating  a 
street  railway  for  injuries  caused  by  the  negligence  of  their 
servants  would  also  come  under  sec.  104. 

Such  cases  have  occurred  (though  I cannot  name  any  one  at 
the  present  moment),  but  no  attempt  was  made  to  avoid  a trial 

by  jury- 

In  Clemens  v.  Berlin  the  alleged  cause  of  injury  was  the 
state  of  the  highway  itself  caused  by  the  unlawful  occupancy 
of  the  position  of  the  roller.  See  Atkinson  v.  Chatham  (1898), 
29  O.R.  518  (1899);  26  A.R.  521  (1900);  31  S.C.R.  61. 

In  the  present  case  it  is  not  that,  but  the  negligence  of  the 
defendants  in  the  use  of  the  steam  roller,  otherwise  lawfully 
using  the  highway. 

It  seems  to  me,  that  this  is  a clear  and  intelligible  distinction 
and  decisive  of  the  motions  to  strike  out  the  jury  in  the 
respective  cases. 


G.  A.  B. 
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The  Standard  Trading  Co.  v.  Seybold. 

Discovery — Examination  for — Amended  Pleadings — Second  Examination — Order 

for — Limitation  of. 

Where  pleadings  have  been  amended  raising  matters  not  before  suggested  in 
the  original  pleadings,  after  examination  for  discovery,  an  order  may  be 
made  in  a proper  case  for  a further  examination,  limited  to  the  matters 
raised  by  the  amendment. 

Judgment  of  the  Master  in  Chambers  affirmed. 

This  was  an  appeal  from  an  order  made  by  the  Master  in 
Chambers  directing  the  defendants,  Seybold  and  Booth,  to  attend 
for  examination  for  discovery,  such  examination  to  be  limited 
to  the  matters  raised  by  the  amended  statement  of  defence  of 
the  defendant.  Booth. 

The  appeal  was  argued  in  Chambers  on  the  8th  of  January, 
1904,  before  Teetzel,  J. 

D.  L.  McCarthy,  for  the  appeal. 

W.  H.  Blake,  K.C.,  contra. 

January  9.  Teetzel,  J. : — The  defendants  had  both  been 
examined  for  discovery  upon  the  original  issues  under  Rule 
1250. 

During  the  trial  of  the  action  the  defendant.  Booth,  applied 
for  and  obtained  leave  to  amend  the  statement  of  defence, 
alleging  new  and  important  matter  as  defence,  and  such 
amended  defence  alleged  circumstances  which  would  be  presum- 
ably within  the  knowledge  of  his  co-defendant,  Seybold.  The 
matters  alleged  in  the  amended  statement  of  defence  were  in 
no  way  suggested  by  the  pleadings  as  originally  filed. 

Upon  the  amendments  being  made,  the  trial  was  postponed, 
and  the  plaintiffs  applied  to  the  Master  and  obtained  the  order 
now  appealed  from. 

Mr.  McCarthy  in  support  of  the  appeal  argued  that  plain- 
tiffs having  once  examined  these  defendants  their  right  to 
further  discovery  was  exhausted ; there  being  no  rule  in  the 
Judicature  Act  expressly  authorizing  a second  examination. 
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I find  that  a practice  has  been  established  by  the  Master  in 
Chambers  under  which  orders  for  second  examination  are  made 
where  special  circumstances  are  shewn,  sufficient  to  satisfy  the 
Master  that  it  is  in  the  interests  of  justice  to  make  such  an 
order. 

The  first  case  in  which  I find  this  recognized  is  Laird  v. 
Stanley  (1876),  6 P.R.  322  ; the  most  recent  case  prior  to  the 
one  in  question  is  Smith  v.  Lake  Erie  and  Detroit  River 
R.  W.  Co.  (1903),  2 O.W.R.  217  ; see  also  cases  cited,  page  618 
of  Holmested  & Langton’s  Judicature  Act,  2nd  ed. 

It  would  seem  to  me  from  these  cases,  that  there  has  been 
recognized  an  inherent  jurisdiction  in  the  Court  to  make  a 
second  order  for  an  examination,  where  justice  so  requires. 
Notwithstanding  there  is  no  express  rule  authorizing  it,  I think 
the  practice  is  well  fitted  to  the  efficient  administration  of 
justice,  and  after  such  a long  period  of  recognition,  I do  not 
think  that  I should  disturb  it,  but  will  leave  the  responsibility 
for  so  doing  upon  a Divisional  Court.  I therefore  dismiss  the 
appeal  with  costs. 

The  proceedings  already  taken  under  the  order  and  the 
adjournment  of  the  examination  to  stand  good.  The  examina- 
tion to  be  confined  to  the  issues  raised  by  the  amendment. 


G.  A.  B. 
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[IN  CHAMBERS]. 

In  re  Walsh  and  Fitch,  Solicitors. 

Costs — Solicitor  and  Client — T axation — Delivery  of  Bill  of  Costs — Delivery  oj 
Amended  Bill  After  Order  Made. 

Solicitors  having  delivered  an  unsigned  bill  of  costs,  the  clients  applied  for 
and  obtained  an  order  that  they  do  deliver  a bill  and  for  taxation  of  same 
when  delivered.  Under  this  order  the  solicitors  delivered  a bill  in  which 
certain  charges  were  made  larger  than  they  had  been  in  the  previous 
unsigned  bill,  and  some  new  items  were  added  : — 

Held,  that  by  applying  for  an  order  for  delivery  of  a bill  the  clients  must  be 
considered  to  have  consented  to  the  old  bill  being  withdrawn,  and  therefore 
the  solicitors  were  entitled  to  do  as  they  had  done. 

This  was  an  appeal  from  the  taxation  of  a solicitor  and 
client  bill  of  costs,  brought  under  the  circumstances  mentioned 
in  the  judgment. 

It  was  argued  before  Meredith,  C.J.C.P.,  in  Chambers,  on 
November  I6th,  1903. 

T.  Hislop,  for  the  appellants,  the  clients,  cited  Loveridge  v. 
Botham  (1797).  I B.  & P.  49  ; In  re  Spencer  and  McDonald 
(1872),  19  Gr.  467;  In  re  Wood  (1891),  W.N.  203;  In  re 
Pender  (1845),  8 Beav.  299,  2 Ph.  69  ; Ex  parte  D’ Aragon 
(1887),  3 Times  L.R.  815  ; In  re  Walters  (1845),  9 Beav.  299  ; 
In  re  Heather  (1870),  L.R.  5 Ch.  694  ; Re  Thompson  (1885), 
53  L.T.N.S.  479  ; In  re  Wells  (1845),  8 Beav.  416. 

W.  E.  Middleton,  for  the  solicitors,  pointed  out  that  before 
the  Master  in  Chambers  the  appellants  had  contended  that  the 
bill  first  delivered  was  no  bill  because  not  signed,  and  referred 
io  In  re  Martin  7 P.R.  90;  Re  OHonohoe  (1892),  14 

P.R.  571,  15  P.R.  93. 

January  2.  Meredith,  C.J.  : — This  is  an  appeal  by  the 
clients  from  the  taxation  by  the  senior  taxing  officer  at  Toronto 
of  a solicitors’  bill  of  costs  which  was  delivered  pursuant  to  an 
order  dated  August  11th,  1903,  made  upon  the  application  of 
the  clients. 

The  order  recites  that  an  exhibit  referred  to  in  the  affidavit 
of  Thomas  Hislop  was  not  signed  by  the  solicitors  and  it  directs 
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that  the  solicitors  do,  within  fourteen  days’  from  the  service  of 
the  order,  deliver  to  the  applicants  (the  now  appellants)  a bill 
of  their  fees,  charges,  and  disbursements  in  the  action  of  Lewis 
V.  Dempster  and  that  the  same  when  delivered  be  referred  to 
J.  H.  Thom,  Esquire,  one  of  the  taxing  officers  of  the  Court  at 
Toronto,  to  be  taxed. 

The  exhibit  referred  to  was  a bill  of  the  solicitors’  costs  of 
the  action  of  Lewis  v.  Dempster  which  had  been  sent  to  the 
clients  with  a cheque  of  the  solicitors  for  the  amount  recovered 
in  the  action  after  deducting  from  it  the  amount  of  this  bill  of 
costs. 

The  bill  delivered  pursuant  to  the  order  contained  items 
not  included  in  the  former  bill,  and  the  charges  were  in  some 
cases  larger  than  they  had  been  made  in  that  bill,  particularly 
those  for  counsel  fees. 

Upon  the  taxation,  the  solicitor  appearing  for  the  clients 
objected  to  anything  more  being  allowed  on  taxation  in  respect 
of  any  item  appearing  in  the  new  bill  than  was  charged  in 
respect  of  it  in  the  first  bill,  and  to  the  allowance  of  any  items 
not  appearing  in  the  first  bill,  but  the  taxing  officer  overruled 
the  objection  and  proceeded  to  tax  the  bill  in  the  same  way  as 
he  would  have  done  had  the  previous  bill  not  been  delivered. 

From  that  ruling  the  present  appeal  is  brought. 

The  general  rule  is,  no  doubt,  as  the  learned  counsel  for  the 
appellants  contended,  that  where  a bill,  which  is  not  a conditional 
one,  is  delivered  it  cannot  be  withdrawn  or  a fresh  bill  substi- 
tuted unless  by  special  leave  on  the  solicitor  shewing  special 
circumstances,  which,  according  to  Jessel,  M.R.,  must  be  the 
ordinary  equitable  grounds  of  fraud,  mistake,  or  accident : In 
re  Holyroyde  (1881),  29  W.R.  599. 

This  general  rule  is  of  course  also  subject  to  another  excep- 
tion, i.e.,  that  the  bill  which  has  been  delivered  may  be 
withdrawn  or  altered  where  the  client  consents  to  that  being 
done. 

What  happened  in  this  case,  in  my  opinion,  amounted  to  a 
consent  by  the  appellants  to  the  respondents  withdrawing  the 
bill  which  they  had  delivered  and  substituting  for  it  a new  one. 
The  appellants  might  have  had  the  bill  which  was  first  delivered 
though  it  was  unsigned,  subjected  to  taxation;  that  they  did 
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not  choose  to  do,  but  procured  an  order  which  not  only  enabled 
but  required  the  respondents  to  deliver  a new  bill. 

Had  they  taken  the  other  course  it  may  be  that  the  respon- 
dents would  have  applied  for  and  made  out  a case  for  granting 
them  leave  to  amend  the  first  bill.  What  the  appellants  did 
was,  I think,  in  effect  to  consent  to  treat  matters  as  if  no  bill 
had  been  delivered  and  to  allow  the  respondents  to  deliver  a 
new  bill,  and  it  is  unreasonable  for  them  now  to  endeavour  to 
recede  from  that  position,  especially  as  the  amounts  which  have 
been  allowed  on  taxation  in  respect  of  the  items  which  are  in 
dispute  are  no  more  than  the  respondents  were  fairly  entitled 
to,  unless  they  had  precluded  themselves  by  delivering  a bill  in 
which  less  was  charged  in  some  cases  from  claiming  what  they 
were  justly  entitled  to,  as  evidenced  by  the  result  of  the 
taxation. 

The  appeal  fails,  I think,  and  should  be  dismissed  with 
costs. 


Meredith,  C.J. 
1904 

In  e,e  Walsh 
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[MACLENNAN,  J.A.] 

In  Re  Huron  Voters’  Lists. 

Parliament  — Voters'  Lists — Revision  of  Lists — Correction  of  Lists — Complainant 
— Posting  up  Lists — Time  for  Objecting — Deputy  Registrar  of  Deeds. 

A person  resident  in,  and  entitled  to  be  placed  upon  the  manhood  suffrage 
register  for,  a town  forming  part  of  an  electoral  district,  is  entitled  to  re- 
quire the  revision,  under  sec.  13  of  the  Ontario  Voters’  Lists  Act,  R.S.O. 
1897,  ch.  7,  of  the  voters’  lists  for  another  municipality  forming  part  of  the 
same  electoral  district,  and  is  also  entitled  to  require  the  subsequent  revision 
of  such  lists  provided  for  by  secs.  22  and  23  of  the  Ontario  Voters’  Lists 
Act,  R.S.O.  1897,  ch.  7. 

A deputy  registrar  of  deeds  is  not  entitled  to  vote  at  an  election  of  a member 
of  the  Legislative  Assembly  of  Ontario,  for  the  electoral  district  in  which 
he  is  acting  as  such  deputy  registrar,  and  is  not  entitled  to  be  placed  on  the 
voters’  lists  in  such  district. 

The  date  mentioned  by  the  clerk  of  the  municipality,  in  the  advertisement  pub- 
lished by  him  pursuant  to  sec.  12  of  the  Ontario  Voters’  Lists  Act,  R.S.O. 
1897,  ch.  7,  as  that  upon  which  the  voters’  lists  have  been  posted  up  in  his 
office,  is  the  date  from  which  the  time  for  taking  proceedings,  limited  by 
sec.  17,  runs,  even  though  the  clerk  has  in  fact  posted  up  the  lists  some  days 
before  the  date  named  in  the  advertisement. 


The  following  questions  were,  pursuant  to  the  provisions  of 
the  Ontario  Voters  Lists’  Act,  R.S.O.  1897,  ch.  7,  sec.  38,  sub- 
mitted for  the  opinion  of  a Judge  of  the  Court  of  Appeal : — 

1.  A person  who  is  a resident  of  a town  to  which  the  Man- 
hood Suffrage  Registration  Act  applies,  appeals  against  the 
voters’  list  prepared  by  the  municipal  clerk  under  the  Ontario 
Voters’  Lists  Act  for  a municipality  not  subject  to  the  first 
mentioned  Act,  but  situated  in  the  same  electoral  district  as  the 
town  in  which  the  said  appellant  resides.  Such  person  is  not 
entered  in  any  voters’  list  in  the  said  electoral  district  for  the 
year  in  respect  of  which  the  said  voters’  list  is  prepared,  either 
as  a municipal  voter  or  for  manhood  franchise,  though  he  was 
entered  on  the  voters’  list  of  the  preceding  year  for  a munici- 
pality other  than  the  said  town,  in  respect  of  a qualification 
which  he  does  not  now  claim  to  possess.  Such  person  was  not 
registered  as  a voter  in  the  said  town  at  the  last  or  any  preced- 
ing registration  of  voters  therein.  Such  person  at  the  time  he 
lodged  his  appeal  had  no  qualification  of  any  kind  in  the  said 
electoral  district,  except  that  which  might  be  deduced  from  the 
fact  that  if  a registration  were  held  under  the  Manhood  Suf- 
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frage  Registration  Act  for  the  town  in  which  he  resided  at  the 
time  when  his  appeal  was  lodged  he  would  possess  the  qualifi- 
cation enabling  him  to  be  then  registered  as  a manhood 
franchise  voter.  Is  such  person  entitled  to  be  an  appellant 
under  the  Voters’  Lists  Act  ? 

2.  Is  a person  resident  in  such  a town  and  duly  registered 
as  a voter  therein  in  respect  of  manhood  franchise  alone  at  the 
last  preceding  registration  therefor  under  the  Manhood  Suffrage 
Registration  Act,  and  possessed  of  no  other  qualification  in  the 
electoral  district,  entitled  to  be  an  appellant  in  respect  of  the 
voters’  list  of  another  municipality  in  such  electoral  district 
prepared  and  revised  under  the  Voters’  Lists  Act;  said  person 
at  the  time  he  lodged  his  appeal  having  the  qualifications 
necessary  to  entitle  him  to  be  registered  as  a voter  under  the 
Manhood  Suffrage  Registration  Act  ? 

3.  In  view  of  sec.  4 of  the  Ontario  Election  Act,  and  sec. 
7,  sub-secs.  I and  2 and  sec.  8,  sub-sec.  21,  of  the  Interpreta- 
tion Act,  is  the  deputy  registrar  of  deeds  entitled  to  vote  or  be 
on  the  voters’  list  ? 

4.  A municipal  clerk  having  prepared  a voters’  list  for  his 
municipality  under  the  Voters’  List  Act  posted  it  up  in  his 
office  on  the  17  th  day  of  August,  and  caused  to  be  inserted  in 
the  proper  newspaper  in  that  behalf  a notice  under  sec.  12  of 
the  Voters’  Lists  Act  stating  that  the  date  of  such  posting  up 
was  the  20th  day  of  August.  Is  a notice  of  appeal  delivered 
to  the  clerk  on  the  18th  day  of  September  in  sufficient  time 
within  the  meaning  of  sec.  17,  sub-sec.  1,  of  said  Act  ? 


1904 

In  re  Huron 
Voters’ 
Lists. 


After  notice  given  in  accordance  with  the  provisions  of  the 
Act,  the  questions  came  on  for  hearing  before  Maclennan,  J.A., 
on  the  15th  of  January,  1904. 

Proudfoot,  K.C.,  appeared  for  certain  electors  interested. 


January  27.  Maclennan,  J.A.  : — By  sec.  2,  sub-sec.  4,  of 
the  Ontario  Voters’  Lists  Act,  R.S.O.  1897,  ch.  9,  the  word 
“ voter  ” is  defined  to  mean  a person  entitled  to  be  a voter,  or 
to  be  named  in  the  voters’  list  as  qualified  to  be  a voter,  either 
at  an  election  of  a member  of  the  Legislative  Assembly  within 
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the  meaning  of  the  Ontario  Election  Act,  or  at  any  municipal 
election. 

By  sec.  13  of  the  Act  the  list  is  declared  to  be  subject  to 
revision  by  the  County  Judge,  at  the  instance  of  any  voter,  or 
'person  entitled  to  he  a voter,  in  the  municipality  for  which  the 
list  is  made,  or  in  the  electoral  district  in  which  the  municipality 
is  situate. 

By  sec.  9 of  the  Election  Act,  1897,  R.S.O.  ch.  9,  persons 
duly  entered  on  the  list  of  voters  prepared  under  the  Manhood 
Suffrage  Registration  Act,  if  otherwise  qualified,  and  if  not  dis- 
qualified, are  entitled  to  vote. 

By  sec.  20  of  the  Manhood  Suffrage  Registration  Act, 
R.S.O.  1897,  ch.  8,  a new  registration  is  to  be  made  under  that 
Act  immediately  after  a dissolution  of  the  Legislative 
Assembly,  or  in  the  case  of  a bye  election,  immediately  on  the 
issue  of  a writ  of  election. 

The  case  states  that  the  person  whose  right  to  complain  is 
questioned,  while  not  a resident  of  the  municipality  the  voters’ 
list  of  which  he  seeks  to  revise,  is  nevertheless  resident  in  a 
town  to  which  the  Manhood  Suffrage  Registration  Act  applies, 
and  which  is  within  the  same  electoral  district.  The  case  also 
states  that  if,  at  the  time  of  complaint,  a registration  were  held 
under  the  Manhood  Suffrage  Registration  Act  for  the  town  in 
which  the  complainant  then  resided,  he  would  possess  the 
qualification  enabling  him  to  be  then  registered  as  a manhood 
suffrage  voter. 

Under  these  circumstances,  having  regard  to  the  above 
enactments,  I am  of  opinion  that  the  complainant  is  a person 
entitled  to  he  a voter  in  the  electoral  district  in  which  the 
municipality  is  situate,  the  list  of  which  he  claims  to  have 
revised,  and  therefore  a person  entitled  to  claim  its  revision. 

The  first  question  must  be  answered  in  the  affirmative. 

It  is  not  very  apparent  to  what  the  second  question  refers, 
but  I think  it  arises  with  reference  to  sec.  22  of  the  Voters’ 
Lists  Act,  which  enables  the  Judge,  after  the  list  has  been 
finally  revised,  corrected,  and  certified,  and  before,  but  not  on 
or  after,  the  nomination  day  at  any  election,  to  strike  from  the 
list  the  names  of  any  persons  who  have  died  since  the  list  was 
revised,  corrected,  and  certified  ; and  also  with  reference  to 
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sec.  23,  which  enables  him,  even  at  the  last  moment  before  an 
election,  to  consider  and  make  other  proper  alterations  in  the 
lists. 

These  two  sections  do  not  prescribe,  or  define  in  any  way, 
the  persons  who  may  set  the  Judge  in  motion  to  effect  the 
alteration  or  correction  of  the  lists,  but  the  object  of  this 
further  alteration  and  correction  being  the  same  as  that  of  the 
original  revision,  namely,  to  ensure  as  far  as  possible  that  the 
list  shall  not,  when  an  election  takes  place,  contain  the  names 
of  any  but  persons  lawfully  entitled  to  vote,  it  follows  that  the 
same  persons  who  are  qualified  to  set  in  motion  the  original 
revision  may  also  apply  to  the  Judge  for  the  further  correction 
provided  for  by  these  sections  ; and  I think  the  person  described 
in  the  question  is  a person  who  may  do  so. 

This  question  also  must,  therefore,  be  answered  in  the 
affirmative. 

The  third  question  arises  upon  the  construction  of  sec.  4 of 
the  Election  Act,  which  expressly  disqualifies  sheriffs  and 
deputy  sheriffs  and  registrars  from  voting,  but  is  silent  as  to 
deputy  registrars.  It  is  suggested  that  the  express  mention  of 
deputy  registrars  was  unnecessary  because,  by  sec.  7,  sub- 
secs. 1 and  2 of  the  Interpretation  Act,  that  Act  is  applic- 
able to  the  Election  Act,  and  by  sec.  8,  sub-sec.  21,  the  word 
“ registrar  ” is  declared  to  include  “ deputy  registrar.”  That 
must  be  so,  unless,  as  stated  in  sub-sec.  I of  sec.  7,  to  hold 
that  in  the  Election  Act  ‘‘  registrar  ” is  to  include  a " deputy 
registrar  ” would  be  inconsistent  with  the  intent  and  object  of 
the  Election  Act,  or  with  the  context.  I do  not  think  there  is 
anything  in  the  context  inconsistent  with  such  a holding,  nor 
that,  having  regard  to  the  position  and  duties  of  a deputy 
registrar,  as  defined  by  secs.  21,  22,  and  23  of  the  Registry 
Act,  R.S.O.  1897,  ch.  136,  it  would  be  inconsistent  with  the 
Election  Act.  The  relation  of  his  deputy  to  the  registrar  is 
very  analogous  to  the  relation  of  his  deputy  to  a sheriff,  as 
defined  by  sec.  53  of  the  Act  relating  to  the  Office  of  Sheriff, 
R.S.O.  1897,  ch.  17,  and  it  is  not  unimportant  that,  by  sec. 
20  of  the  Election  Act,  the  sheriff  or  registrar  is  to  be  the 
returning  officer  in  elections  for  the  Legislative  Assembly. 


Maclennan, 

J.A. 
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I am,  therefore,  of  opinion  that  the  deputy  registrar  of 
deeds  is  disqualified  by  sec.  4 of  the  Act  from  voting  or  being 
on  the  voters’  list,  and  that  this  question  should  be  answered  in 
the  negative. 

By  sec.  8 of  the  Ontario  Voters’  Lists  Act  the  clerk  is 
required,  immediately  after  he  has  made  the  alphabetical  list  of 
voters,  to  cause  two  hundred  copies  to  be  printed,  and  forth- 
with to  cause  one  of  them  to  be  posted  up  and  to  be  kept 
posted  up  in  some  conspicuous  place  in  his  office.  By  sec.  12 
he  is  also  required  forthwith  to  publish  in  a newspaper  a notice, 
the  form  of  which  is  prescribed,  and  which  is  to  state  the  date 
of  the  first  posting  up  of  the  list  in  his  office.  This  notice  is 
to  the  effect  that  the  list  was  first  posted  in  his  office  on  a 
named  day  and  remains  there  for  inspection ; and  it  calls  upon 
electors  to  examine  it,  and  if  any  omissions  or  errors  are  found 
therein,  to  take  immediate  proceedings  to  have  the  errors 
corrected  according  to  law. 

Section  17,  sub-sec.  1,  then  provides  that  any  one  complain- 
ing of  any  error  or  omission  in  the  list  shall  within  thirty  days 
after  the  clerk  has  posted  up  the  list  in  his  office  give  or  leave 
for  him  notice  in  writing  of  his  complaint,  and  intention  to 
apply  to  the  Judge  in  respect  thereof. 

The  fourth  question  states  that  in  this  case  the  notice  was 
first  posted  by  the  clerk  in  his  office  on  the  17th  of  August, 
while  the  published  notice  stated  that  the  date  of  the  first 
posting  was  the  20th  of  August.  The  notice  of  complaint  was 
delivered  on  the  18th  of  September,  too  late,  if  the  first  post- 
ing is  to  be  taken  to  have  been  on  the  17th  August,  but  in  time, 
if  it  was,  as  stated  in  the  notice,  on  the  20th  of  August. 

Having  regard  to  the  object  of  the  proceedings  prescribed 
by  the  statute,  I tnink  it  was  within  the  right  and  duty  of  the 
clerk,  although  he  had  in  fact  posted  the  list  up  in  his  office  on 
a certain  day,  to  name  a later  day  in  the  published  notice  as 
the  day  of  first  posting,  if  for  any  sufficient  reason  he  thought 
fit  to  do  so.  The  object  of  the  posting  and  the  publication  of 
notice  is  to  give  the  electors  an  opportunity  of  correcting  the 
lists.  A time  is  limited  for  their  doing  so,  and  the  clerk’s  duty 
is  to  see  that  that  time  is  not  shortened  by  any  act  of  his.  It 
is  intended  they  should  have  thirty  days.  Two  or  three  days 
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longer  could  do  no  harm,  but  a few  days  less  might  do  so.  The 
clerk  might,  after  posting  the  list,  find  that  he  could  not  get  the 
notice  published  for  several  days  to  come,  or  there  might  be 
accidental  delay  in  other  ways.  I think  in  such  cases  he  might, 
without  impropriety,  name  a later  day  as  the  first  posting  for 
the  purpose  of  the  proceedings.  I think  the  time  of  posting 
named  in  the  published  notice  must  govern,  and  that  evidence 
of  any  earlier  posting  was  not  properly  admissible.  The 
electors  had  a right  to  rely  upon  the  date  mentioned  in  the 
notice,  and  whether  the  list  had  been  posted  a day  or  two 
earlier  in  the  clerk’s  office  was  utterly  immaterial.  For  the 
purpose  of  the  proceedings  it  must  be  regarded  as  first  posted 
on  the  day  named  in  the  notice. 

I therefore  think  the  notice  of  complaint  delivered  to  the 
clerk  on  the  18th  September  was  in  sufficient  time,  and  that 
this  question  also  should  be  answered  in  the  affirmative. 


Maclennan, 

J.A. 
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In  re  Sydenham  School  Sections. 

Public  Schools — Alteration  of  School  Sections — Appeal  from  Township  Council — 
Powers  of  Arbitrators — By-law  Altering  School  Sections — Description  of 
Lots. 


D.  C. 
1904 

Feb.  12. 


An  appeal  by  the  petitioners  from  the  judgment  of  Street, 
J.,  reported  6 O.L.R.  417,  was  argued  before  a Divisional  Court 
[Meredith,  C.J.,  C.P.,  MacMahon,  and  Teetzel,  JJ.j,  on  the 
12th  of  February,  1904,  and  at  the  conclusion  of  the  argument 
for  the  appellants  was  dismissed,  the  Court  agreeing  with  the 
reasons  given  in  the  judgment  appealed  from. 

H.  G.  Tucker,  for  the  appellants. 

Rowell,  K.C.,  for  the  respondents. 
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Garner  v.  Township  of  Stamford. 

Evidence — Negligence — Statements  of  Deceased — Res  Gestae 

In  an  action  brought  by  the  father  and  mother  of  a young  girl  to  recover 
damages  in  respect  of  her  death  which  resulted,  as  was  alleged,  from  a fall 
on  a stone  in  a highway  under  the  control  of  the  defendants,  it  was  proved 
that  the  stone  in  question  had  been  allowed  to  remain  for  a long  time  in  a 
part  of  the  highway  used  by  foot  passengers ; that  several  persons  had 
tripped  over  it ; that  the  deceased  had  left  a house  on  a certain  evening  to 
go  to  her  own  house,  the  direct  route  to  which  would  be  by  the  highway  in 
question  ; that  a few  minutes  later  she  came  to  the  house  of  a friend  near 
the  place  where  the  stone  was,  apparently  suffering  great  pain,  and  stated 
that  she  had  tripped  on  the  stone  and  hurt  herself ; that  about  the  time 
she  would  in  the  ordinary  course  have  been  passing  the  stone  in  question  a 
witness  saw  a young  girl  whose  description  answered  to  that  of  the  deceased 
lying  beside  the  stone,  who  stated  to  him  that  she  had  fallen  on  the  stone 
and  hurt  herself  ; and  that  the  girl  died  from  peritonitis  resulting,  in  the 
opinion  of  the  doctor  who  attended  her,  from  an  injury  such  as  would  have 
been  the  result  of  a fall  upon  a stone  : — 

Held,  affirming  the  judgment  of  MacMahon,  J.,  that  the  statement  of  the 
deceased  to  her  friends  at  the  house  to  which  she  came,  and,  assuming  that 
the  identity  had  been  proved,  her  statement  while  lying  near  the  stone, 
were  not  admissible  in  evidence  as  part  of  the  res  gestae,  these  being  at 
most  statements  made  in  reference  to  the  accident  after  it  had  happened, 
and  after  the  deceased  had  had  time  for  consideration,  distinguishable 
therefore  from  those  involuntary  and  contemporaneous  exclamations  made 
without  time  for  reflection,  which  alone  are  properly  admissible  as  part  of 
the  res  gestae. 

Regina  v.  McMahon  (1889),  18  O.R.  502,  applied. 

Held,  however,  reversing  the  judgment  of  MacMahon,  J. , that  the  identity  of 
the  deceased  with  the  person  seen  by  the  witness  lying  near  the  stone  was 
established  ; that  excluding  her  statements,  there  was  ample  evidence  to 
justify  the  conclusion  that  the  deceased  had  received  injuries  by  falling  on 
the  stone  ; and  that  as  the  highway  w'as  by  reason  of  the  presence  of  the 
stone  in  a dangerous  condition  and  out  of  repair  the  defendants  were  liable. 

Appeal  by  the  plaintiffs  from  the  judgment  at  the  trial. 

The  plaintiffs  sued  under  Lord  Campbell’s  Act  to  recover 
from  the  defendants,  the  municipal  corporations  of  the  township 
of  Stamford  and  the  town  of  Niagara  Falls,  damages  for  the 
death  of  their  daughter  Mabel,  caused,  as  they  alleged,  by  the 
negligence  of  the  defendants.  The  deceased  lived  with  her 
parents,  the  plaintiffs,  at  the  town  of  Niagara  Falls.  She  left 
their  house  in  the  evening  of  the  22nd  of  December,  1902,  and 
returned  about  nine  o’clock.  In  the  interval  she  called  at  the 
house  of  Mr.  Biggar  in  the  same  town  and  left  to  return  home 
at  about  twenty-five  minutes  to  nine,  being  apparently  perfectly 
well.  Her  direct  way  home  would  take  her  past  the  corner  of 
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Victoria  Street  and  Lundy’s  Lane.  A few  minutes  afterwards 
she  went  to  the  house  of  Mr.  Melvin  Garner,  close  to  the  corner 
of  Lundy’s  Lane  and  Victoria  Street,  suffering  great  pain  and 
crying  and  complaining  of  an  injury  which  she  said  she  had 
received.  The  reception  of  her  account  of  the  manner  in 
which  she  had  received  her  injury  was  objected  to  by  the  defen- 
dants but  was  admitted  by  the  learned  trial  Judge  as  possibly 
coming  within  the  rule  under  which  statements  forming  part  of 
the  res  gestae  are  admitted.  Her  statement  to  Mr.  Garner  was 
that  she  had  fallen  over  a stone  at  the  corner  of  Victoria  Street 
and  Lundy’s  Lane  after  leaving  Mr.  Biggar’s  house ; that  some 
man  had  passed  and  offered  to  pick  her  up  and  that  she  had 
refused.  After  remaining  for  about  half  an  hour  at  Mr. 
Garner’s  house  she  walked  home.  On  the  same  night  Mr.  Hap- 
good,  a resident  of  the  town,  was  going  home  at  about  half- 
past eight  or  nine  o’clock  at  night  and  found  a young  woman 
lying  across  a large  stone  at  the  corner  of  Victoria  Street  and 
Lundy’s  Lane  in  the  part  of  the  highway  commonly  used  by 
foot  passengers.  He  did  not  know  the  deceased  and  could  not 
identify  the  woman  he  saw  ; she  complained  of  great  pain. 
Her  statement  to  him  was  also  admitted  subject  to  objection. 
She  told  him  that  she  had  fallen  over  the  stone  and  had  great 
pain  in  her  side  and  must  rest  awhile.  He  offered  to  assist  her 
or  to  get  help  for  her,  but  she  refused,  saying  that  she  had  only 
to  go  to  her  home  which  was  close  to  Dalton’s  grocery.  That 
grocery  is  close  to  the  plaintiffs’  house,  and  he  then  left  her. 

The  deceased  reached  her  home  about  nine  o’clock  that 
night.  She  was  taken  seriously  ill  the  same  night  with  severe 
pain  in  the  region  of  the  bladder.  The  doctor  who  was  called 
in  thought  she  must  have  received  a severe  injury  in  that 
region  of  the  body  to  produce  the  symptoms  of  which  she  com- 
plained, and  she  died  of  peritonitis  a few  days  afterwards. 
Several  witnesses  testified  to  the  fact  that  the  stone  in  question 
was  about  twelve  inches  in  height  and  some  twelve  or  fourteen 
inches  in  diameter  ; that  it  was  in  the  part  of  the  highway 
upon  which  foot  passengers  walked  ; and  that  they  had  all 
tripped  and  fallen  over  it  at  night. 

The  action  was  tried  at  Welland  on  the  22nd  of  April,  1903, 
before  MacMahon,  J.,  who  dismissed  it. 
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C!.  The  appeal  was  argued  on  the  5th  of  November,  1903, 

before  a Divisional  Court  [Falconbridge,  C.J.K.B.,  Street,  and 
Garner  BriTTON,  JJ.] 

TownsW  of  G.  a.  Hasten,  and  F.  C.  McBurney,  ior  the  appellant.  Even 
Stamford,  assuming  that  the  learned  Judge  was  right  in  excluding  the 
statements  of  the  deceased  there  was  ample  evidence  from 
which  to  draw  the  conclusion  that  she  received  the  injuries 
from  which  she  died  by  falling  upon  the  stone  in  ques- 
tion. There  is  no  doubt  that  the  stone  was  a dangerous 
obstruction  in  the  part  of  the  highway  used  by  foot  passengers, 
and  that  in  the  ordinary  course  the  deceased  would  have  been 
about  the  place  where  the  stone  was  at  the  time  the  witness 
Hapgood  saw  a young  woman  lying  near  the  stone,  and  a 
primd  facie  case  of  negligence  on  the  part  of  the  defendants, 
and  injury  resulting  therefrom  to  the  plaintiffs,  has  been  made 
out.  The  onus  was  cast  upon  the  defendants  to  displace  this 
primd  facie  case,  and  this  onus  they  have  not  discharged : 
Sangster  y.  Eaton  (1894),  25  O.R.  78,  (1894),  21  A.R.  624, 
(1895),  24  S.C.R.  708  ; Asbestos  and  Ashestic  Go.  v.  Durand 
(1900),  30  S.C.R.  285;  Fenna  v.  CTure,  [1895]  IsQ.  B.  199. 
But  the  statements  of  the  deceased  should  have  been  admitted, 
and  they  are  of  course  absolutely  conclusive  of  the  case.  They 
were  in  effect  contemporaneous ; the  continuity  of  the  whole 
occurrence  and  the  statements  is  undoubted.  It  is  proved  that 
there  could  at  most  have  been  only  a minute  or  two  between 
the  time  of  the  happening  of  the  accident  and  the  time  of 
Hapgood’s  passing.  There  is  really  no  doubt  as  to  the  identity 
of  the  deceased  with  the  person  seen  by  Hapgood  lying  beside 
the  stone.  The  position  in  which  the  deceased  was  found 
invites  his  question  as  to  her  condition  and  her  answers  are  at 
once  given.  Undoubtedly  at  this  time  and  on  the  somewhat 
later  occasion  when  she  reached  the  home  of  her  friends  she 
was  suffering  great  pain,  and  this  fact  is  sufficient  to  justify  the 
admission  of  the  evidence,  for  there  had  been  no  opportunity 
of  deliberately  thinking  over  the  situation  and  manufacturing 
a story.  In  Armstrong  v.  Ganada  Atlantic  R.W.  Go.  (1901), 
2 O.L.R.  219,  (1902),  4 O.L.R.  560,  at  least  four  or  five  minutes 
had  elapsed  between  the  time  of  the  accident  and  the  time  of 
the  making  of  the  statements,  and  yet  these  statements  were 
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admitted^  though  the  case  went  off  in  appeal  on  another  point. 
An  absolute  rule  as  to  time  cannot  be  laid  down,  but  the  test  is 
whether  the  statements  are  made  while  still  under  the  stress 
and  excitement  of  the  accident  in  question,  and  applying  that 
test  the  statements  in  question  here  clearly  are  admissible.  See 
Taylor  on  Evidence,  9th  ed.,  secs.  583,  588  ; Wharton  on 
Evidence,  3rd  ed.,  sec.  259 ; Thayer’s  Gases  on  Evidence,  pp. 
629  to  655  ; Insurance  Company  v.  Mosley  (1869),  8 Wall. 
397;  Vicksburg  Railroad  v.  O'Brien  (1886),  119  U.S  99; 
Raivson  v.  Haigh  (1824),  2 Bing.  99,  at  p.  104. 

[Falconbridge,  C.J.,  referred  to  Regina  v.  McMahon 
(1889).  18  O.R.  502.] 

F.  W.  Hill,  for  the  respondents  the  town  of  Niagara  Falls. 
The  statements  of  the  deceased  were  properly  excluded.  The 
time  of  the  accident  was  not  fixed,  and  as  far  as  the  statements 
to  Hapgood  are  concerned,  the  identity  of  the  deceased  was  not 
proved.  Excluding  the  statements  there  is  no  evidence  what- 
ever that  the  deceased  fell  upon  the  stone  or  even  that  she  fell 
at  all.  Statements  of  this  kind  can  be  admitted  only  in  corro- 
boration or  explanation  when  the  main  facts  have  been 
otherwise  proved,  and  it  is  arguing  in  a circle  to  say  that  the 
accident  happened  because  the  deceased  said  so,  and  then  to 
admit  the  deceased’s  statements  because  they  tend  to  shew  how 
the  accident  happened:  see  Phipson  on  Evidence,  3rd  ed.,p.  50. 
Apart  from  the  statements  of  the  deceased  there  is  nothing 
upon  which  to  found  a judgment  against  the  defendants.  The 
stone  in  question  was  not  a dangerous  obstruction,  and  was  not 
in  the  travelled  part  of  the  highway.  It  is  true  it  was  in  a 
part  of  the  highway  sometimes  used  by  foot  passengers,  but 
the  deceased  knew  the  locality  well,  and  must  have  known  of 
the  existence  of  the  obstruction,  and  assuming  that  she  fell 
upon  the  stone  that  fall  should  be  held  to  be  the  result  of  her 
own  negligence:  Hutton  v.  Town  of  Windsor  (1874),  34 
U.C.R.  487,  at  p.  495  ; Bleakley  v.  Town  of  Prescott  (1886),  12 
A.R.  637  ; Boyle  v.  Town  of  Dundas  (1875),  25  C.P.  420, 
(1876),  27  C.P.  129.  Sangster  v.  Eaton,  and  Fenna  v.  Clare, 
are  cases  of  injuries  to  children,  and  the  principle  applicable  in 
such  cases  is  different.  This  case  is  not  distinguishable  from 
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C!-  Wahelin  v.  London  and  South  Western  R.W.  Go.  (1886),  12 
App.  Cas.  41. 

Garner  F.  W.  Griffiths,  for  the  respondents  the  town  of  Stamford, 

Township  of  adopted  the  same  line  of  argument. 

Stamford,  Hasten,  in  reply. 

December  28.  Street,  J.  (after  stating  the  facts) : — In  the 
case  of  Regina  v.  McMahon,  18  O.R.  502,  decided  by  the 
Queen’s  Bench  Division,  the  question  of  the  admissibility  of 
the  statements  of  a deceased  person  as  part  of  the  res  gestce  was 
fully  discussed.  The  effect  of  that  decision,  as  I understand  it, 
is  to  exclude  everything  offered  in  evidence  as  part  of  the  res 
gestce  which  is  found  to  be  a mere  narrative  of  the  event  in 
question  after  it  has  happened.  All  the  statements  of  the 
deceased  offered  in  evidence  here,  and  received  subject  to  objec- 
tion, but  subsequently  excluded  by  the  trial  Judge  from  his 
consideration,  plainly  consist  of  narrative.  Even  that  made  to 
Mr.  Hapgood,  who  found  her  lying  upon  the  stone,  was  an 
answer  to  his  question  as  to  what  had  happened,  and  it  was  not 
made  until  the  injury  had  happened  and  until  she  had  time  to 
consider  it.  This  statement  is  easily  distinguishable  from  those 
involuntary  and  contemporaneous  exclamations  and  statements 
made  without  time  for  reffection,  which  are  the  only  class  of 
statements  properly  admissible  as  part  of  the  res  gestce.  I 
therefore  agree  with  my  brother  MacMahon  in  his  view  that 
these  statements  were  not  properly  admitted,  and  that  they 
should  not  be  considered  in  coming  to  a conclusion  as  to  the 
plaintiffs’  rights. 

Excluding  them,  however,  I am  of  opinion  that  there 
remains  a body  of  evidence  upon  which  we  may  properly  find 
in  favour  of  the  plaintiffs.  We  have  in  the  first  place  uncon- 
tradicted evidence  of  the  existence  of  a dangerous  nuisance 
upon  the  footpath  for  which  the  defendants  are  responsible. 
Then  it  is  shewn  that  the  deceased  left  Mr.  Biggar’s  house  in 
good  health  on  the  evening  in  question  and  was  at  Mr.  Garner’s 
house  a few  minutes  later  suffering  great  pain.  On  the  same 
evening,  at  an  hour  which  must  have  been  very  close  to  that  at 
which  the  deceased  would  pass  the  stone,  a young  woman, 
answering  the  description  of  the  deceased,  is  found  b}^  Mr.  Hap- 
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good  lying  across  the  stone  in  question  suffering  great  pain. 
The  doctor  who  attended  the  deceased  the  same  night  found  her 
suffering  from  injuries  which  might  have  been  caused  by  a fall 
upon  the  stone  in  question,  and  the  injuries  she  had  received 
caused  her  death.  I think  there  was  here  evidence  which 
could  not  have  been  withdrawn  from  a jury  in  support  of  the 
plaintiffs’  case,  and  upon  which,  in  my  opinion,  we  should  find 
for  the  plaintiffs:  Fenna  v.  Clare,  [1895]  1 Q.B.  199. 

The  judgment  entered  for  the  defendants  should  therefore, 
in  my  opinion,  be  set  aside,  and  there  should  be  judgment  for 
the  plaintiffs  for  $1,000,  divided  as  the  learned  trial  Judge 
suggested,  that  is  to  say,  $700  to  the  male  plaintiff  and  $300  to 
the  female  plaintiff,  and  the  costs  of  the  action  and  of  this 
motion. 

The  defendants  are  made  jointly  liable  by  sec.  610  of 
the  Municipal  Act  and  no  evidence  was  given  at  the  trial  upon 
which  a division  of  their  liability  could  be  based,  nor  was  any 
such  division  suggested. 

Falconbridge,  C.J.  : — I agree. 

Britton,  J.  : — Without  expressing  any  opinion  as  to  the 
admissibility  of  the  statements  made  by  the  deceased  to  Hap- 
good  on  the  night  of  the  accident,  assuming  that  the  deceased 
was  the  person  whom  Hapgood  saw  lying  upon  the  stone  in  the 
highway,  I agree  entirely  with  my  brother  Street  upon  the 
other  branch  of  the  case.  There  remains  evidence  upon  which 
a Judge  could  properly  find  in  favour  of  the  plaintiffs.  The 
evidence,  apart  from  anything  the  deceased  said,  is  quite  suffi- 
cient to  warrant  the  inference  that  the  person  lying  upon  the 
stone  as  seen  and  described  by  Hapgood,  was  the  deceased 
Mabel  Garner,  and  that  while  using  the  highway  in  a proper 
manner  she  received  an  injury  by  falling  against  or  upon  that 
stone,  which  injury  resulted  in  her  death. 

The  learned  trial  Judge  found  that  the  highway  was  in  a 
defective  condition  by  reason  of  the  stone  being  there,  so  upon 
the  whole  case  the  plaintiffs  are  entitled  to  recover. 
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[DIVISIONAL  COURT.] 
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Ruttan  V.  Burk. 

Assessment  and  Taxes — Omission  to  Furnish  List  of  Lands  to  he  sold — Limitation 
Sections — Assessment  Act,  R.S.O.  1897,  ch.  224,  secs.  208-209 — Port  Arthur 
Special  Act,  63  Viet.  ch.  86  ( O.J — Conveyance  hy  Owner  after  Sale — 32 
Hen.  VIII.  ch.  9 — Penal  Statute — Repeal  of  Statute  after  Action  Brought. 


The  omission  of  the  treasurer  of  the  municipality  to  furnish  to  the  clerk  a list 
of  lands  liable  to  be  sold  for  taxes  is  a fatal  objection  to  the  validity  of  a sale 
for  taxes,  and  neither  the  limitation  sections  of  the  Assessment  Act,  nor  the 
provisions  of  the  special  Act  relating  to  sales  for  taxes  in  Port  Arthur,  63 
Viet.  ch.  86  (O. ),  are  a protection  to  the  tax  purchaser. 

The  owners  of  land  sold  for  taxes  conveyed  it  after  the  tax  sale  to  the  plaintift 
who  then  brought  an  action  against  the  tax  purchaser,  who  was  in  actual  pos- 
session at  the  time  of  the  conveyance  to  the  plaintiff,  to  set  aside  the  sale. 
The  statute  32  Hen.  VIII.  ch.  9,  was  in  force  when  the  conveyance  was  made, 
and  when  the  action  was  brought,  but  was  repealed  before  the  trial  of  the 
action  : — 

Held,  that  the  prohibition  of  the  statute  applied,  and  that  the  action  could  not 
be  maintained. 

Judgment  of  Ferguson,  J.,  affirmed. 


Appeal  by  the  plaintiff  from  the  judgment  at  the  trial. 

The  action  was  brought  for  a declaration  that  the  plaintiff 
was  the  owner  in  fee  of  certain  land  situate  at  Port  Arthur, 
and  for  the  recovery  of  possession.  The  defendant  claimed  title 
under  a sale  for  taxes  to  him,  by  the  town  of  Port  Arthur,  on 
the  18th  of  November,  1895. 

The  action  was  tried  at  Port  Arthur  on  the  7th  and  8th  of 
of  July,  1902,  before  Ferguson  J.,  who,  on  the  23rd  of  August, 
1902,  dismissed  it  with  costs. 

It  appeared,  from  admissions  and  evidence  at  the  trial,  that 
W.  G.  Johnston  and  Michael  Sullivan  became,  on  the  29th  of 
October,  1889,  the  owners  in  fee  of  the  land  in  question.  On 
the  7th  of  February,  1893,  Sullivan  made  to  one  Fisher  an 
assignment  of  all  his  property  for  the  benefit  of  his  creditors, 
and  on  the  1st  of  April,  1901,  Johnston  and  Sullivan  conveyed 
the  land  in  question  to  the  plaintiff,  who,  on  the  following  day, 
brought  the  present  action.  There  had  been  no  reconveyance 
by  Fisher,  or  by  Sullivan’s  creditors,  and  there  was  no  evidence 
as  to  the  proceedings  taken  under  the  assignment  for  the  benefit 
of  creditors,  or  as  to  the  terms  upon  which  the  plaintiff  took. 
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The  appeal  was  argued  before  a Divisional  Court,  [Falcon- 
bridge,  C.J.,K.B.,  Street,  and  Britton,  JJ.],  on  the  15th  and 
16th  of  December,  1903. 

Clute,  K.C.,  for  the  appellant.  There  are  several  fatal  ob- 
jections to  the  validity  of  the  tax  sale.  The  procedure  directed 
by  sec.  140  and  the  following  secs,  of  55  Viet.  ch.  48  (0.), 
has  not  been  observed.  The  list  of  lands  liable  to  be  sold  for 
taxes  was  not  furnished  by  the  treasurer  to  the  clerk,  and,  con- 
sequently, all  the  subsequent  steps  imposed  for  the  protection 
of  the  owners  of  land  about  to  be  sold  have  been  disregarded. 
This  being  so,  the  sale  is  void,  and  neither  the  curative  sections 
of  the  Assessment  Act,  nor  the  special  provisions  of  the  Act 
respecting  tax  sales  in  the  town  of  Port  Arthur,  63  Viet.  ch.  86 
(0.),  prevent  recovery  by  the  plaintiff;  Love  v.  Webster  (1895), 
26  O.R.  453  ; Town  of  Trenton  v.  Dyer  (1893),  21  A.R.  379, 
(1895),  24  S.e.R.  474;  Kennan  v.  Turner  (1903),  5 O.L.R. 
560  ; Boland  v.  City  of  Toronto  (1900),  32  O.R.  358  ; Wild- 
man  V.  Tait  (1900),  32  O.R.  274,  (1901),  2 O.L.R.  307  ; Hislop 
V.  Joss  (1901),  3 O.L.R.  281  ; Haisley  v.  Somers  (1887),  13 
O.R.  600;  Deverill  v.  Coe  (1886),  11  O.R.  222;  Donovan  v. 
Hogan  (1888),  15  A.R.  432  ; Dalzielv.  Mallory  (1888),  17  O.R. 
80  ; Goldie  v.  Johns  (1889),  16  A.R.  129. 

[The  learned  counsel  then  dealt  with  a number  of  other  ob- 
jections to  the  validity  of  the  tax  sale  which  it  is  unnecessary 
to  set  out.] 

It  has  been  objected,  on  behalf  of  the  defendant,  that  the 
plaintiff  cannot  maintain  this  action  in  view  of  the  provisions 
of  32  Hen.  VIII.  ch.  9,  but  that  statute  does  not  apply.  There 
was  no  one  in  occupation  of  the  land  and  it  is  only  when 
there  is  some  one  in  actual  occupation  that  the  Act  applies. 
Legal  possession  is  not  enough  : Regina  v.  St  Pancras  Assess- 
mentCommittee  (1871),  2 Q.B.D.  581;  Robinson  v.  Briggs(1870), 
L.R.  6 Exch.  1.  The  objection  was  not  pleaded  and  cannot  be 
relied  on  now.  By  2 Edw.  VII.  ch.  1 (O.),  the  statute  32  Hen. 
VIII.  ch.  9,  was  repealed.  This  was  after  the.  writ  in  this 
action  had  been  issued,  but  before  the  trial  of  the  action,  and 
vs^here  a penal  statute  is  repealed  before  judgment  the  defend- 
ant is  relieved:  Jones  v.  Ketchum  (1853),  11  U.C.R.  52  ; Re- 
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gina  v.  Inhabitants  of  Mavjgan  (1838),  8 A.  & E.  496  ; Maggs 
V.  Hunt  (1827),  4 Bing.  212;  and  see  the  Interpretation  Act, 
R.S.O.  1897,  ch.  1,  sec.  8,  sub-secs.  50  and  51. 

Anglin,  K.C.,  for  the  respondent,  [The  learned  counsel 
dealt  with  the  objections  to  the  validity  of  the  sale,  contending 
that  most  of  these  objections  were  not  well  founded  in  fact, 
and  then  continued :]  Assuming,  however,  that  these  objections 
are  well  founded,  they  are  not  sufficient  to  invalidate  this  sale. 
They  are,  at  most,  technical  objections  to  the  procedure  in  carry- 
ing out  the  sale,  and  to  objections  of  this  sort  the  curative  sec- 
tions of  the  Assessment  Act  and  the  provisions  of  the  special  Act 
are  an  answer.  In  the  imposition  of  the  tax  all  necessary  re- 
quirements must  be  strictly  observed,  but  when  the  tax  has 
been  validly  imposed  non-observance  of  the  subsequent  pro- 
ceedings, which  are  merely  steps  taken  to  realize  the  tax,  is  not 
necessarily  fatal.  If  there  has  been  a valid  assessment — a 
valid  imposition  of  a tax — the  curative  sections  apply.  Con- 
fusion has  arisen  between  actions  attacking  distress  proceedings 
and  actions  attacking  sales.  In  actions  of  the  first  kind  abso- 
lute compliance  with  the  statutory  provisions  is  necessary  ; 
Stewart  v.  Taggart  (1874),  22  C.P.  284;  Bank  of  Toronto  v. 
Fanning  (1871),  18  Gr.  391.  Such  cases  as  Town  of  Trenton 
V.  Dyer,  and  Love  v.  Webster,  purport  to  follow  McKay  v.  Crys- 
ler  (1879),  3 S.C.R.  436,  but  are  misleading  in  the  broadness  of 
the  views  expressed.  If  there  has  been  no  valid  assessment 
there  is  no  valid  tax,  and  it  is  then  and  then  only  that  the 
curative  sections  do  not  apply.  In  McKay  v.  Crysler  there 
were  defects  of  both  kinds,  and  the  case  really  turned  on  the 
fact  that  there  had  not  been  a valid  assessment,  but  in  the  sub- 
sequent cases,  purporting  to  follow  it,  the  non-application  of  the 
curative  sections  has  been  wrongly  treated  as  having  been 
based  upon  the  fact  that  formal  defects  in  the  sale  proceedings 
existed,  and  the  importance  of  the  fact  that  there  had  not  been 
a valid  assessment  has  been  lost  sight  of.  The  true  view  is 
taken  in  Smith  v.  Midland  R.W.  Co.  (1883),  4 O.R.  494.  See 
also  O'Brien  v.  Cogswell  (1890),  17  S.C.R.  420 ; Whelan  v. 
Ryan  (1891),  20  S.C.R.  65.  But  whether  the  sale  is  valid  or 
not  its  validity  cannot  be  attacked  by  the  plaintiff.  The  statute 
32  Hen.  VIII.  ch.  9,  as  revived  by  55  Viet.  ch.  48,  sec.  1 91 
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(O.),  is  a bar.  It  is  true  that  this  statute  is  not  pleaded,  but  it 
was  not  necessary  to  plead  it,  and  the  question  was  argued  at 
the  trial  without  objection  on  the  part  of  the  plaintiff.  The 
repeal  of  that  Act  does  not  affect  this  case.  If  the  offence  has 
been  committed  before  the  repeal  of  a penal  Act  the  provisions 
of  the  Act  still  apply  : Maxwell  on  Statutes,  3rd  ed.,  pp.  588, 
589;  Batt  v.  Mattinson  (1900),  82  L.T.N.S.  800;  Gwynne  v. 
Drewitt,  [1894]  2 Ch.  616  ; Traill  y.  McAllister  2b  L.R. 

Ir.  524.  Section  I9I  applies  therefore,  and  this  objection  is 
fatal  to  the  plaintiff’s  right:  Hyatt  v.  Mills  (1892),  19  A.R. 
329.  It  has  been  alleged  that  the  plaintiff  is  merely  a trustee 
for  his  grantors,  and  therefore  is  entitled  to  sue,  but  no  trust 
has  been  proved,  and  even  if  it  had  been  proved,  the  objection 
would  still  hold  good.  The  effect  of  Sullivan’s  assignment  for 
the  benefit  of  creditors  is  also  important.  He  had  no  interest 
to  convey  to  the  plaintiff. 

Clute,  in  reply.  Sullivan  had  a right  to  a reconveyance 
from  the  assignee  for  the  benefit  of  creditors,  and  this  gave 
him  a sufficient  interest  to  take  measures  to  protect  the  pro- 
perty: Gragg  v.  Taylor  (1867),  L.R.  2 Exch.  I3I  ; McNah  v. 
Beer  (1882),  32  C.P.  545  ; Rennie  v.  Block  (1896),  26  S.C.R. 
356,  at  pp.  370,  371.  And  after  the  assignment  had  been  made 
a pre-existing  mortgage  was  discharged  and  that  would  have 
the  effect  of  revesting  the  land  in  the  mortgagors.  At  any  rate 
the  defendant  cannot  object  to  the  plaintiff’s  status  in  this 
respect.  The  tax  sale  has  been  based  on  the  ownership  of  Sul- 
livan, and  the  defendant,  attempting  to  take  the  benefit  of  that 
tax  sale,  cannot  at  the  same  time  say  that  the  person  whose 
interest  has  been  ostensibly  sold  to  him  had  no  interest. 

Street,  J.  : — [It  is  the  land  and  not  the  interest  of  any 
person  in  it  that  has  been  sold.] 

The  distinction  which  it  is  attempted  to  make  as  to  the 
validity  of  tax  sales  is  not  well  founded.  It  is  quite  clear  that 
all  the  requirements  of  the  Act  must  be  strictly  observed,  not 
merely  the  requirements  in  connection  with  the  imposition  of 
the  tax,  but  also  the  steps  in  connection  with  the  carrying  out 
of  the  tax  sale. 
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February  1.  The  judgment  of  the  Court  was  delivered  by 
Street,  J.: — The  defendant  claims  title  under  an  alleged  sale 
to  him  by  the  treasurer  of  Port  Arthur,  on  the  18th  of  Nov- 
ember, 1895,  for  arrears  of  taxes  alleged  to  be  due  for  the 
years  1892,  1893,  and  1894,  and  a conveyance  made  to  him  by 
the  mayor  and  treasurer,  on  the  18th  of  May,  1897,  in  pursu- 
ance of  such  sale.  The  plaintiff  attacks  the  validity  of  this 
sale  on  various  grounds,  which  are  set  out  in  the  statement  of 
claim,  and  in  the  notice  of  motion  upon  the  present  appeal.  It 
is  only  necessary,  I think,  that  I should  refer  to  one  of  these 
objections.  It  is  required  by  sec.  140  of  55  Viet.  ch.  48 
(O.),  that  the  treasurer  of  every  city  and  town  shall,  on  or  be- 
fore the  1st  of  February  in  every  year,  furnish  to  the  clerk  of 
his  municipality  a list  of  all  the  lands  in  his  municipality  in 
respect  of  which  any  taxes  have  been  in  arrear  for  the  three 
years  next  preceding  the  1st  of  January  in  any  year,  headed 
“ List  of  lands  liable  to  be  sold  for  taxes  in  the  year  18 
By  sec.  141  this  list  is  to  be  kept  by  the  clerk,  in  his  office,  sub- 
ject to  inspection,  and  he  is  to  give  the  assessor  for  the  year  a 
copy  of  it ; the  assessor  is  required  to  examine  each  lot  on  this 
list  to  ascertain  if  it  is  occupied,  and  to  notify  the  occupant,  if 
any,  and  the  owner,  if  known,  that  it  is  liable  to  be  sold  for 
taxes,  and  to  enter  upon  it  whether  it  be  occupied  or  not,  and 
that  he  has  notified  the  parties  if  such  be  the  case  ; and  by 
sec.  142  to  return  it  to  the  clerk  with  an  affidavit  that  he 
has  performed  these  duties ; the  clerk  is  then,  under  sec. 
143,  to  notify  the  treasurer  of  any  lots  which  appear  to  be  oc- 
cupied, and  shall  add  the  arrears  of  taxes  to  the  taxes  for  the 
current  year  upon  the  collector’s  roll,  and  the  collector  is,  by 
sec.  144,  to  endeavour  to  collect  the  whole,  by  distress,  if 
necessary,  and  to  state  in  the  return  to  his  roll  the  result. 
Then,  by  secs.  145  and  146,  the  treasurer  of  the  municipality 
is  to  report  to  the  county  treasurer  whether  such  arrears  of 
taxes  have  been  paid  or  not,  and  if  not,  then  the  treasurer  is  to 
proceed  to  sell  the  lots.  By  sec.  163  the  treasurer  is  expressly 
forbidden  to  sell  any  lands  which  have  not  been  included  in 
the  list  required  by  sec.  141  to  be  furnished  to  him  by  the 
clerk. 
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These  sections  are  all  made  applicable  to  the  District  of 
Thunder  Bay  by  R.S.O.  1887,  ch.  185,  sec.  33,  now  R.S.O.  1897, 
ch.  225,  sec.  53.  It  is  admitted  that  the  list  required  by  sec. 
141  was  not  at  any  time  furnished  by  the  treasurer  to  the  clerk, 
and  it  follows,  of  course,  that  none  of  the  steps  required  by 
secs.  142  to  146  were  taken,  and  that  the  sale  of  the  land  in 
question,  for  the  alleged  arrears,  was  made  in  contravention  of 
the  express  prohibition  found  in  sec.  163.  The  defendant 
relies  upon  the  provisions  of  sec.  4 of  63  Viet.  ch.  86  (0.), 
entitled  ‘‘  an  Act  respecting  the  Town  of  Port  Arthur,”  which 
provides  that  “ All  assessment  rolls  of  the  said  town  heretofore 
finally  passed  and  all  sales  of  land  in  the  said  town  for  arrears 
of  taxes  had  before  the  14th  of  January,  1899  . . . are  here- 
by confirmed  and  validated.” 

It  was  held,  however,  by  the  Queen’s  Bench  Divisional  Court 
in  Deverill  v.  Coe,  11  O.R.  222,  that  a defect  similar  to  that  in 
the  present  case  was  fatal,  notwithstanding  an  Act  very  similar 
in  its  provisions  to  the  above.  The  reason  given  by  the  late 
Chief  Justice  Armour,  at  p.  241,  is  that  unless  the  provisions 
of  sec.  141,  and  the  following  secs,  of  the  Assessment  Act, 
above  referred  to,  have  been  complied  with,  it  cannot  be  con- 
sidered that  the  taxes  for  which  the  land  has  been  sold  are  in 
arrear  so  as  to  justify,  or  support,  a sale.  See  also  McKay  v. 
Ferguson  (1879),  26  Gr.  236  ; Whelan  v.  Ryan,  20  S.C.R.  65  ; 
City  of  Toronto  v.  Caston  (1900),  30  S.C.R.  390  ; Haisley  v. 
Somers,  13  O.R.  600  ; Dalziel  v.  Mallory,  17  O.R.  80  ; Donovan 
V.  Hogan,  15  A.R.  432. 

In  my  opinion,  therefore,  we  should  hold  that  the  tax  title 
of  the  defendant  is  defective,  and  has  not  been  validated  by  the 
provisions  of  the  Special  Act,  63  Viet.  ch.  86,  sec.  4 (O.),  nor 
for  the  same  reasons  by  secs.  208  and  209  of  the  Assessment 
Act,  R.S.O.  1897,  ch.  224. 

The  defendant  objects  to  the  title  of  the  plaintiff,  that  the 
conveyance  from  Johnson  and  Sullivan  to  him  is  contrary  to 
the  provisions  of  32  Hen.  VIII.  ch.  9,  against  the  sale  of  pre- 
tenced  titles,  which  was  revived  by  R.S.O.  1887,  ch.  193,  sec.  191. 

There  is  evidence  which  is  uncontradicted  that  the  defendant 
was  in  actual  possession  of  the  land  in  question  at  the  time  of 
the  conveyance  from  Johnson  and  Sullivan  to  the  plaintiff  on 
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the  1st  of  April,  1901,  and,  therefore,  the  conveyance  was  of  no 
effect  at  the  time  it  was  made,  because  at  that  time  the  same 
prohibition  existed  against  the  conveyance  of  the  title  to  land  of 
which  a purchaser  at  tax  sale  was  in  actual  adverse  possession. 
See  R.S.O.  1897,  ch.  224,  sec.  211. 

It  is  true  that  the  statute  upon  which  the  defendant  relies 
was  not  pleaded,  but  there  is  no  reason  to  suppose  that  the 
plaintiff  was  taken  by  surprise  to  his  disadvantage : it  is 
not  in  any  way  shewn  on  affidavit  or  otherwise  that  the  defend- 
ant had  not  actual  possession  of  the  land  in  question  at  the 
time  of  the  sale  ; and  the  record  would,  therefore  be  amended, 
if  necessary,  by  setting  up  the  statute.  The  plaintiff  relies 
upon  the  fact  that  32  Hen.  VIII.  ch.  9,  and  R.S.O.  1897,  ch.  224, 
sec.  211,  were  both  repealed  by  2 Edw.  VII.  ch.  1,  sec.  2,  en- 
titled an  Act  to  provide  for  the  Revision  of  the  Statute  Law,’' 
which  came  into  force  on  the  13th  of  March,  1902. 

The  effect  of  this  repeal,  however,  cannot  relate  back  so  as 
to  make  valid  a transfer  of  a title  which  was  prohibited  by  the 
Acts  in  force  at  the  time  of  the  transfer.  The  plaintiff’s  con- 
tention upon  this  point  is  not  helped  by  the  sections  of  the  In- 
terpretation Act  to  which  he  has  referred,  R.S.O.  1897,  ch.  1, 
sec.  8,  sub-secs.  50  and  51.  The  effect  of  the  repeal  of  a statute 
under  such  circumstances  is  laid  down  in  Jaques  v.  Withy  (1788), 
1 H.  Bl.  65  ; and  Hitchcock  v.  Way  (1837),  6 A.  & E.  943. 

Then  it  is  said  that  the  plaintiff  only  took  the  conveyance 
from  Johnson  and  Sullivan  to  hold  as  a trustee  for  them,  and 
that  the  prohibition  in  32  Hen.  VIII.  ch.  9,  and  R.S.O.  1897,  ch. 
224,  sec.  211,  does  not  apply  because  he  is  bringing  this  action 
as  a trustee  for  them.  The  statutory  prohibition  contained  in 
these  statutes  against  the  conveyance  of  land  of  which  another 
person  is  in  adverse  possession  is  wide  enough  to  cover  all  convey- 
ances  of  land,  whether  in  trust  for  the  grantors  or  otherwise,  and 
as  the  plaintiff  has  no  title  to  maintain  this  action,  excepting 
under  the  conveyance  to  him  from  Johnson  and  Sullivan,  I am 
of  opinion  that  he  cannot  maintain  it.  It  appears  to  me,  indeed, 
that  the  re-enactment  of  the  Act  of  Hen.  VIII.  by  R.S.O.  1897, 
ch.  224,  sec.  211,  was  probably  aimed  at  such  actions  as  the 
present,  when  persons  having  a claim  to  land,  of  which  another 
is  in  adverse  possession,  and  not  desiring  to  bring  an  action  in 


VII.] 


ONTARIO  LAW  REPORTS. 


63 


their  own  names,  attempt  to  transfer  the  right  to  bring  it  to 
another  person  for  their  benefit,  so  as  to  avoid,  perhaps,  the  lia- 
bility to  pay  costs  in  the  event  of  failure. 

The  plaintiff’s  right  to  recover,  apart  from  this  question, 
would  have  been  cut  down  to  an  undivided  half  of  the  land  in 
any  event  because  Sullivan’s  interest  had  passed  to  the  assignee 
for  the  benefit  of  his  creditors,  under  the  assignment  made  by 
him  on  the  7th  of  February,  1893.  It  appeared  that  his  creditors 
had  never  been  paid,  and  his  estate  had  never  been  revested  in 
him.  The  suggestion  that  the  effect  of  a discharge,  after  the 
assignment  for  creditors,  of  a mortgage  then  existing  upon  the 
property  was  to  revest  the  title  in  the  assignor  cannot  be  sup- 
ported for  a moment. 

In  my  opinion  the  appeal  should  be  dismissed  with  costs. 
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[TEETZEL,  J.] 

Re  Arbitration 
Between 

The  Corporation  of  the  Township  of  Waterloo 

AND 

The  Corporation  of  the  Town  of  Berlin. 


Municipal  Corporations — Arbitration  and  award — Extension  of  sewers  into 

adjoining  municipality — Acquisition  of  necessary  land — Terms  and  Con- 
ditions— U ncertainty. 

Where  a municipality  is  desirous  of  extending  its  sewers  into  an  adjoining 
municipality,  the  acquisition  of  lands  therein  is  not  a condition  precedent  to 
an  arbitration  under  sec.  555  of  the  Consolidated  Municipal  Act,  3 Edw. 
VII.  ch.  19  ; but  the  arbitration  or  an  agreement  between  the  munici- 
palities as  to  terms  and  conditions  is  a condition  precedent  to  the  dominant 
municipality  exercising  the  power  of  expropriation  of  private  property  in 
the  servient  municipality. 

An  award  in  which  no  specific  lands  are  mentioned  which  may  be  taken  by 
the  dominant  municipality  with  which  the  necessary  connection  with  its 
sewage  system  may  be  made  is  void  for  uncertainty  ; 

And  an  award  is  bad  which  does  not  determine,  pursuant  to  the  Act,  the  terms 
and  conditions  upon  which  a proposed  extension  is  to  be  made  as  between 
the  municipalities. 

This  was  a motion  on  behalf  of  the  township  of  Waterloo 
to  set  aside  an  award  of  arbitrators  appointed  to  determine 
under  sec.  555  of  the  Consolidated  Municipal  Act  1903  (3  Edw. 
VII.  ch.  19),  the  terms  and  conditions  upon  which  the  extension 
of  sewers  of  the  town  of  Berlin  into  the  township  of  Waterloo 
should  be  made  and  whether  such  extension  should  be  per- 
mitted. 

The  motion  was  argued  in  Court  on  the  7 th  of  January, 
1904,  before  Teetzel,  J.,  in  whose  judgment  the  objections  to 
the  award  are  stated. 

E.  E.  A.  DuVernet,  for  the  township. 

E.  P.  Clement,  K.C.,  for  the  town. 

January  29.  Teetzel,  J.  ; — The  award  of  the  arbitrators 
is  in  substance  as  follows : ‘‘  That  the  said  town  of  Berlin  may 
enter  upon,  take  and  use  any  land  in  the  adjacent  or  contiguous 
municipality  of  the  said  township  of  Waterloo  in  any  way 
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necessary  or  convenient  for  the  purpose  of  providing  an  outlet 
for  the  main  outfall  sewer  of  Berlin  and  for  extending  the 
main  outfall  sewer  of  Berlin  into  or  through  the  township 
of  Waterloo,  and  for  the  purpose  of  establishing  works  or 
basins  for  the  interception  or  purification  for  sewer  in  said  town- 
ship, and  for  making  all  necessary  connections  therewith,  but 
subject  always  to  the  compensation  to  persons  who  may  suffer 
injury  therefrom.”  The  only  provision  in  addition  to  the 
above  is  for  costs. 

The  appellants  object  to  the  award  on  the  following  grounds  : 
(1)  That  the  arbitrators  had  no  jurisdiction  to  enter  on  the 
arbitration  under  said  sections  of  the  Municipal  Act  until  a 
by-law  had  been  passed  by  the  respondent’s  council  and  the 
necessary  lands  had  been  purchased  in  the  contiguous  munici- 
pality upon  which  the  basins  could  be  established  and  the 
necessary  connections  made  with  the  respondent’s  sewers ; (2) 
that  the  said  award  is  void  for  lack  of  certainty  and  finality  in 
that  no  specific  lands  are  mentioned  therein  which  may  be 
taken  by  the  respondents  with  which  the  necessary  connections 
with  the  respondents’  sewage  system  may  be  made  under  the 
above  section  of  the  Municipal  Act ; (3)  that  the  said  award  is 
void  and  defective  inasmuch  as  it  does  not  state  upon  what 
terms  and  conditions,  if  any,  the  respondents  may  acquire  lands 
in  the  appellants’  municipality. 

I do  not  think  the  first  objection  should  prevail.  It  does 
not  appear  to  me,  after  a careful  reading  of  secs.  554  and  555, 
that  the  acquisition  of  lands  in  the  adjoining  municipality  is  a 
condition  precedent  to  the  arbitration ; but  I think,  on  the 
other  hand,  that  the  arbitration  or  an  agreement  between  the 
municipalities  as  to  terms  and  conditions,  etc.,  is  a condition 
precedent  to  the  dominant  municipality  exercising  the  power  of 
expropriation  of  private  property  in  the  servient  municipality. 
See  Township  of  Barton  v.  City  of  Hamilton  (1890),  17  A.R. 
346. 

I think  the  second  objection  is  fatal  to  the  award. 

It  appears  to  me  that  the  authority  of  the  arbitrators  under 
sec.  555,  to  pass  upon  the  extension  of  a sewer  into  the  territory 
of  another  municipality,  and  also  the  terms  and  conditions  of 
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such  extension,  is  predicated  upon  the  idea  that  certain  specific 
territory  or  course  of  the  extension  is  contemplated,  and  that  it 
never  could  have  been  intended  to  authorize  the  arbitrators  to 
make  such  a general  and  sweeping  award. 

I think  upon  this  ground  the  award  is  void  for  uncertainty. 
I think  the  arbitrators  may  define  the  territory  or  the  course 
or  location  of  the  extension  into  that  territory,  although  the 
town  may  not  yet  have  acquired  the  same. 

The  third  objection  also  seems  to  me  to  be  fatal  to  the 
award.  Under  said  sub-sec.  2,  sec.  555,  the  arbitrators  are 
authorized  to  determine  the  terms  and  conditions  upon  which 
the  extension  is  to  be  made. 

This  surely  means  something  more  than  the  mere  provision 
for  compensation  to  persons  who  may  suffer  injury  therefrom 
as  stated  in  the  award. 

That  provision  in  the  award  is  already  provided  for  by  sec. 
554,  and  it  was  entirely  unnecessary  for  the  arbitrators  to  make 
any  direction  as  to  the  same. 

I think  the  arbitrators  have  entirely  ignored  the  provisions 
of  the  Act  in  not  determining  the  terms  and  conditions  upon 
which  the  proposed  extension  is  to  be  made  as  between  the 
municipalities. 

The  terms  and  conditions  contemplated  were  terms  and  con- 
ditions as  between  the  municipalities,  and  not  merely  as  between 
private  individuals  and  the  dominant  municipality. 

The  arbitrators  in  my  opinion  have  failed  to  decide  on  all 
the  matters  referred  to  them  for  determination,  and  for  that 
reason  alone  the  award  would  be  bad. 

See  Samuel  v.  Cooper  (1835),  2 A.  & E.  752 ; Re  Tribe  and 
Upperton  (1835),  3 A.  & E.  295  ; Lawrence  v.  Hodgson  (1826), 
1 Y.  & J.  16  ; Stonehewer  v.  Famar  (1845),  6 Q.B.  730;  and 
Kilburn  v.  Kilburn  (1845),  13  M.  & W.  671. 

The  motion  will  therefore  be  allowed,  with  costs,  and  the 
award  referred  back  to  the  arbitrators. 


G.  A.  B. 
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[MEREDITH,  C.J.C.P]. 

Slemin  V.  Slemin. 

Receiver — Equitable  Execution — Judgment  for  Alimony — Creditor'^ — Police 
Benefit  Fund — Pension. 

The  plaintilf,  the  wife  of  a retired  member  of  the  police  force  of  a city,  and 
entitled  to  interim  alimony  under  an  order  theretofore  made,  applied  to  be 
appointed  receiver  of  moneys  to  which  her  husband  would  become  entitled 
as  a pension,  under  the  rules  of  the  police  benefit  fund  (a  friendly  society 
incorporated  under  R.S.O.  1897,  ch.  211),  on  application  by  him  before  the 
benefit  fund  committee,  which  application,  however,  he  had  not  yet  made  : — 
Held,  that  the  plaintiff  was  not  entitled  to  succeed. 

Semble,  that  the  plaintiff  was  a “creditor”  within  the  meaning  of  sec.  12  of 
R.S.O.  ch.  211,  and  on  that  ground  alone  her  application  must  fail. 

This  was  a motion  by  the  plaintiff,  to  whom  certain  pay- 
ments of  interim  alimony  was  due,  to  be  appointed  receiver  of 
certain  pension  money  to  which  her  husband,  the  defendant, 
would,  as  a retired  member  of  the  police  force,  become  entitled, 
on  application,  under  the  rules  of  The  Toronto  Police  Benefit 
Fund,  incorporated  under  R.S.O.  1877,  ch.  167,  now  represented 
by  R.S.O.  1897,  ch.  211,  an  Act  respecting  Benevolent,  Provi- 
dent and  other  Societies. 

The  motion  was  argued  on  September  19th,  1903,  before 
Meredith,  C.J.C.P. 

W.  J.  O'Neail,  for  the  plaintiff,  contended  that  sec.  12  of 
R.S.O.  1897,  ch.  211,  did  not  protect  the  pension,  because  the 
plaintiff  was  not  a “ creditor  ” within  the  meaning  of  that 
section*:  Lee  v.  Lee  (1895),  27  O.R.  193;  Linton  v.  Linton 
(1885),  15  Q.B.D.  239,  at  p.  246  ; Abraham  v.  (1890), 

19  O.R.  256,  261 ; Lush  on  Husband  and  Wife,  2nd  ed.,  pp. 
448,  449;  Sidney  v.  Sidney  (1867),  17  L.T.N.S.  9;  Newton 
V.  Newton  [1896]  P.  36  ; and  that,  therefore,  the  plaintiff  was 
entitled  to  the  order  asked. 

J.  M.  Godfrey,  for  the  defendant,  cited  Re  Unit  and  Prott 
(1892),  23  O.R.  78. 

* R.S.O.  1897,  ch.  211,  sec.  12 : When  under  the  rules  of  a society  money 
becomes  payable  to,  or  for  the  use  or  benefit  of,  a member  thereof,  such  money 
shall  be  free  from  all  claims  by  the  creditors  of  such  member  . 
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December  29.  Meredith,  C.J. : This  is  a motion  by  the 
plaintiff  for  an  order  continuing  her  as  receiver  of  the  moneys 
to  which  I shall  afterwards  refer,  of  which  she  was  appointed 
interim  receiver  by  an  order  of  November  5th,  1903. 

The  action  is  for  alimony,  and  by  an  order  of  December 
9th,  1901,  the  defendant  was  directed  to  pay  to  the  plaintiff 
interim  alimony  at  the  rate  of  $5  a week  from  the  date  of  the 
service  of  the  writ  of  summons,  $2.70  for  interim  disburse- 
ments and  $69  for  prospective  disbursements. 

Nothing  has  been  paid  on  account  of  the  alimony  or  dis- 
bursements. 

The  defendant  was  a member  of  the  police  force  of  the  city 
of  Toronto,  and  was  and  is  a member  of  “ The  Police  Benefit 
Fund,”  a friendly  society  incorporated  under  the  provisions  of 
ch.  211  of  the  Revised  Statutes  of  Ontario.  He  has  now 
retired  from  the  force,  and  under  the  rules  of  the  society,  as  the 
plaintiff  alleges,  is  entitled  to  a pension  of  $1  a day  during  the 
remainder  of  his  natural  life. 

By  a rule  of  the  society,  every  application  for  a pension 
must  come  before  the  “benefit  fund  committee,”  whose  duty  it  is 
to  go  fully  into  the  circumstances  of  the  case  and  report  on  it 
to  the  board  of  police  commissioners,  with  which  rests  the  final 
determination  as  to  the  disposition  to  be  made  of  the  applica- 
tion. 

The  defendant  has  not  yet  applied  to  the  society  for  his 
pension,  and  none  has  yet  been  awarded  to  him. 

The  pension,  according  to  the  aiffidavit  of  the  plaintiff,  is 
payable  from  the  date  of  the  defendant’s  retirement  from  the 
police  force. 

It  is  of  the  moneys  to  which  the  defendant  is  or  may 
become  entitled  as  his  pension  that  the  plaintifi*  seeks  to  be 
appointed  receiver. 

The  plaintiff  is  not,  in  my  opinion,  entitled  to  the  relief  for 
which  she  has  applied. 

It  is  contended  by  the  defendant  that  his  pension  is  pro- 
tected from  the  claim  of  the  plaintiff  by  sec.  12  of  the  Act 
under  the  provisions  of  which  the  police  benefit  fund  was 
incorporated. 

It  is  answered  by  the  plaintiff  that  she  is  not  a creditor 
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within  the  meaning  of  the  section,  and  decisions  under  the 
English  Bankruptcy  Act  and  the  rule  which  apparently  has 
been  adopted,  that  an  action  cannot  be  brought  for  the  recovery 
of  instalments  of  alimony,  were  appealed  to  in  support  of  that 
contention. 

These  cases  and  the  rule  referred  to  are  not  in  my  opinion 
applicable  to  the  construction  of  sec.  12. 

The  bankruptcy  cases  establish  that  a claim  for  alimony  is 
not  a provable  debt  and  that  one  who  has  obtained  his  discharge 
under  the  Bankruptcy  Act  is  not  thereby  discharged  from  such 
a claim,  and  the  rule  referred  to,  and  which  was  applied  by  the 
Chancellor  in  Lee  v.  Lee,  27  O.R.  193,  is  that  instalments  of 
alimony  do  not  constitute  such  a debt  as  can  be  proceeded  for 
by  an  action. 

It  is  not,  in  my  opinion,  in  this  strict  sense  that  the  word 
“ creditors  ” is  to  be  interpreted,  but  having  regard  to  the 
object  of  the  legislation,  it  is  to  be  read  as  the  equivalent  of 
persons  to  whom  the  member  is  indebted  or  to  whom  he  is 
liable  to  pay  money.”  The  object  of  the  legislation  was  to 
preserve  for  the  use  of  the  member  the  moneys  which  become 
payable  to  him  according  to  the  rules  of  the  society,  an  object 
which  would  be  frustrated  if  they  could  be  reached  by  a person 
to  whom  the  member  is  under  a liability  to  pay  money  though 
the  liability  does  not  create  a legal  debt  in  the  strict  sense  of 
the  term  “ debt.” 

If,  however,  as  she  contends,  the  plaintiff  is  not  a creditor 
of  the  defendant,  it  is  difficult  to  see  what  right  she  has  to  call 
upon  the  Court  for  relief  in  the  nature  of  equitable  execution. 

It  is  not  necessary  to  pursue  the  enquiry  further,  for, 
assuming  that  the  plaintiff  is  right  in  her  contention  and  that 
sec.  12  is  not  applicable,  she  must  nevertheless  fail  in  her 
application. 

The  arrears  of  pension  constitute  a debt  which  may  be 
attached  by  garnishee  proceedings : Booth  v.  Trail  (1883),  12 
Q.B.D.  8 ; Trust  and  Loan  Co.  v.  Oorsline  (1888),  12  P.R.  654; 
and  the  unearned  pension  cannot  be  reached  either  by  that 
procedure  or  by  the  appointment  of  a receiver  : Trust  and  Loan 
Go.  v.  Gorsline,  supra',  Central  Bank  of  Canada  v.  Ellis 
(1893),  20  A.R.  364 ; Holmes  v.  Millage,  [1893]  1 Q.B.  551, 
and  there  are  other  cases  to  the  same  effect. 


Meredith,  C.J. 
1903 
Slemin 
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There  is  yet  a further  difficulty  in  the  way  of  the  plaintiff’s 
success.  As  I have  already  said,  the  defendant  has  not  made 
any  application  for  a pension,  and  none  has  been  awarded  to 
him,  and  it  may  be  that  he  will  not  apply  and  that  if  he  does 
his  application  may  not  be  successful. 

For  these  reasons  I must  dismiss  the  application,  but  it  is 
not  a case  for  giving  costs  to  the  defendant. 


A.  H.  F.  L. 


[FERGUSON,  J.] 


In  Re  Barr  v.  McMillan. 

1904 

p 1 o Division  Courts — Judgment  Summons — Form  of  Affidavit — R.S.O.  1897,  ch.  60, 

® ' * sec.  S43 — Prohibition. 

An  affidavit,  by  a plaintiff  in  a division  court  action  desiring  to  issue  a judg- 
ment summons,  stating  that  “ the  sum  of  $65.10  of  the  said  judgment 
remains  unsatisfied  as  I am  informed  and  believe,”  the  judgment  being  for 
more  than  $65.10,  is  not  such  an  affidavit  as  is  required  by  sec.  243  of  the 
Division  Courts  Act,  R.S.O.  1897,  ch.  60,  and  prohibition  will  lie  to  restrain 
proceedings  upon  a judgment  summons  issued  pursuant  to  such  an 
affidavit. 

A motion  by  a defendant  in  an  action  in  a division  court 
for  an  order  to  prohibit  proceedings  on  a judgment  summons 
was  argued  before  Ferguson,  J.,  in  Chambers,  on  the  29th  of 
January,  1904.  The  facts  are  stated  in  the  judgment : 

W.  E.  Middleton,  for  the  defendant. 

H.  D.  Gamble,  for  the  plaintiff. 

February  8.  Ferguson,  J.  : — The  motion  is  for  an  order 
for  the  issue  of  a writ  of  prohibition.  The  proceeding,  com- 
plained of  is  a judgment  summons  against  the  defendant. 
The  concluding  part  of  section  243  of  the  Division  Courts  Act 
under  which  this  proceeding  is  taken  is  positive  in  its  terms. 
The  words  are,  “ provided  nevertheless  that  before  the  summons 
shall  issue,  the  plaintiff,  his  solicitor  or  agent,  shall  make  and 
file  with  the  clerk  of  the  court  from  which  the  summons  may 
issue  an  affidavit  stating  (among  other  things),  that  the 
judgment  remains  unsatisfied  in  the  whole  or  in  part.” 
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In  this  instance  an  affidavit  was  made  by  the  plaintiff  him- 
self and  instead  of  stating  what  is  required  by  the  statute  as 
above,  it  stated  “ that  the  sum  of  $65.10  of  the  said  judgment 
remains  unsatisfied  as  I am  informed  and  believe”  It  is  plain 
that  this  is  not  the  affidavit  required  in  such  positive  terms  by 
the  Act  of  Parliament.  The  evidence  before  me  shews  that 
there  had  been  a transfer  by  the  defendant  to  the  plaintiff’  of 
an  interest  in  certain  lands,  said  to  have  been  in  satisfaction 
of  the  judgment. 

There  had  been  a former  judgment  summons  on  the  same 
judgment  in  respect  of  and  for  the  issuing  of  which  the  proper 
affidavit  was  made  and  filed.  This  was,  however,  before  the 
transfer  of  the  interest  in  land  was  made.  These  acts  afford 
ground,  as  I think,  for  an  inference,  at  least,  that  the  plaintiff 
entertained  the  opinion  that  he  could  not  truthfully  make  the 
required  affidavit  for  the  issue  of  this  summons.  This,  however 
may  not  be  considered  material  or  important,  the  statute  being 
positive  in  its  terms  and  the  affidavit,  in  my  opinion,  not  the 
affidavit  required  by  it.  There  is  here  not  a finding  upon 
confiicting  evidence  or  anything  of  the  sort.  What  appears, 
if  I am  right  in  my  opinion  as  to  the  affidavit  made  and  filed? 
is  a mistake  of  law,  and  one  that  clearly  touches  the  matter  of 
jurisdiction.  The  principles  of  law  laid  down  in  the  case 
Elston  V.  Rose  (1868)  L.R.  4 Q.B.  4,  (followed  by  the  Chancellor 
in  the  case  Re  Rochon  v.  Wellington  (1902),  5 O.L.R.  102),  and 
the  case  Re  McGregor  v.  Norton  (1889),  13  P.R.  223,  indicate 
clearly,  as  I think,  that  the  proceeding  of  which  the  defendant 
complains  is  without  jurisdiction  and  that  the  order  for  a 
prohibition  should  be  made,  and  it  is  made  with  costs. 

The  order  asked  may  go  with  costs. 


Ferguson,  J. 
1904 

In  re  Barr 

V. 

McMillan. 
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[DIVISIONAL  COURT.] 

Burdett  V.  Fader. 

Injunction — Debtor  Disposing  of  his  Property — Status  of  Creditor — Verdict  for 

Damages — Fraud. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Boyd,  C., 
reported  6 O.  L.  R.  532,  was  argued  on  the  3rd  March,  1904, 
before  a Divisional  Court  composed  of  Meredith,  C.  J.  C.  P., 
Maclaren,  J.A.,  and  MacMahon,  J. 

B.  O’Connell,  for  the  appeal. 

R.  D.  Gunn,  K.C.,  contra,  was  not  called  on. 

The  Court  dismissed  the  appeal  with  costs. 

G.  A.  B. 


[DIVISIONAL  COURT.] 

St.  Lawrence  Steel  and  Wire  Co.  v.  Leys. 

Principal  and  Surety — Guarantee — Construction  of — Future  Indebtedness. 

An  appeal  by  the  defendant  from  the  judgment  of  Street, 
J.,  reported  6 O.L.R.  235,  was  argued  on  January  20th,  1904, 
before  a Divisional  Court  composed  of  Meredith,  C.  J.  C.  P., 
MacMahon,  and  Teetzel,  JJ. 

Geo.  G.  Gibbons,  K.C.,  for  the  appeal. 

Geo.  H.  Watson,  K.C.,  contra. 

January  22.  The  Court  dismissed  the  appeal  with  costs. 


G.  A.  B. 
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[IN  CHAMBERS.] 

A.  V.  B. 

Particvlars — Seduction — Gross-examination  on  Affidavit  Denying  Plaintiff‘‘s 

Allegations. 

In  an  action  for  seduction  where  the  defendant  denied  upon  affidavit  the  allega- 
tions in  the  statement  of  claim,  an  order  for  particulars  to  be  given  by  the 
plaintiflF  was  made  before  the  defence  was  filed. 

Knight  v.  Engle  (1889),  61  L.T.R.  780,  followed. 

Such  affidavit  being  filed  as  an  evidence  of  good  faith  only,  and  it  not  being 
the  duty  of  the  Court  to  determine  on  the  motion  the  truth  of  the  facts 
deposed  to,  an  enlargement  of  the  motion  for  cross-examination  was  refused. 

This  was  a motion  for  particulars  of  (1)  dates,  times  and 
places  of  alleged  seduction  and  (2)  of  the  special  damages 
claimed  by  the  plaintiff  in  an  action  for  the  alleged  seduction 
of  the  plaintiff’s  daughter. 

The  motion  was  argued  before  Mr.  Cartwright,  the  Master 
in  Chambers,  on  the  23rd  December,  1903. 

W.  E.  Middleton,  for  the  motion. 

T.  J.  Blain,  contra. 

December  29.  The  Master  in  Chambers  The  defen- 
dant has  filed  an  affidavit  as  required  by  the  practice  denying 
most  positively  the  plaintiff’s  allegations. 

On  the  return  of  the  motion,  Mr.  Blain  asked  for  an  adjourn- 
ment in  order  to  cross-examine  defendant  as  he  contended  he 
was  entitled  to  do  under  Con.  Rule  490, 

Mr.  Middleton  objected  that  by  appearing  on  the  motion, 
without  having  taken  out  any  appointment  for  that  purpose, 
the  plaintiff  had  waived  his  right,  assuming  he  had  such  right ; 
and  that  it  was  within  the  discretion  of  the  Court  to  direct 
the  argument  to  proceed. 

Mr.  Middleton  also  drew  attention  to  the  fact  that  the 
plaintifi  had  not  brought  himself  within  such  cases  as  Robinson 
V.  Sugarman  (1897),  17  P.R.  419,  by  making  an  affidavit  that 
he  was  unable  to  give  any  particulars  without  an  examination  of 
the  defendant.  He  also  contended  that  on  the  principle  of 
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Dry  den  v.  Smith  (1897),  17  P.R.  500,  the  plaintiff  could  not 
be  allowed  to  have  what  would  be  equivalent  to  an  examina- 
tion for  discovery  before  giving  particulars  of  the  statement  of 
claim. 

I therefore  enlarged  the  motion  to  allow  the  plaintiff  to  file 
such  affidavit  (if  so  advised),  and  restraining  any  cross-exami- 
nation of  either  party  in  the  meantime. 

On  the  motion  coming  on  again,  Mr.  Plain  stated  that  the 
plaintiff  declined  to  file  any  afiidavit,  and  he  insisted  again  on 
his  right  to  cross-examine  the  defendant  on  his  affidavit  filed. 
The  argument  proceeded  on  my  direction,  notwithstanding  the 
objection. 

It  is  quite  clear,  as  was  said  by  Street,  J.,  in  Mason  v.  Van- 
Camp  (1891),  14  P.R.  296,  at  p.  297,  that  “at  some  time  or 
other  and  in  time  to  enable  him  to  meet  it  at  the  trial,  the 
defendant  is  entitled  here,  as  in  England,  to  all  necessary  par- 
ticulars of  the  plaintiff’s  claim.”  The  English  cases  cited  in 
that  judgment  and  relied  on  by  Mr.  Middleton,  are  to  that  efiect. 
This  is  not  denied  by  Mr.  Blain,  but  he  contends  that  the  order 
should  not  be  made  before  the  defence  is  filed.  Usually,  no 
doubt,  this  has  been  the  case,  but  in  Knight  v.  Engel  (1889),  61 
L.T.R.  780,  it  was  decided  that  the  defendant  having  made 
an  affidavit  similar  to  that  in  the  present  case,  particulars 
should  be  ordered  before  defence. 

I have  not  been  referred  to  any  cases  in  our  own  Courts 
where  the  order  has  been  made  at  this  stage,  nor  have  I been 
able  to  find  any.  I do  not,  however,  see  any  objection  to  it  on 
principle. 

Particulars,  it  was  said  in  Millbank  v.  Millhank,  [1900]  1 
Ch.  376  at  p.  385,  are  only  amendments  of  the  pleadings.  They 
may  properly,  therefore,  be  ordered  in  an  action  of  this 
character  where  the  definite  and  precise  statements  of  time  and 
place  are  really  the  material  facts  upon  which  the  plaintiff  must 
rely.  Without  them  the  defendant  cannot  know  what  case  he 
has  to  meet.  This  is  especially  so,  when,  as  in  the  present  case, 
no  child  of  the  alleged  seduction  has  yet  been  born. 

In  such  a case  the  defendant  has  no  means  of  protecting 
himself  against  an  unfounded  accusation  unless  particulars  are 
furnished.  This  is  especially  important  as  the  Spring  assizes 
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are  fixed  for  12th  April,  and  it  may  be  most  essential  to  the 
defendant  to  secure  his  evidence  as  soon  as  possible. 

Actions  of  this  character  involve  not  merely  pecuniary 
damage  but  a grave  moral  offence,  which,  if  established,  would 
in  the  opinion  of  all  right-thinking  persons  brand  the  defendant 
as  guilty  of  base,  mean,  cowardly  selfishness.  For  the  seducer 
attacks  the  partner  of  his  sin  where  she  is  weak  through  her 
affections  and  then,  with  practical  impunity  to  himself,  except 
as  to  possible  pecuniary  damages,  sends  her  forth  an  outcast  for 
life,  too  often  to  end  a course  of  vice  by  a suicide’s  death. 

On  the  other  hand  such  charges  are  sometimes  instruments 
of  “ blackmailing  ” or  possibly  revenge.  It  is  therefore  neces- 
sary that  a plaintiff  availing  himself  of  his  legal  right  to 
recover  for  te'^hnical  loss  of  service  caused  by  alleged  seduction 
of  his  servant  should  set  out  in  his  statement  of  claim  the 
material  facts  of  time  and  place,  shewing  when  and  where  the 
alleged  wrong  was  committed.  See  on  this  Marriner  v.  The 
Bishop  of  Bath  and  Wells,  [1893]  P.  145. 

This  is  the  only  ground  on  which,*  as  I understand  the 
practice,  the  order  in  Knight  v.  Engel  can  be  explained.  For 
as  was  said  by  the  present  Chancellor  in  Smith  v.Boyd  (1897), 
17  P.R.  463,  at  p.  467,  giving  the  considered  judgment  of  the 
Divisional  Court,  and  emphasizing  the  distinction  which  exists 
between  particulars  and  examination  for  discovery : “ As  a 
general  rule  applications  for  particulars  are  to  be  made  before 
the  applicant  has  pleaded  over.  Particulars  are  ordered  with 
reference  to  pleading,  and  are  distinguished  from  examination 
for  discovery,  which  is  to  get  at  the  knowledge  of  the  adverse 
litigant.  . . Particulars  are  ordered  primarily  with  a view 

to  have  the  prior  pleading  made  sufficiently  distinct  to  enable 
the  applicant  to  frame  his  answer  thereto  properly’'  See,  too, 
Odgers  on  Pleading,  5th  ed.,  pp.  114,  132.  This  case,  de- 
cided in  1897,  agrees  with  the  observations  in  Millbank  v. 
Millbank,  already  referred  to.  Here  an  alibi  is  almost  the  only 
defence  open  to  a defendant,  and  unless  he  knows  the  facts 
relied  on  by  the  plaintiff  he  cannot  tell  how  to  meet  them  or 
secure  the  evidence  necessary  for  his  defence. 

I am  therefore  of  opinion  that  the  order  should  be  made  as 
asked  in  deference  to  the  cases  cited.  They  seem  to  me  also  to 
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dispose  of  Mr.  Blain’s  argument  that  he  was  entitled  to  cross- 
examine  the  defendant.  The  reason  of  the  Rule  490  is  surely 
this : that  affidavits  are  almost  invariably  filed  to  settle  dis- 
puted questions  of  fact,  and  in  all  such  cases  cross-examination 
is  right  and  proper.  But  here  the  case  is  different  and  the 
maxim  ‘‘  Gessante  rations  legis,  cessat  ipsa  lex  ” may  properly  be 
applied.  No  disputed  question  of  fact  is  before  the  Court  on  this 
motion.  The  sole  point  for  determination  is  one  of  law  on  the 
construction  of  the  Rules.  The  affidavit  of  the  defendant  is 
only  filed  for  the  information  of  the  Court  and  as  a proof  of 
good  faith  of  the  defendant.  An  undertaking  by  his  solicitor 
not  to  raise  any  other  defence  than  one  of  denial  of  the  alleged 
seduction  would  be  an  equivalent. 

It  will  still  be  open  to  the  plaintiff  to  make  an  affidavit 
as  in  Robinson  v.  Sugarman.  If  he  does,  it  will  then  be  time 
enough  to  consider,  what  is  the  proper  course  to  pursue.  But  I 
still  think  the  defendant  is  entitled  to  have  the  particulars 
asked  for,  before  pleading  to  the  statement  of  claim.  As  par- 
ticulars can  only  be  obtained  (presumably)  from  the  plaintiff’s 
daughter,  and  must  be  furnished  in  any  case  at  least  three 
weeks  before  the  trial  (see  Mason  v.  VanCamp),  I cannot  see 
why  the  plaintiff*  should  not  obtain  and  furnish  them  now,  when 
the  facts  are  more  recent  and  the  means  of  testing  the  allega- 
tions of  the  plaintiff  can  be  more  easily  obtained  than  two  or 
three  months  hence. 

The  object  of  a judicial  determination  of  disputes  is  said  in 
Rule  312  to  be  to  determine  “ the  real  matter  in  dispute  ” and 
to  take  such  steps  as  are  “ best  calculated  to  secure  the  giving 
of  judgment  according  to  the  very  right  and  justice  of  the 
case.” 

In  actions  of  this  kind,  it  is  submitted  that  for  the  above 
purposes  it  is  of  the  first  importance  that  the  plaintiff  should 
in  his  statement  of  claim  be  obliged  to  commit  himself  to 
definite  statements  of  those  facts,  which  he  must  prove  at  the 
trial  if  he  is  to  succeed  in  his  action. 

As  was  truly  said  by  Mr.  Middleton,  a plaintiff  would  not 
be  allowed  to  say,  “ The  defendant  made  a promissory  note  pay- 
able to  me  for  value  received  and  I claim  $10,000.”  Yet  that 
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would  give  the  defendant  as  much  information  as  does  the 
statement  of  claim  in  the  present  case. 

To  say  the  defendant  knows  if  he  ever  seduced  the  plain- 
tiff’s daughter  or  not,  and  so  can  safely  traverse  the  plaintiff’s 
claim,  if  an  argument  at  all,  would  be  just  as  applicable  to  the 
case  of  a note  or  any  other  claim,  e.g.,  on  a bond,  or  mortgage, 
or  guarantee.  Yet  no  one  would  seriously  undertake  to  resist 
an  application  for  particulars  in  such  a case. 

The  order  must  go  as  asked,  requiring  the  plaintiff  within 
three  weeks  to  furnish  the  particulars  asked,  including  those  of 
special  damages.  See  Odgers  on  Pleadings,  5th  ed.,  p.  196. 

The  time  for  filing  statement  of  defence  will  be  extended  so 
as  to  run  only  from  the  service  of  such  particulars.  Both 
points  under  discussion  being  new,  costs  will  be  in  the  cause. 
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An  appeal  from  the  above  judgment  was  argued  before 
MacMahon,  J.,  who  gave  judgment  on  the  13th  of  January, 
1904,  affirming  the  order  of  the  Master  in  Chambers. 
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[DIVISIONAL  COURT.] 

City  of  Toronto  v.  Toronto  Railway  Company. 

Interest — Contract — Sum  Certain — Rental  of  Track — Interest  hy  way  of  Damages 
— Demand  of  Payment. 

By  the  agreement  in  question  in  the  action  the  defendants  agreed  to  pay  to 
the  plaintiffs  $800  per  annum  per  mile  of  single  track  and  $1600  per  mile  of 
double  track  occupied  by  the  defendants’  railway,  not  including  “turnouts,” 
in  four  equal  quarterly  instalments  on  the  first  of  January,  April,  July  and 
October  in  each  year.  Disputes  arose  between  the  parties  as  to  the  mean- 
ing of  the  word  “ turnouts”  and  as  to  what  tracks  were  to  be  measured  and 
as  to  the  manner  in  which  they  were  to  be  measured,  and  this  action  was 
brought  in  reference  to  these  questions  and  was  finally  determined  on  appeal 
to  the  J udicial  Committee.  In  the  result  the  contention  of  neither  party 
was  given  effect  to,  the  mileage  in  respect  of  which  rental  was  payable  being 
held  to  be  less  than  that  contended  for  by  the  plaintiffs  and  greater  than 
that  contended  for  by  the  defendants.  The  plaintiffs  had  from  time  to  time 
demanded  payment  of  the  sums  payable  to  them  according  to  their  con- 
struction of  the  agreement.  The  mileage  and  the  sums  consequently 
payable  were  fixed  by  the  Master  in  accordance  with  the  principles  laid 
down  in  the  judgment : — 

Held,  that  the  defendants  were  bound  at  their  peril  to  ascertain  the  sums 
properly  payable  and  to  pay  or  tender  these  sums  to  the  plaintiffs  ; and  that 
not  having  done  so  the  plaintiffs  were  entitled  to  interest  upon  these  sums 
from  the  times  at  which  they  should  have  been  paid  ; not  under  sec.  114  of 
the  Judicature  Act,  R.S.O.  1897,  ch.  51,  as  being  sums  certain  payable  by 
virtue  of  a written  instrument  at  certain  times  capable  of  ascertainment  by 
arithmetical  computation,  but  upon  the  ground  that  the  case  was  one  in 
which  it  would  have  been  usual  for  a jury  to  allow  interest  and  therefore 
within  sec.  113  of  that  Act. 

Appeal  by  the  defendants  from  the  report  of  the  Master  in 
Ordinary. 

The  action  was  brought  on  the  5th  of  February,  1897,  to 
recover  a balance  alleged  to  be  due  by  the  defendants  to  the 
plaintiffs  under  the  1 5th  paragraph  of  the  agreement  which  is 
set  out  in  the  Ontario  Statutes  of  1892,  55  Viet.  ch.  99  (O). 
By  this  paragraph  the  defendants  are  bound  to  pay  to  the 
plaintiffs  $800  per  annum  per  mile  of  single  track,  or  $1,600  per 
mile  of  double  track,  occupied  by  their  railways,  not  including 
turnouts,  the  length  of  which  are  to  be  approved  of  by  the 
city  engineer,  in  four  equal  quarterly  instalments  on  the  1st 
of  January,  April,  July,  and  October  in  each  year.  Disputes 
arose  between  the  parties  as  to  the  meaning  of  the  word  “ turn- 
outs,” and  as  to  what  tracks  were  to  be  measured,  and  as  to  the 
manner  in  which  they  were  to  be  measured.  The  defendants 
from  time  to  time  paid  to  the  plaintiffs  the  quarterly  instal- 
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ments  according  to  their  contention,  and  the  plaintiffs  regularly 
claimed  a larger  sum  as  being  payable. 

The  action  was  tried  before  Ferguson,  J.,  without  a jury,  on 
the  28th  of  March,  1898,  and  following  days,  and  judgment 
was  given  by  him  on  the  2nd  of  September,  1898.  He  held, 
amongst  other  things,  that  the  defendants  were  not  liable  to  pay 
to  the  plaintiffs  any  mileage  in  respect  of  the  portion  of  their 
tracks  west  of  Roncesvalles  avenue  on  Queen  street  and  that 
they  were  liable  to  pay  upon  the  portion  of  their  track  in  High 
Park,  and  directed  a reference  to  ascertain  the  amount. 

Both  parties  appealed  to  the  Court  of  Appeal  who  gave 
judgment  on  the  16th  of  January,  1900,  varying  the  judgment 
of  Ferguson,  J.,  with  regard  to  the  track  west  of  Roncesvalles 
avenue  and  instead  referring  it  to  the  Master  “ to  enquire  and 
report  by  whom  that  track  was  constructed  and  at  what  time, 
and  what  rights  of  running  upon  the  said  track  the  defendants 
possessed” ; also  allowing  the  appeal  of  the  defendants  with 
regard  to  the  portion  of  their  track  in  High  Park  and  declar- 
ing that  the  defendants  were  not  liable  to  pay  mileage  in 
respect  of  that  portion  except  in  so  far  as  it  might  be  upon  any 
street  or  road  in  the  park. 

Both  parties  appealed  to  the  Judicial  Committee  against  the 
judgment  of  the  Court  of  Appeal,  and  on  the  2nd  of  August, 
1901,  both  appeals  were  dismissed. 

In  March,  1902,  the  measurements  of  the  tracks  were  com- 
pleted according  to  the  judgment  of  the  Court  of  Appeal 
(excepting  the  portion  of  the  track  west  of  Roncesvalles 
avenue  on  Queen  street,  as  to  which  the  reference  directed  by 
the  judgment  of  the  Court  of  Appeal  had  not  yet  been  com- 
pleted), and  the  defendants  paid  to  the  plaintiffs  all  arrears  of 
principal,  refusing  at  the  same  time  to  pay  interest  on  the 
arrears.  The  plaintiffs  then  proceeded  in  the  Master’s  office  to 
take  the  account  of  the  amount  due,  and  also  to  take  the  evi- 
dence directed  by  the  Court  of  Appeal  with  regard  to  the 
track  west  of  Roncesvalles  avenue.  The  Master  in  Ordinary 
having  heard  the  evidence  reported  that  the  defendants  had  on 
the  31st  of  March,  1902,  paid  to  the  plaintiffs  the  amount  of 
principal  due  them  (excepting  that  based  on  the  track  west  of 
Roncesvalles  avenue)  immediately  after  the  amount  had  been 
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arrived  at  and  settled  by  the  parties,  but  that  he  had  allowed 
to  the  plaintiffs  interest  on  the  arrears  of  principal  from  the 
times  when  they  matured  until  the  31st  of  March,  1902,  and 
that  such  interest  amounted  to  $8,047.95.  He  held  that  the 
claim  was  for  a sum  certain,  ascertainable  by  mere  arithmetical 
calculation,  and  also  that  there  had  been  such  demands  of  pay- 
ment as  would  have  warranted  a jury  in  allowing  interest.  See 
2 O.W.R.  225.  He  further  reported  that  the  portion  of  the 
track  on  Queen  street  west  of  Roncesvalles  avenue  was  con- 
structed by  the  defendants  on  or  about  the  80th  of  June,  1893, 
as  part  of  their  own  undertaking,  and  that  their  rights  of  run- 
ning upon  it  were  governed  by  the  agreement  in  the  pleadings 
mentioned,  and  that  in  respect  of  it  the  defendants  were 
subject  to  the  same  obligations  as  were  imposed  upon  them 
with  reference  to  their  other  tracks,  and  he  found  that  there 
was  due  by  the  defendants  to  the  plaintiffs  in  respect  of  this 
portion  of  the  track  $501.60  for  principal  and  $185.55  for 
interest  to  the  5th  of  March,  1903,  being  the  date  of  the  report. 


The  appeal  was  argued  before  a Divisional  Court  [Street, 
and  Britton,  JJ.]  on  the  4th  of  November,  1903. 

Bicknell,  K.C.,  for  the  appellants.  The  plaintiffs  in  this 
case  are  not  entitled  to  interest.  Interest  was  not  claimed 
before  action  or  in  the  action,  and  the  question  of  their  right 
to  interest  has  not  been  adjudicated  on,  and  was  not  referred  to 
the  Master  for  his  consideration.  There  was  a bond  fide  dispute 
as  to  the  amount  payable.  The  plaintiffs  have  all  along  claimed 
payment  of  a very  much  larger  amount  than  that  to  which 
they  have  been  held  entitled,  and  it  has  been  impossible  until 
the  different  contentions  of  the  parties  were  passed  upon  to 
decide  upon  the  amount  payable.  It  is  absurd  to  say  that  the 
amount  could  be  ascertained  by  a mere  arithmetical  computa- 
tion. That  principle  applies  only  when  within  the  four  corners 
of  the  instrument  in  question  data  are  to  be  found  from  which 
the  amount  payable  can  be  made  up.  If  evidence  has  to  be 
gone  into,  or  the  rights  of  the  parties  are  in  any  degree 
uncertain,  the  right  to  interest  does  not  arise  : London,  Chatham 
and  Dover  R.W.  Go,  v.  South  Eastern  R.W.  Go.,  [1892]  1 Ch. 
120.  Nor  are  the  plaintiffs  entitled  to  interest  under  any  of 
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the  other  clauses  of  secs.  113  and  114  of  the  Judicature  Act. 
The  amount  was  paid  as  soon  as  it  was  ascertained,  and  there 
was  no  wilful  delay  on  the  part  of  the  defendants  in  making 
payment  or  any  attempt  to  withhold  from  the  plaintiffs  the 
amount  to  which  they  were  entitled.  The  plaintiffs  could 
themselves  have  had  the  matter  decided  at  a much  earlier  date, 
and  should  not  benefit  by  their  own  delay.  The  Master  is 
wrong  also  in  the  conclusion  to  which  he  has  come  upon  the 
question  in  respect  of  the  track  west  of  Roncesvalles  avenue. 
[The  learned  counsel  then  dealt  fully  with  this  branch  of  the 
appeal.] 

Fullerton,  K.C.,  and  W.  G.  Chisholm,  for  the  respondents. 
Operation  and  not  ownership  of  the  line  is  the  test,  and  the 
Maste^  was  clearly  right  in  holding  that  the  defendants  were 
liable  for  mileage  in  respect  of  the  portion  of  the  track  west  of 
Roncesvalles  avenue.  He  was  also  right  in  allowing  the  plain- 
tiffs interest.  It  is  true  that  there  has  been  a dispute  between 
the  parties  as  to  the  exact  meaning  of  the  contract,  but  that 
dispute  does  not  make  the  terms  of  the  contract  any  less 
definite  and  certain.  The  contract  must  be  read  as  if  it  stated 
in  express  terms  the  construction  which  has  been  put  upon  it 
by  the  judgment  construing  it.  Looked  at  in  this  way  it  pro- 
vides for  payments  of  fixed  amounts  at  fixed  times  and 
therefore  the  rule  as  to  payment  of  interest  applies.  Apart 
from  this,  the  Master  has  taken  the  view  that  a jury  would 
have  allowed  interest  in  such  a case  as  this,  and  as  he  has  the 
same  power  as  a jury  the  allowance  of  interest  should  be 
upheld.  See  McCullough  v.  Clemow  (1895),  26  O.R.  467,  and 
the  cases  there  cited  ; Mackintosh  v.  Great  Western  R.  W.  Co. 
(1864),  4 Giff.  683. 

Bicknell,  in  reply.  • 

February  9.  Street,  J.  (after  stating  the  facts) : — There 
are  two  questions  raised  upon  this  appeal,  the  first  being  as  to 
the  right  of  the  plaintiffs  to  recover  interest  upon  the  arrears 
of  the  quarterly  payments  due  them  under  the  15th  paragraph 
of  the  agreement,  and  the  other  being  the  finding  of  the 
Master  upon  the  question  referred  by  the  Court  of  Appeal  as 
to  the  construction  of  the  tracks  upon  Queen  street,  otherwise 
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called  the  Lake  Shore  road,  west  of  Roncesvalles  avenue.  I 
propose  dealing  with  the  latter  of  these  two  questions  first. 

» [The  learned  Judge  then  dealt  fully  with  this  branch  of  the 
case,  holding,  upon  the  evidence,  that  this  portion  of  the  track 
had  been  constructed  by,  and  was  being  operated  by,  the  defen- 
dants, and  that  on  this  branch  the  appeal  failed.] 

The  other  branch  of  the  appeal  relates  to  the  question  of 
interest  upon  the  arrears  of  the  quarterly  payments  under  the 
15th  paragraph  of  the  agreement.  It  has  been  allowed  by  the 
Master  to  the  plaintiffs  under  the  first  sub-sec.  of  sec.  114  of 
the  Judicature  Act.  That  section  and  sec.  113  are  practically 
a re-enactment,  with  an  important  addition,  of  the  Imperial 
Act  3 & 4 Will.  IV.  ch.  42,  secs.  28  and  29,  known  as  Lord 
Tenterden’s  Act.  The  law  as  it  now  stands  in  our  statute  book 
is  as  follows  : — 113.  Interest  shall  be  payable  in  all  cases  in 
which  it  is  now  payable  by  law,  [or  in  which  it  has  been  usual 
for  a jury  to  allow  it].”  The  words  in  brackets  are  not  in  the 
Imperial  Act. 

“114  (1).  On  the  trial  of  any  issue,  or  any  assessment  of 
damages,  upon  any  debt  or  sum  certain,  payable  by  virtue  of  a 
written  instrument  at  a certain  time,  interest  may  be  allowed 
to  the  plaintiff  from  the  time  when  the  debt  or  sum  became 
payable. 

(2)  If  such  debt  or  sum  is  payable  otherwise  than  by  virtue 
of  a written  instrument  at  a certain  time,  interest  may  be 
allowed  from  the  time  when  a demand  of  payment  is  made  in 
writing,  informing  the  debtor  that  interest  will  be  claimed  from 
the  date  of  the  demand.” 

It  is,  as  I have  said,  under  the  first  sub-sec.  of  sec.  114  that 
the  Master  has  allowed  interest  to  the  plaintiffs. 

It  seems  to  have  been  originally  considered  under  the 
English  equivalent  to  this  sub-section,  which  is  not  to  be 
distinguished  in  meaning  from  it,  that  neither  the  amount  nor 
the  time  of  payment  need  necessarily  be  set  forth  on  the  face 
of  the  written  instrument  provided  the  instrument  pointed  out 
a method  by  which  both  the  amount  and  the  time  might  be 
ascertained  : Mackintosh  v.  Great  Western  R.  W.  Co.,  4 Giff. 
683,  698  ; Mildmay  v.  Methuen  (1854), 3 Drew.  91 ; Buncombe 
V.  Brighton  Club  Go.  (1875),  L.R.  10  Q.B.  371.  A stricter 
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interpretation  of  the  section,  however,  now  prevails.  In 
Merchant  Shipping  Co.  v.  Armitage  (1873),  L.R.  9 Q.B.  99,  the 
Exchequer  Chamber  held  that  in  a contract  to  pay  a fixed  sum 
of  £5,000  by  way  of  freight  two  months  after  the  date  of  the 
ship’s  report  inwards  at  the  Custom  House,  the  time  of  pay- 
ment was  not  fixed  by  the  written  contract  within  the  meaning 
of  the  Act,  although  the  date  of  the  ship’s  report  was  readily 
ascertainable.  The  English  Court  of  Appeal  in  London,  Chat- 
ham and  Dover  R.W.  Co.  v.  South  Eastern  R.W.  Co.,  [1892]  1 
Ch.  120,  followed  this  case  and  refused  to  follow  Buncombe  v. 
Brighton  Club  Co.,  L.R.  10  Q.B.  371. 

The  decision  in  London,  Chatham  and  Dover  R.  W.  Co.  v. 
South  Eastern  R.  W.  Co.  is  not  affected  by  the  decision  of  the 
House  of  Lords  in  the  appeal  at  [1893]  A.C.  429. 

It  being  thus  settled  that  the  time  must  be  fixed  by  the 
terms  of  the  instrument  itself  in  order  that  the  case  may  be 
brought  within  the  Act,  it  seems  to  follow  that  the  sum  must 
also  be  fixed  in  the  same  way  because  there  is  nothing  in  the 
language  of  the  section  requiring  a different  kind  of  certainty 
with  regard  to  the  sum  from  that  made  necessary  with  regard 
to  the  time.  This  seems  to  be  expressed  by  Lord  Justice  Bind- 
ley in  his  judgment  in  London,  Chatham  and  Dover  R.W.  Co. 
v.  South  Eastern  R.W.  Co.,  [1892]  1 Ch.  120,  at  p.  144,  where 
he  is  reported  as  saying : “ The  Act  as  construed  by  the 
Exchequer  Chamber”  (in  Merchant  Shipping  Co.  v.  Armitage) 
“ requires  that  the  contract  shall  ascertain  the  sum  and  the 
time  ; the  certainty  of  both  must  appear  from  the  contract. 
But  still,  if  all  the  elements  of  certainty  appear  in  the  contract, 
and  nothing  more  is  required  than  an  arithmetical  computation 
to  ascertain  the  exact  sum  or  the  exact  time  for  payment,  that 
will  be  sufficient.” 

This  view  was  adopted  and  followed  by  Osier,  J.A.,  in 
McCullough  v.  Clemow,  26  O.R.  467. 

Applying  it  to  the  contract  between  the  plaintiffs  and  the 
defendants  in  the  present  case,  I think  it  is  clear  that  the 
amount  payable  by  the  defendants  to  the  plaintiffs  under  the 
15th  paragraph  was  not  ‘'a  debt  or  sum  certain”  within  the 
meaning  of  sec.  114  of  the  Judicature  Act,  because  it  is  not 
ascertained  by  the  contract,  nor  could  it  be  ascertained  by  a 
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mere  arithmetical  calculation.  Not  only  was  the  number  of 
miles  not  set  forth  in  the  contract,  but  it  could  not  be  ascer- 
tained until  some  doubtful  expressions  in  the  contract  had  been 
judicially  settled,  until  the  length  of  any  “ turnouts  ” which 
might  be  made  upon  the  defendants’  lines  had  been  approved 
by  the  city  engineer,  and  until  an  actual  measurement  of  the 
tracks,  as  finally  held  by  the  Courts  to  be  within  the  meaning 
of  the  contract,  had  been  made.  It  seems  difficult  to  say  that 
a sum  certain,  requiring  only  an  arithmetical  computation,  is  to 
be  found  in  this  contract  when  the  plaintiffs  all  along  contended 
that  upon  its  proper  construction  they  were  entitled  to  a con- 
siderably larger  sum  than  the  Courts,  after  successive  appeals, 
have  held  them  entitled  to. 

The  plaintiffs,  however,  contend  that  they  are  entitled  to 
interest  under  sec.  113  of  the  Judicature  Act  which  provides 
that  interest  shall  be  payable  in  all  cases  in  which  (1)  it  is  now 
payable  by  law  ; or  (2)  it  has  been  usual  for  a jury  to  allow  it. 

The  cases  coming  under  the  first  of  these  paragraphs — so 
far  as  legal  apart  from  equitable  claims  are  concerned — are 
limited  by  Lord  Tenterden  in  Page  v.  Newman  (1829),  9 B.  & C. 
378,  where  he  says  : “Interest  is  not  due  on  money  secured  by 
a written  instrument,  unless  it  appears  on  the  face  of  the  instru- 
ment that  interest  was  intended  to  be  paid,  or  unless  it  be 
implied  from  the  usage  of  trade,  as  in  the  case  of  mercantile 
instruments  ” ; and  this  statement  of  the  law  is  confirmed  by 
the  House  of  Lords  in  London,  Chatham  and  Dover  R.  W.  Co. 
V.  South  Eastern  R.  W.  Co.,  [1893]  A.C.  429,  at  p.  440.  See 
also  McCullough  v.  Clemow,  26  O.R.  467.  The  present  case  is 
not  within  either  of  these  classes,  and  therefore  interest  is  not 
recoverable  under  this  branch  of -sec.  113  of  the  Judicature  Act 
as  “now  payable  by  law.” 

The  second  branch  of  that  section  seems  to  me  to  be  so 
loosely  expressed  as  to  leave  a great  latitude  for  its  application. 

In  the  present  case  the  plaintiffs,  having  made  measurements 
of  the  defendants’  tracks  according  to  their  own  view  of  the 
contract,  demanded  at  the  quarter  days  the  amount  they  com- 
puted to  be  due  to  them  upon  that  basis.  If  these  sums  had 
been  those  to  which  the  Courts  ultimately  declared  them 
entitled,  -I  should,  I think,  have  said  without  hesitation  that 
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they  came  within  the  class  of  cases  in  which  juries  have  been 
in  the  habit  of  allowing  interest.  The  defendants  had  promised 
to  pay  upon  certain  days  sums  of  money  to  be  ascertained 
according  to  certain  data  fixed  by  the  agreement ; the  plaintiffs 
had  made  the  necessary  measurements  and  calculations  and  had 
demanded  the  amount.  As  a matter  of  fact  they  had  measured 
certain  tracks  which  the  Courts  have  held  not  to  be  within  the 
meaning  of  the  contract,  with  the  result  that  they  demanded 
more  money  than  they  have  been  held  to  be  entitled  to.  I ^ 
think,  however,  that  a duty  was  cast  upon  the  defendants  by 
the  terms  of  their  covenant  to  ascertain  before  the  quarter  days 
the  amount  payable  to  the  plaintiffs  by  an  accurate  measure- 
ment of  their  own  tracks  and  to  pay  or  tender  the  proper 
amount ; this  they  have  not  done  and,  therefore,  I think  it  a 
case  in  which  interest  is  payable.  It  would  clearly  have  been 
payable  under  the  second  branch  of  sec.  113,  according  to  the 
authorities  referred  to  by  Osier,  J.A.,  in  McCullough  v.  Clemow, 
26  O.R.  467,  at  p.  476,  had  the  defendants  iij  fact  ascertained 
the  proper  mileage  before  the  quarter  days  and  paid  only  a 
portion  of  the  amount  they  owed  upon  the  mileage  so  ascertained; 
their  failure  to  ascertain  it  should  not  put  them  in  any  better 
position. 

In  my  opinion  therefore  the  appeal  should  be  dismissed  on 
both  grounds. 

Britton,  J.  : — I agree  with  the  decision  arrived  at  by  my 
brother  Street,  and,  in  the  main,  with  the  reasons  given  by 
him  in  his  carefully  prepared  judgment.  I confess  to  having 
had  doubt  and  difficulty  as  to  the  plaintiffs  being  entitled  to 
interest  under  the  second  branch  of  sec.  113  of  the  Judicature 
Act.  The  plaintiffs  did  not  make  measurements  on  the  basis 
on  which  the  Court  held  them  entitled.  The  plaintiffs  are, 
therefore,  in  my  opinion  not  entitled  to  interest  so  far  as 
recovering  it  depends  upon  their  own  measurement,  computa- 
tion, reckoning,  or  demand,  as  they  have  not  correctly  measured, 
computed,  reckoned,  or  demanded.  Their  demand  was  not  for 
^ a sum  to  which  they  were  entitled.  The  plaintiffs  cannot  be 
placed  in  any  better  position  by  their  mistake  in  measuring, 
and  making  a claim  based  upon  that  measurement,  than  if  they 
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had  done  nothing,  but  as  to  the  claim  for  interest  they  would, 
upon  the  authorities,  seem  to  be  in  no  worse  position.  This  is 
the  case  of  a debtor  being  ready  and  willing  to  pay  as  soon  as 
the  amount  is  ascertained,  and  in  attempting  to  arrive  at  the 
amount,  one  contended  for  one  measurement,  the  other  for  a 
different  measurement.  It  is  going  far  in  such  a case  to  say 
that  the  debtor  must  pay  interest  when  the  omission  to  make  a 
correct  measurement  was  not  attributable  to  misconduct  or  wil- 
ful default ; but  wherever  money  is  owed  upon  a purely  money 
demand  the  debtor  must  run  the  risk  of  being  obliged  to  pay 
interest  as  apparently  “ a jury  may  allow  it,”  and  in  case  of 
bond  fide  dispute,  the  only  way  the  debtor  can  minimize  the 
danger  is  by  arriving  in  the  best  way  he  can  at  the  amount  and 
paying  it,  or  paying  it  into  Court. 

This  is  a money  demand — for  mileage — payable  on  the  first 
days  of  January,  April,  July,  and  October  in  each  year.  The 
plaintiffs  could,  on  the  second  day  of  any  of  the  above  months, 
have  issued  a writ  for  the  recovery  of  the  unpaid  mileage  up  to 
the  first  of  that  month. 

The  fact  that  no  measurement  had  then  been  made  would 
have  been  no  answer  to  the  action.  It  must,  therefore,  be  con- 
sidered for  the  purposes  of  this  enquiry  that  the  money  claimed 
by  the  plaintiffs  was  the  money  found  to  be  due,  and  that 
amount  became  payable  on  the  1st  of  January,  1897.  And  if 
so,  a jury  could  allow  interest  upon  it. 

I was  much  pressed  by  the  fact  that  the  city  apparently 
at  first  made  no  claim  for  interest ; nothing  was  said  about  it 
in  the  statement  of  claim.  I find,  however,  some  authority  for 
the  Master  allowing  interest  under  such  circumstances  in  Earle 
V.  Burland  (1903),  23  C.L.T.  Occ.  N.  276. 

In  the  result,  I come  to  the  conclusion  that  we  must  ‘‘  treat 
the  amount  ultimately  found  as  a debt  that  was  payable  on  the 
date  from  which  interest  has  been  allowed,  so  as  to  warrant  the 
Court  in  giving  interest.” 
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[DIVISIONAL  COURT.] 

Palmer  v.  Michigan  Central  R.W.  Co. 

Railway — Farm- Grossing — Approaches — Liability  to  Repair. 

Where  a railway  severs  a farm  and  the  company  have  constructed  a farm 
crossing,  no  duty  is  cast  upon  them,  in  the  absence  of  express  agreement, 
to  keep  in  repair  the  approaches  thereto  within  the  farm. 

Semble,  in  the  case  of  the  approaches  to  an  overhead  bridge  on  a public  high- 
way, the  presumption  would  be  that  the  approach  is  part  of  the  bridge  and 
to  be  kept  in  repair  by  the  railway  company. 

This  was  an  appeal  from  the  judgment  of  Street,  J., 
reported  6 O.L.R.  90,  where  the  facts  are  fully  stated. 

The  appeal  was  argued  on  January  14th,  1904,  before  Boyd, 
C.,  and  Ferguson,  J. 

W.  J.  Tremeear,  for  the  plaintiff,  contended  that  it  was  the 
duty  of  the  defendants  to  permanently  maintain  and  keep  in 
repair  the  structure  in  question,  including  the  approaches, 
although  outside  the  railway  strip  : 51  Viet.  ch.  29,  sec.  191  (D.), 
ih.  s.  194 ; Hopkins  v.  Corporation  of  the  Town  of  Owen  Sound 
(1895),  27  O.R.  43;  that  “make”  iji  the  statute  implies  and 
includes  “ maintain  ” : Ontario  Lands  and  Oil  Go.  v.  Canada 
Southern  R.W.  Go.  (1901),  1 O.L.R.  215;  Plaster  v.  Grand 
Trunk  R.W.  Go.  (1900),  32  O.R.  55;  that  by  constructing  the 
approach,  the  railway  had  taken  possession  of  that  part  of  the 
ground ; that  the  duty  of  the  railway  company  was  a duty  to 
the  world  at  large:  Quebec  Central  Go.  v.  Pellerin  (1902), 
R.J.Q.  12  Q.B.  152.  He  also  referred  to  Garew  v.  Grand 
Trunk  R.W.  Go.  (1903),  5 O.L.R.. 653.  ' 

I.  F.  Hellmuth,  K.C.,  for  the  defendants,  contended  that  the 
railway  company  would  be  trespassers  if  they  went  on  the 
rplaintiffs  property;  that  the  duty  under  sec.  191  is  not  to  the 
general  public,  but  to  the  owner  of  the  land  ; that  no  such  duty 
rested  on  the  defendants  to  keep  the  crossing  outside  their  pro- 
perty in  repair  ; nor  had  any  notice  been  given  to  them  of  the 
need  of  repair ; that  the  railway  company  was  only  bound  to 
make  a convenient  crossing  over  the  railway’s  lands,  but  that 
on  expropriation  a farmer  would  be  entitled  to  compensation 
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for  any  additional  costs  to  which  he  was  put  by  the  crossing  ; 
that  though  there  did  not  appear  to  be  any  case  on  all  fours 
with  this,  the  following  threw  some  light  on  it : Reist  v.  Grand 
Trunk  R.W.  Co.  (1856),  6 C.P.  421;  S.C.  (1857),  15  U.C.R 
355 ; Town  of  Peterborough  y.  Grand  Trunk  R.  W.  Go. 
(1900-1),  32  O.R.  154,  1 0.  L.  R.  144;  West  Lancashire 
V.  Lancashire  and  Yorkshire  R.W.  Co.  (1903),  19  Times  L.R. 
627 ; and  that  Hopkins  v.  Corporation  of  the  Town  of  Owen 
Sound,  27  O.R.  43,  was  quite  a different  case. 

Tremeear,  in  reply,  contended  that  if  necessary  to  keeping 
the  approaches  in  repair  the  railway  company  were  bound  to 
expropriate  the  plaintiff’s  land;  and  that  it  was  no  more  the 
duty  of  the  plaintiff  to‘  point  out  defects  in  repair  than  of  the 
railway  company  to  find  them. 


January  25.  Boyd,  C.  : — No  ground  appears  to  be  tenable 
upon  which  to  contravene  the  conclusion  arrived  at  by  Mr. 
Justice  Street.  It  is  enough  to  support  that  conclusion  to  say 
that  the  accident  arose  on  the  plaintiff’s  own  property  and  from 
his  own  default  in  not  remedying  the  defect  in  the  approach, 
and  in  not  giving  notice  to  the  company  that  any  such  defect 
existed.  There  are  larger  questions  which  do  not  necessarily 
arise  for  determination,  but,  as  argued  before  us,  I should  say 
that  a distinction  exists  between  the  approaches  to  an  overhead 
bridge  on  a public  highway  and  the  approaches  on  private  land 
to  a farm  crossing  over  the  line  of  rail.  The  farm  crossing,  as  de- 
fined in  Bender  v.  Canada  Southern  R.  W.  (7o.  (1873),  37  U.C.R. 
25,  is  an  easement,  or  right  of  way  or  passage,  which  the  occupier 
of  the  farm  has  for  the  purposes  of  his  farm  over  the  soil  of  the 
railway  company  contained  within  the  limits  of  the  crossing. 
There  would  appear  to  be  no  right  to  encroach  on  private  land 
for  the  purpose  of  making  approaches  to  the  bridge  over  the 
railway  tracks  unless  with  the  consent  of  the  proprietor.  That 
was  given  in  this  case,  and,  apparently,  from  time  to  time  as  the 
height  of  the  bridge  from  the  track  was  increased — owing,  I 
suppose,  to  the  increased  height  of  some  of  the  cars — there  was 
a corresponding  raising  and  extension  of  the  approach  on  the 
land  of  the  owner. 

The  final  construction  as  it  now  exists  was  made  about 
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eight  years  ago  by  the  express  direction  of  the  owner,  who 
preferred  to  have  a steep  approach,  one  foDt  in  seven  with  gravel 
put  on,  in  preference  to  one  offered  by  the  railroad  of  similar 
grade  to  the  crossing  over  a highway  of  one  foot  in  twenty.  This 
kind  of  crossing  was  supplied  by  the  company  to  the  proprietor  s 
satisfaction,  and  the  legal  question  is,  whose  duty  is  it  to  keep 
the  approaches  in  repair. 

While  the  presumption  would  be  in  the  case  of  a public  way 
that  the  approach  is  part  of  the  bridge  and  to  be  kept  in  repair 
by  the  railway  company — that  does  not  appear  to  obtain  in  the 
case  of  a private  crossing  such  as  this.  In  the  absence  of 
original  compensation  as  to  the  crossing  of  which  the  evidence 
is  silent  either  way,  and  in  the  absence  of  express  agreement 
(and  none  has  been  proved  in  this  case)  the  rule  appears  to  be 
that  while  the  company  maintains  the  crossing  over  its  limits, 
the  owner  maintains  the  approaches  within  his  limits.  The 
company  has  no  right  to  enter  on  his  lands  in  order  to  repair, 
nor  does  it  appear  to  me  that  the  statute  calls  upon  the  company 
to  keep  up  the  approaches  on  the  land  of  the  owner:  sec.  191. 
The  cases  cited  on  this  point : Reist  v.  Grand  Trunk  R.  W.  Go. 
6 C.P.  421 ; S.C.,  15  U.C.R.  355,  contain  dicta  on  the  point 
which  are  in  accord  with  a decision  of  William  v.  Clark  (1885), 
140  Mass.  238.  Judgment  affirmed  with  costs  of  appeal. 

Ferguson,  J.,  concurred  in  the  conclusion. 
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[IN  THE  COURT  OF  APPEAL.] 


C.  A. 

1903 

Oct.  10. 


Dominion  Bank  v.  Ewing. 

Bills  of  Exchange — Banks  and  Banking — Forged  Note — Lying  By — Laches — 
Silence — Estoppel — Liabili  ty. 


1904 
Jan.  25. 


A bank  on  August  I5th,  1900,  by  letter,  informed  the  ostensible  makers  of  a 
promissory  note  that  it  had  that  day  discounted  the  note  for  the  payees. 
The  makers’  name  had  been  forged.  They,  however,  did  not  reply  or  inform 
the  bank  of  the  forgery  until  December  10th,  1900,  having  in  the  meanwhile 
been  corresponding  with  the  forger,  urging  him  to  settle  the  matter.  A 
large  part  of  the  proceeds  of  the  discount  was  not  paid  out  by  the  bank 
until  after  the  time  when  they  could  have  had  notice  from  the  defendants 
that  the  note  was  a forgery  : — 

Held^  that  the  defendants’  silence,  coupled  with  the  resulting  damage, 
estopped  them  from  denying  their  signature  ; and  that  they  were  liable  for 
the  full  amount  of  the  note. 


This  was  an  appeal  by  the  defendants  from  the  following 
judgment  of  Meredith,  J.,  delivered  by  him,  after  trial  of  this 
action  before  him,  on  September  16th,  1902,  at  the  Toronto 
Autumn  Assizes,  without  a jury.  The  facts  of  the  case  are 
fully  stated  in  the  judgments. 

October  10.  Meredith,  J.: — The  promissory  note  was  not 
made  by  or  with  the  authority  of  the  defendants,  but,  immedi- 
ately after  it  was  negotiated,  they  became  aware,  through  the 
notice  the  plaintiffs  sent  them,  of  it,  and  that  the  plaintiffs 
were  the  holders  of  it,  relying  upon  its  genuineness,  and,  imme- 
diately after  receiving  such  notice,  they  communicated  with  the 
person  who  had  negotiated  the  note,  and,  at  his  instance  and 
for  his  benefit,  abstained  from  repudiating  it  until  about  four 
months  afterwards.  This  they  did  against  the  advice  of  their 
solicitor,  and  in  the  belief  that  their  failing  to  promptly  repu- 
diate would  make  them  liable  to  pay  the  note. 

They  took  the  risk  in  the  expectation  that  the  person  who 
had  negotiated  the  note  would  be  obliged  to  and  would  take 
it  up  before  maturity,  and  in  order  to  screen  and  accommodate 
him  meanwhile.  In  these  circumstances  are  they  liable  ? It 
was  contended  for  the  defendants,  and  conceded  for  the  plain- 
tiffs, that  there  could  be  no  ratification,  but  I am  by  no  means 
sure  of  that.  There  certainly  can  be  a ratification  of  a forgery 
in  some  cases.  The  case  of  ^coit  v.  The  Bank  of  New  Bruns- 
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wick  (1894),  23  S.C.R.  277,  seems  to  indicate  that  there  may  be  in 
any  case.  The  question  is  always,  perhaps,  really  one  of  fact. 
Even  in  the  case  of  Brook  v.  Hook  (1871),  L.R.  6 Exch.  89,  it  was 
admitted,  on  all  hands,  that  there  might  be  a ratification  in  a 
case  where  the  forger  pretended  that  he  had  authority  to  sign 
the  name,  and  that  he  had,  under  such  authority,  signed  it.  Can 
it  not  be  said  that  the  maker  of  a negotiable  instrument 
always  gives  authority  to  the  holder  to  pledge  the  maker’s 
credit  for  the  payment  of  it,  and  that  the  holder,  in  negotiating 
it,  acts  expressly  or  tacitly,  upon  that  authority,  and  is  not  that 
enough  ? Must  the  holder  always  go  further  and  profess  to 
have  performed  the  mechanical  part  of  actually  signing  for  the 
maker  ? Is  it  not  enough  if  the  forger  profess  to  be  authorized 
to  pledge  the  maker’s  credit,  and  to  be  acting  on  that  authority, 
and  does  he  not  really  always  so  profess  by  his  acts  if  not  in 
words  ? 

If  there  could  be  a ratification,  there  is  probably  enough 
evidence  to  support  a finding  that  there  was  one  between  the 
makers  and  the  negotiator  of  the  note ; see  per  Lord  Black- 
burn, at  page  101  of  McKenzie  v.  The  British  Linen  Co. 
(1881),  6 App.  Cas.  82  ; and  that,  upon  the  authority  of  that 
learned  Judge  and  of  the  Scott  case,  is  enough,  even  if  it  be 
necessary  to  find  that  the  plaintiffs  were  not  expressly  or  tacitly 
parties  to  it. 

But,  whether  there  was  ratification  or  not,  the  defendants 
are,  in  my  judgment,  estopped  from  denying  making  the  note. 

Since  the  decision  in  the  McKenzie  case,  it  must  be  con- 
sidered, generally,  the  legal  duty  of  a person  whose  name  has 
been  forged,  to  inform  the  holder  of  the  forged  instrument  of 
the  fact  promptly  after  becoming  aware  of  it ; and  that  such 
a person  becomes  liable  upon  it  if,  by  reason  of  neglect  of  such 
duty,  the  holder’s  position  is  altered  for  the  worse  : see  Ogilvie 
V.  West  Australian  Mortgage  and  Agency  Corporation,  [1896] 
A.C.  257,  at  p.  269. 

In  this  case,  prompt  notice  would  have  enabled  the  plaintifis 
to  have  retained  part  of  the  proceeds  of  the  note,  which  were 
afterwards  withdrawn  by  the  person  who  negotiated  it,  and 
want  of  notice  prevented  them  taking  such  civil  or  criminal 
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C.  A.  action,  or  other  course,  before  that  person  absconded,  as  they 
might  have  deemed  advisable. 

Dominion  The  latter  circumstance  was  treated  by  one  of  the  Judges  of 
the  Court  of  Appeal,  in  the  case  of  The  Merchants  Bank  of 
Ewing.  Canada  v.  Lucas  (1889),  15  A.R.  573,  see  p.  587,  as  “ too  specu- 

Meredith,  J.  lative  to  be  the  foundation  of  a legal  right.”  But  that  .is  an 
opinion  apparently  not  entertained  by  the  Judicial  Committee 
of  the  Privy  Council:  see  p.  270  of  the  report  of  the  Ogilvie 
case. 

Upon  the  decided  cases,  the  defendants  are,  in  my  judgment, 
liable  to  pay  the  amount  of  the  note : see  p.  270  of  the  report 
of  the  Ogilvie  case. 

There  will  be  judgment  accordingly,  with  costs  of  the  action. 

The  appeal  was  argued  on  September  15th,  1903,  be- 
fore Moss,  C.J.O.,  and  Osler,  Maclennan,  Garrow,  and  Mac- 
LAREN,  JJ.A. 

H.  8.  Osier,  K.C.,  and  Britton  Osier,  for  the  appellants, 
contended  that  a forgery,  such  as  that  in  question,  could  not  be 
ratified,  and  that,  at  any  rate,  the  evidence  shewed  that  there 
was  no  idea,  on  their  client’s  part,  of  ratifying  it ; that  if 
any  duty  was  cast  on  the  defendants  it  could  not  be  put  higher 
than  to  inform  the  bank  before  maturity  of  the  note ; that  there 
was  no  representation  by  the  defendants  to  the  bank  made 
with  the  intention  of  the  bank  acting  on  it ; nor  did  the  bank 
act  on  any  representation  by  the  defendants;  that  the  funds,  the 
proceeds  of  the  note,  were  in  eftect  gone  when  the  amount  was 
credited  to  the  Phospate  Company,  cheques  drawn  upon  them 
being  in  the  hands  of  innocent  holders.  He  referred  to  Mc- 
Kenzie V.  British  Linen  Go.,  6 App.  Cas.  82, per  Blackburn,  J.; 
Merchants  Bank  v.  Lucas,  15  A.R.  573. 

G.  F.  Shepley,  K.C.,  and  G.  F.  Kelleher,  contended  that  the 
forgery  here  could  be  and  had  been  ratified ; and  that  on  the 
doctrine  of  estoppel  the  plaintiffs  were  entitled  to  hold  the 
defendants  for  the  full  amount  of  the  note  Scott  v.  Bank  of 
New  Brunswick,  23  S.C.R.  277  ; McKenzie  v.  British  Linen 
Go.,  6 App.  Cas.  82;  Merchants  Bank  v.  Lucas,  15  A.R.,573  ; 
Ogilvie  v.  West  Australian  Mortgage  and  Agency  Corpora- 
tion, [1896]  A.C.  257. 
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Osier,  in  reply,  cited  Hunt  v.  Reilly  (1902),  52  Atlantic  Rep. 
681. 

January  25.  The  judgment  of  the  Court  was  delivered  by 
OsLER,  J.A.: — 

The  plaintiffs  are  endorsees  of  a promissory  note  for  $2,000, 
dated  August  14th,  1900,  bearing  to  be  made  by  the  defend- 
ants, payable  four  months  after  date  to  the  order  of  the  Thomas 
Phosphate  Company,  and  endorsed  by  them  to  the  plaintiffs. 

The  defendants  deny  the  making  of  the  note,  and  allege  that 
if  it  purports  to  be  signed  by  them,  the  signature  is  a forgery. 

The  plaintiffs  reply  that  even  if  the  signature  is  a forgery, 
the  defendants  are  estopped  from  denying  that  it  is  in  fact  their 
signature.  i 

The  facts  may  be  very  briefly  stated. 

One  Wallace  was  the  manager  of,  and,  perhaps,  interested 
in,  a business  carried  on  by  one  Walter  C.  Bonnell,  under  the 
name  of  the  Thomas  Phosphate  Company,  which  previous  to 
August  14th,  1900,  had  done  some  banking  business  with 
the  plaintifls.  On  August  15th,  Wallace  procured  the  note 
now  sued  on  to  be  discounted  by  the  bank  for  the  Phos- 
phate Company,  and  the  proceeds  were  placed  to  the  com- 
pany’s credit.  On  the  15th  and  16th  of  August  cheques  were 
issued  by  the  company  against  the  proceeds  of  the  deposit  and 
other  small  deposits,  payments  of  which  left  a balance  to  their 
credit  at  the  close  of  business  on  the  15th  of  $1,611.55;  on 
the  16th  of  $1,355,  and  on  the  I7th,  of  $84. 

On  the  15th  the  bank  sent  a memorandum  to  the  defendants, 
who  reside  in  Montreal,  in  the  following  terms ; — “ Toronto, 
August  15th,  1900.  You  will  please  take  notice  that  your  note 
for  $2,000  to  the  Thomas  Phosphate  Co.  falls  due  at  this  bank 
on  December  17th,  1900,  and  you  are  requested  to  provide  for 
the  same.  A.  P.,  Assistant  Manager.  To  Messrs  Ewing  & Co.> 
Montreal.” 

This  was  received  by  the  defendants  on  August  16th.  To 
the  bank  they  made  no  response,  and  took  no  notice  of  the 
memorandum,  but  between  themselves  and  Wallace  an  active 
correspondence  by  telegram  and  letter  was  kept  up,  beginning 
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on  August  16th  and  ending  on  December  5th,  on  the  defen- 
dants’ side  at  first  asking  for  an  explanation  “ before  advising 
bank,”  and  then  urgently  insisting  on  the  note  being  taken  up  ; 
while  Wallace’s  letters  are  filled  with  the  usual  regrets  and 
excuses  for  his  conduct,  and  vain  promises  to  settle  the  note 
and  relieve  the  defendants’  anxiety. 

The  defendants  appreciated  the  gravity  of  the  situation, 
warning  Wallace  by  telegram,  and  letter,  on  August  16th 
that  “ the  Phosphate  Company  have  no  note  of  ours,”  and  that 
“ before  advising  the  bank  of  this  thought  it  better  for  you  that 
that  we  should  ask  you  what  it  means  ” and  that  “ we  have  to 
act  promptly,  and  to  advise  the  bank  at  once  to  save  ourselves;” 
on  the  21st,  that  “the  only  way  out  of  it  is  for  you  to  take 
it — the  note — up,  and  that  at  once,”  and  that  “ contrary  to  ad- 
vice received  we  have  held  off  for  a day  before  notifying  the 
bank.”  On  the  23rd,  that  “ our  lawyers  told  us  distinctly 
that  we  had  at  once  to  advise  the  bank,  in  fact  to  do  so  the 
night  we  wrote  you.  We  are  now  going  against  their  advice. 
For  God’s  sake,  fix  it  at  once,  else  we  don’t  know  how  the  thing 
will  end.”  And  on  the  25th,  in  a similar  strain,  repeating  the 
warning  they  had  received  from  their  lawyers  and  adding, 
“ what  can  we  do  ? We  want  to  protect  ourselves.  So  far  we 
have  only  been  protecting  you,  and  to-morrow  we  must  know 
something  definite,  as  we  cannot  longer  run  the  risk  we  are 
doing.”  On  October  22nd,  “ By  our  silence  we  may  now  be 
responsible,  but  this  responsibility  we  should  certainly  dispute, 
and  you  know  the  only  way  we  could  dispute  it — but  it  would 
be  a vile  job.”  On  December  4th  the  plaintiffs  wrote  defen- 
dants a formal  letter  advising  them  that  they  were  the  holders 
of  a note  made  by  them,  dated  August  14th,  1900,  and  pay- 
able at  their  branch  ofl&ce  on  the  17th  instant,  and  requesting 
defendants  to  provide  for  the  same.”  The  defendants  wrote  to 
Wallace  on  the  5th  of  December,  enclosing  copy  of  this  letter, 
“ which  we  certainly  cannot  let  go  unanswered.  We  have  pro- 
tected you  as  long  as  possible,  but  must  now  protect  ourselves. 
We  have  decided,  however,  not  to  reply  to  this  till  Monday,  the 
10th  instant,  thus  giving  you  as  long  a time  as  possible,  but  on 
that  day  unless,  etc.,  we  will  write  the  bank  denying  the  note.” 
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On  the  10th  they  did  so,  and  advised  Wallace,  “We  have 
replied  to  the  bank  that  we  have  not  given  such  a note.” 

The  bank  manager  said  that  the  note  came  into  the  bank’s 
possession  on  the  14th ; the  discount  was  not  agreed  upon  until 
the  15th  of  August.  That  Wallace,  i.e.,  the  Phosphate  Com- 
pany, was  at  once  entitled  to  draw  against  the  proceeds,  which 
were  placed  to  his  credit  before  the  memorandum  of  the  15th  was 
sent  to  the  defendants.  The  bank  did  not  treat  that  as  a letter  to 
which  they  required  or  expected  an  answer  before  giving  credit. 
They  sent  the  letter  of  the  4th  of  December,  in  consequence  of 
Bonnell  having  come  in  and  asked  them  to  find  out  if  the  note 
was  all  right.  If  they  had  received,  on  the  17th  of  August, 
such  a letter  as  the  defendants  wrote  them  on  the  10th  of  De- 
cember; they  would  have  refused  to  do  “ any  further  business 
with  the  account.”  He  said  that  Wallace  had  left  the  country 
“ about  the  time  the  note  matured ; ” but  whether  before  or 
after  he  did  not  know. 

The  action  was  not  brought  until  November  23rd,  1901. 

The  learned  trial  Judge  found  that  the  note  was  a forgery 
by  Wallace,  but  that  the  defendants  were  estopped  by  their 
conduct  from  setting  this  up,  and  he  gave  judgment  against 
them  for  the  full  amount  of  the  note. 

The  defendants  appeal,  contending  that  there  was,  under  the 
circumstances,  neither  ratification  nor  estoppel,  and  that  in  any 
event  the  recovery  against  them  should  have  been  restricted  to 
the  least  sum  the  plaintiffs  could  be  said  to  have  lost  by  reason 
of  the  defendants’  omission  to  reply  to  their  memorandum  of 
the ‘15th  of  August. 

The  plaintiffs  cannot,  in  my  opinion,  support  the  judgment 
on  the  ground  of  ratification,  nor  does  the  learned  trial  Judge 
rest  it  on  that  ground,  although  he  throws  out  some  suggestions 
in  favour  of  it.  The  case  is  precisely  within  the  holding 
in  Merchants  Bank  Lucas,  15  A.  R.  573,  affirmed  in  Su- 
preme Court,  18  S.C.R.  704,  that  “the  act  of  forgery  in  the 
transaction  not  being  an  act  professing  to  have  been  done  for 
or  under  the  authority  of  the  defendants,  was  incapable  of 
ratification.”  Scott  v.  The  Bank  of  New  Brunswick,  23 
S.C.R.  277,  is  not  opposed  to  this.  In  the  language  of  the 
Chief  Justice  (Sir  H.  Strong),  that  was  a case  of  “a  pretended 
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agent  obtaining  payment  of  money  belonging  to  his  assumed 
principal  by  false  representations  and  pretences  as  to  his  au- 
thority.” There  was  a professed  agency,  and,  therefore,  some- 
thing capable  of  ratification  by  the  alleged  principal.  And  see 
the  proviso  of  sec.  24  of  the  Bills  of  Exchange  Act,  53  Viet., 
ch.  33  D. 

Moreover,  if  ratification  there  could  be  of  such  a forgery 
as  this,  there  is  no  evidence  of  it,  nothing  appearing  but  ab- 
solute silence  on  the  part  of  the  defendants  towards  the  plain- 
tiffs, and  consistent  repudiation  towards  Wallace  of  any  right 
or  authority  in  him  to  make  the  note : MacKenzie  v.  British 
Linen  Co.,  6 App.  Cas.  82-91.  Intention  to  ratify  is  expressly 
disclaimed:  see  Forsyth  v.  Day  (1858),  46  Me.  176.  196,  cited 
Scott  V.  The  Bank  of  New  Brunswick,  23  S.C.R.  277,  at  p.  287. 

The  plaintiff’s  case  must,  therefore,  rest  upon  estoppel. 
Was  there  a duty  on  the  defendants’  part  to  speak  when  they 
received  the  notice  of  August  15th,  or  were  they  at  liberty 
to  refrain  from  doing  so  without  incurring  any  risk  in 
case  the  plaintiffs  should  sustain  disadvantage  from  their 
silence.  The  letter  I have  referred  to  was  a clear  intimation 
that  the  bank  were  the  holders  of  a promissory  note  purporting 
to  be  made  by  the  defendants,  which  note  they  were  requested 
to  provide  for,  i.e.,  to  pay.  It  was  the  announcement  of  an  ordi- 
nary business  dealing  on  the  part  of  the  bank  with  an  alleged 
commercial  obligation  of  the  defendants,  which  they  were  ex- 
pected to  meet  in  accordance  with  its  terms.  If  the  defendants 
deliberately  omitted  to  answer  such  a communication  and  to 
repudiate  liability,  though  their  silence  alone  would  not  be  suffi- 
cient to  create  an  estoppel,  they  incurred  the  risk  of  the  plaintiffs 
being  induced  thereby  to  treat  the  note  as  genuine  and,  by 
dealing  with  the  forger  on  that  footing,  to  alter  their,  position 
for  the  worse.  The  principle  which  applies  is  that  laid  down  by 
Parke,  B., speaking  for  the  Court  of  Exchequer,  in  the  well-known 
case  of  Freemari  y.  Cooke  (1848), 2 Exch.  654,  at  p.663.  “If,  what- 
ever a man’s  real  intention  may  be,  he  so  conducts  himself  that 
a reasonable  man  would  take  the  representation  to  be  true,  and 
believe  that  it  was  meant  that  he  should  act  upon  it,  and  did 
act  upon  it  as  true,  the  party  making  the  representation  would 
be  equally  precluded  from  contesting  its  truth  ; and  conduct,  by 
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negligence  or  omission,  where  there  is  a duty  cast  upon  a person, 
by  usage  of  trade  or  otherwise,  to  disclose  the  truth,  may  often 
have  the  same  effect.”  And  see  Cairncross  v.  Lorimer  (I860), 
3 Macqueen  827,  830 ; Leather  Manufacturers'  Bank  v.  Mor- 
gan (1886),  117  U.S.  96,  112.  It  was  contended  that  the 
defendants  were  not  bound  to  take  any  notice  of  the  bank’s 
letter.  No  doubt  a man  is  not  bound  to  answer  every  letter  he 
receives,  or  to  combat  every  charge  or  allegation  which  the 
writer  may  make  against  him : Wiedeman  v.  Walpole,  [1891] 
2 Q.B.  534.  But  a business  communication  like  that  in  ques- 
tion stands  on  quite  a different  footing,  and  according  to  the 
dictates  of  common  sense  and  fair  dealing  does  require  an  answer, 
since  it  must  be  apparent  to  the  receiver  that  the  future  conduct 
of  the  sender,  in  regard  to  the  receiver’s  supposed  obligation, 
may  or  will  be  different  if  it  is  a forgery,  from  what  it  would 
be  if  it  were  the  genuine  instrument  it  was  taken  for ; see 
Wiedeman  v.  Walpole,  supra,  pp.  537-539  ; Richardson  v.  Dunn, 
(1841),  2 Q.B.  218,  and  Am.  and  Eng.  Encycl.  of  Law,  2nd  ed.,  vol. 
11,  pp.  427-8  (f).  That  silence  under  such  circumstances,  when 
coupled  with  resulting  damage,  will  create  an  estoppel  against 
a person  in  the  defendants’  situation  is  shewn  by  MacKenzie  v. 
The  British  Linen  Go.,  6 App.  Cas.  82,  where  the  general  law  is 
stated  very  fully.  A passage  from  Lord  Watson’s  judgment 
may  be  quoted,  p.  109,  “ It  would  be  a most  unreasonable  thing 
to  permit  a man  who  knew  the  bank  were  relying  upon  his 
forged  signature  to  a bill,  to  lie  by  and  not  to  divulge  the  fact 
until  he  saw  that  the  position  of  the  bank  was  altered  for  the 
worse.  But  it  appears  to  me  that  it  would  be  equally  contrary 
to  justice  to  hold  him  responsible  for  the  bill,  because  he  did  not 
tell  the  bank  of  the  forgery  at  once,  if  he  did  actually  give  the 
information,  and  if,  when  he  did  so,  the  bank  was  in  no  worse 
position  than  it  was  at  the  time  “ when  it  was  first  within  his 
power  to  give  the  information.”  See  also  per  Lord  Selborne, 
L.C.,  pp.  91,  92,  and  Lord  Blackburn,  pp.  100,  101.  Delay, 
therefore,  in  giving  notice  to  the  holder — perhaps,  even  until 
payment  is  demanded — is  immaterial  if  it  has  not  placed  him 
in  a worse  position  than  he  was  in  when  notice  might  at  first 
have  been  given.  On  the  facts  in  the  case  cited,  it  was  held 
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that  the  appellant’s  delay  in  giving  notice  had  not  injured 
the  respondents,  who  had  incurred  their  whole  loss  before  the 
appellant  received  notice  of  the  forgery  they  sued  on,  and 
who  had  lost  by  delay  no  remedy  against  the  forger.  See  also 
Davis  v.Bank  of  England  {1824i),  2 Bing.  393-409;  S.C.,  in  error^ 
(1826),  5 B.  & C.  185  ; and  Ogilvie  v.  The  West  Australian  Mort- 
gage and  Agency  Corporation,  [1896J  A.C.  257,  265.  These  were 
the  principles  acted  upon  in  Merchants  Bank  v.  Lvxas,  1 5 A.  R.. 
573-594;  and  Saderquist  v.  Ontario  Bank  (1889),  ib.  609^ 
where  the  persons  whose  names  had  been  forged  had  maintained 
silence  for  a time  but  had  not  thereby  caused  or  contributed  to^ 
the  bank’s  loss. 

In  the  case  before  us  the  defendants  were  brought  into 
direct  relation  to  the  bank,  in  regard  to  the  note,  by  the  letter 
of  August  15th.  I mean  that  they  did  not  hear  of  it  merely 
incidentally  on  the  street,  as  it  were,  or  from  some  one  having 
no  interest  in  the  matter.  It  is  properly  to  be  inferred  from 
that  letter,  and  from  Wallace’s  telegram  to  them  of  August 
16th,  that  they  knew  that  the  bank  were  the  holders  of  the  note 
and  might,  therefore,  deal  with  it  in  anyway  in  which  commercial 
paper  is  ordinarily  dealt  with,  by  discounting  it,  and  placing  the 
proceeds  to  the  credit  of  the  Phosphate  Company,  or  otherwise.- 
They  were  in  the  exclusive  knowledge  of  the  fact  of  the  f orgery,, 
and  were  conscious,  as  their  telegram  and  letter  to  Wallace  of 
August  16th  shew,  that  if  they  did  not  advise  the  Bank 
promptly  they  were  incurring  a risk,  that  namely,  of  becoming 
liable,  notwithstanding  the  forgery  if,  in  consequence  of  their 
delay,  the  bank  altered  their  position  for  the  worse.  In  the 
interest  of  Wallace  they  deliberately  chose  to  take  that  risk,, 
and  refrained  from  giving  notice  to  the  bank  for  nearly  the 
whole  period  of  the  currency  of  the  note.  Had  they  written 
on  the  16th  their  letter  would  have  been  received  by  the  bank 
in  course  of  post  on  the  1 7 th,  when  there  was  still  at  the  credit 
of  the  Phosphate  Company,  of  the  proceeds  of  the  discount,  the 
sum  of  $1,355.  It  was  urged  that  the  defendants  might  reason- 
ably wait  to  hear  from  Wallace  before  writing  to  the  bank,  and; 
that  they  might  have  supposed  that  the  bank  had  mistakenly 
advised  them  of  a note  made  by  them  instead  of  a draft  made 
upon  them  by  Wallace.  The  bank’s  letter  was  clear  enough,. 
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but  Wallace’s  telegram  to  them  of  the  16th,  in  answer  to  their 
own  of  that  date,  must  have  removedfall  doubt  from  their  minds, 
and  left  them,  in  my  opinion,  no  excuse  for  not  at  once  advising 
the  bank.  Then  it  was  said  that  the  bank’s  loss  was  complete 
on  the  16th,  because  checks  had  already  been  issued,  though  not 
paid,  covering  nearly  the  whole  of  the  balance.  This,  however, 
cannot  be  material,  as  the  bank  might  have  refused  payment  on 
becoming  aware  of  the  repudiation  of  the  note.  The  result  of 
the  silence  of  the  defendants,  and  of  their  lying  by  for  the  benefit 
of  the  forger,  was  that  the  bank’s  position  was  materially 
altered  to  their  prejudice,  and  the  defendants  are,  therefore, 
estopped  from  denying  their  liability  upon  the  note. 

I say  nothing  of  the  subsequent  departure  of  the  forger 
from  the  country,  as  it  appears  that  the  bank  had  an  oppor- 
tunity of  proceeding  against  him  before  he  left,  and  after  they 
had  received  the  defendants’  letter  of  the  10th  of  December. 

The  only  question  remaining  is,  whether  the  plaintiffs’  re- 
covery ought  to  be  restricted,  as  the  defendants  contend,  to 
$1,355,  or  any  lesser  sum  which  was  actually  paid  out  after  the 
time  when  the  plaintiffs  should  have  had  notice  of  the  forgery, 
this,  it  is  said,  being  the  only  loss  which  can  be  attributed  to  the 
defendant’s  delay.  In  my  opinion  the  plaintiffs  are  entitled  to 
recover  the  full  amount  of  the  note.  When  an  action  is  main- 
tained by  evidence  of  facts  which  estop  the  defendant  from 
setting  up  a defence  which  might  otherwise  have  been  open  to 
him,  the  nature  of  the  recovery  depends  upon  the  real  cause  of 
action,  not  upon  the  estoppel,  which  is  only  evidence  in  support 
of  it.  In  cases  like  In  re  Bahia  and  The  San  Francisco 
R.  W.  Co.  (1868),  L.R.  3 Q.B.  584,  and  Hart  v.  Frontino 
and  Bolivia  South  American  Gold  Mining  Co.  (1870),  L.R. 
5 Exch.  Ill,  where  the  plaintiffs’  title  to  shares  depended  upon 
an  estoppel  arising  out  of  the  issue  to  him  of  a certificate  of 
ownership,  the  value  of  the  shares,  which  the  defendants 
were  unable  to  give  him,  afforded  the  measure  of  his  damages 
for  their  loss,  though  this  may  have  borne  no  relation  to  the 
sum  he  actually  paid  on  the  faith  of  the  certificate.  So,  in 
cases  where  the  plaintiff’s  claim  is  for  goods  covered  by  dock  or 
wharfinger’s  warrants,  issued  by  the  defendant,  damages  are 
measured  by  the  value  of  the  goods,  the  title  to  which  is  mani- 
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fested  by  the  warrant.  The  shareholder,  or  the  warrant  holder, 
is  entitled  to  the  shares,  or  the  goods,  as  the  case  may  be,  and 
if  the  defendant  cannot  give  them  to  him  he  must  pay  damages, 
measured  by  their  value.  These  cases  afford  an  analogy  to  the 
present  case,  which  is  not  one  sounding  in  damages  for  deceit 
or  misrepresentation,  in  which  the  damages  are,  in  the  strictest 
sense,  unliquidated,  but  is  on  a contract — a promissory  note — a 
piece  of  property,  of  which  the  plaintiffs  are  holders,  and  of 
which  the  defendants  are  estopped  by  their  conduct  from  deny- 
ing that  they  are  the  makers.  The  issue  was  upon  that  denial. 
It  is  found  against  the  defendants  upon  the  evidence,  not  of 
the  amount  of  the  plaintiffs’  actual  loss,  but  of  facts  from  which 
in  law  the  result  is  that  the  defendants  must  be  taken  to  be  the 
makers  of  the  note.  The  estoppel  goes  to  that  extent,  «ind 
there  is  no  reason  for  saying  that  their  liability  upon  the  note 
which  the  plaintiffs  have  bought  and  paid  full  value  for  is  to  be 
severed.  “ Estoppel  by  conduct,  when  fully  made  out,  operates 
by  nature  (i.e.,  whenever  it  can  so  operate),  like  all  other  estop- 
pels, specifically ; it  gives  to  the  party  entitled  the  rights  he 
would  have  had  against  the  one  estopped,  supposing  the  repre- 
sentation true”:  Bigelow  on  Estoppel,  5 ed.,  p.  651,  citing 
Grissler  v.  Powers  (1880),  81  N.Y.  57.  In  Fall  River  National 
Bank  v.  Buffington  (1867),  97  Mass.  498,  an  endorser,  who 
was  held  to  be  estopped  from  denying  his  endorsement, 
contended  that  his  liability  ought  to  be  confined  to  such 
damages  as  the  plaintiff  could  shew  that  he  had  sustained 
from  relying  on  his  representation.  The  Court  said  “The 
whole  notes  were  the  property  of  the  bank ; the  bank  had 
paid  full  value  for  them  ...  If  the  defendant  endorsed 
the  notes  he  was  liable  to  the  plaintiff  for  the  full  amount,  and 
if  by  his  conduct  he  has  precluded  himself  from  denying  that 
he  did  endorse  them,  there  is  no  division  to  be  made  of  his  lia- 
bility as  an  endorser  ...  If  the  action  were  for  deceit  in 
making  a false  representation  the  rule  of  damages  would  be 
found  by  ascertaining,  as  the  defendant  asks  should  be  done,  in 
how  much  worse  condition  the  plaintiffs  had  been  put  by  reason 
of  the  deceit.  But  the  plaintiffs  are  not  in  that  position  . . . 
The  injury  which  would  result  to  the  plaintiff  from  allowing 
the  defendants’  admission  that  he  was  endorser  to  be  disproved, 
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would  be  the  loss  of  his  security  as  endorsee,  and  the  estoppel 
is  to  be  co-extensive  with  the  injury.”  To  the  same  effect  is 
the  case  of  Tobey  v.  Chipman  (1866),  13  Allen  (Mass.)  123. 

On  the  whole  it  appears  to  me  that  the  judgment  is  right, 
and  that  the  appeal  should  be  dismissed  with  costs. 


A.  H.  F.  L. 


[IN  THE  COURT  OF  APPEAL.] 

In  re  Canadian  Oil  Fields,  Limited,  and  the  Township 
OF  Enniskillen. 

Assessment  and  Taxes — Piping — Scrap  Iron — Land^’  of  Companies — 2 Ed. 
VII,  ch.  31,  s.  l—R.8.0.  1897.  ch.  224,  s.  18. 

The  provisions  of  section  18  of  the  Assessment  Act,  R.S.O.  1897,  c.  224,  as 
amended  by  2 Edw.  VII,  ch.  31,  s.  1,  relating  to  the  assessment  of  the  land 
of  certain  companies,  only  apply  to  companies  of  the  specific  description 
therein  mentioned,  and,  therefore,  do  not  apply  to  the  pipe  line  of  a company 
carrying  on  the  business  of  procuring  and  transmitting  crude  petroleum. 

This  was  a case  stated  by  the  Lieutenant-Governor-in- 
Council,  under  sec.  85  of  the  Assessment  Act,  R.S.O.  1897,  ch. 
224,  upon  the  appeal  to  the  county  Judge  of  the  county  of 
Lambton  by  the  Canadian  Oil  Fields,  Limited,  from  the  deci- 
sion of  the  court  of  revision  assessing  the  company  in  respect 
to  their  pipe  line  extending  through  the  township  of  Ennis- 
killen. 

The  company  carries  on  the  business  of  procuring  crude 
■petroleum  from  the  producers  at  certain  receiving  stations 
throughout  the  county  of  Lambton,  and  transmitting  the  same 
through  pipes  laid  in  the  ground  to  the  tanks  of  the  company 
in  the  town  of  Petrolia ; and  certain  of  the  pipes  of  the  com- 
pany used  for  this  purpose  extend  through  the  township  of 
Enniskillen,  forming  a portion  of  the  pipes  connecting  the 
receiving  stations  in  other  municipalities  with  the  company’s 
tanks  in  Petrolia. 

The  learned  county  Judge  held  that  the  company  not  being 
one  of  those  referred  to  in  sub-sec.  2 of  sec.  1 of  the  Assessment 
Amendment  Act,  1902,  2 Edw.  VII.,  ch.  31,  amending  sec.  18  of 
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the  Assessment  Act,  R.S.O.  1897,  ch.  224  (which  sub-sec.  2 refers 
only  to  water,  heat,  light  and  power,  telephone,  telegraph, 
street  railway  and  electric  railway  companies),  sub-sec.  3 of 
that  amendment  — which  provides  that  the  rails,  ties,  poles, 
wires,  gas  and  other  pipes,  mains,  conduits,  substructures  and 
superstructures  upon  the  streets,  roads,  highways,  lanes  and 
other  public  places  of  the  municipality  belonging  to  such  com- 
panies shall  be  ‘‘  land  ” within  the  meaning  of  the  Assessment 
Act,  and  shall  when  and  so  long  as  in  actual  use  be  assessed  at 
their  actual  cash  value  as  the  same  would  be  appraised  upon  a 
sale  to  another  company,  etc. — did  not  apply  to  it.  Neverthe- 
less, he  assessed  the  pipe  line  at  lljc.  per  foot,  less  10  per  cent, 
for  depreciation,  wear  and  tear. 

The  appeal  was  argued  on  January  25th,  1904,  before  Moss, 
C.J.O.,  OsLER,  Maclennan,  Garrow,  and  Maclaren,  JJ.A. 

G.  F.  Shepley,  K.C.,  for  the  appellant,  contended  that  in 
spite  of  the  county  judge’s  holding  on  the  law,  he  had  inconsis- 
tently taxed  the  appellants’  pipe  line  as  though  sub-sec.  3 of 
sec.  1 of  2 Edw.  VII.  ch.  31,  did  apply  to  them,  i.e.,  as  the  pipe 
line  of  a going  concern ; whereas  the  company,  not  coming  with- 
in the  amending  Act,  2 Edw.  VII.  ch.  31,  the  pipe  line  should 
have  been  assessed  in  accordance  with  the  law  as  settled  before 
the  amendment : In  re  Bell  Telephone  Go.  and  the  City  of 
Hamilton  (1898),  25  A.R.  31,  and  In  re  London  Street  Rail- 
way Company  Assessment  (1900),  27  A.R.  83. 

/.  F.  Hellmuth,  K.C.,  for  the  township,  contended  that 
although  the  appellants  were  not  one  of  the  companies  specifi- 
cally mentioned  in  sub-sec.  2 of  sec.  1 of  the  amending  Act, 
the  county  Judge  was  right  in  assessing  it  as  though  it  was  one 
of  those  specifically  mentioned  therein. 

Judgment  was  pronounced  at  the  conclusion  of  the  argu- 
ment. 

Moss,  C.  J.O. : — We  are  of  opinion  that  only  companies 
especially  included  in  sub-sec.  2 of  sec.  1 of  the  Assessment 
Amendment  Act,  1902,  2 Edw.  VII.  ch.  31,  are  to  be  assessed 
as  therein  directed.  The  appellant  company  does  not  answer 
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the  description,  and  therefore  the  assessment  of  the  pipe  line 
is  governed  by  the  old  law,  and  should  be  made  having  regard 
to  the  provisions  of  sec.  28  of  the  Assessment  Act. 

A.  H.  F.  L. 
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Moss,  C.J.O. 


[IN  THE  COURT  OF  APPEAL.] 
Alexander  v.  Miles. 


C.  A. 

1903 

April  8. 


Master  and  Servant — Employers'  Liability — Workmen's  Compensation  for  Injuries  1904 

Act — System — Unusual  Action  of  Workmen — B.S.O.  1897,  ch.  160.  

Jan.  25. 

Action  by  a widow  to  recover  damages  for  the  death  of  her  husband,  caused 
by  an  accident  when  in  the  defendant’s  employ.  The  deceased  was  working 
on  the  first  floor  of  the  defendant’s  door  and  sash  factory  in  which  was  an 
opening  through  which  boards  were  passed  from  the  floor  below.  The  usual 
method  employed  was,  when  a number  of  boards  had  to  be  passed  up,  to 
send  a workman  to  stand  by  the  hole  and  receive  each  board.  When  only  a 
few  boards  were  to  be  passed  up,  the  man  below  would  push  a board  up  a 
little  way  and  rattle  it  about  until  some  one  came  forward  and  took  it.  On 
the  occasion  of  the  accident  an  employee  of  the  defendants,  engaged  on  the 
ground  floor,  finding  three  boards  standing  with  the  upper  ends  in  the 
opening  above,  and  in  the  way  of  his  work,  pushed  one  up  a little  way  and 
rattled  it.  No  attention  being  taken,  he  violently  shoved  a board  up  so  that 
it  shot  through  the  hole  and  landed  on  the  first  floor.  He  repeated  this  with 
the  second  and  third,  and  the  last  one  struck  the  deceased  while  walking 
past  the  hole  and  caused  his  death  : — 

Held,  that  the  defendant  was  not  responsible  inasmuch  as  the  act  of  the 
employee,  which  caused  the  accident  was  wholly  unauthorized,  and  opposed 
to  the  usual  course  or  system,  and  that  the  defendant  or  her  foreman  could 
not  be  blamed  for  not  assuming  that  any  workman  would  resort  to  such 
unlikely  and  extraordinary  measures  for  removing  boards  from  the  lower  floor. 


This  was  an  appeal  from  the  following  judgment  of  Britton, 
J.,  delivered  after  the  trial  of  this  action  before  himself  and  a 
jury  at  Toronto  on  March  30th  and  31st,  1903.  The  tacts  of 
the  case  are  fully  stated  in  the  judgments. 


L.  V.  McBrady,  K.C.,  and  T.  J.  W.  O'Connor,  for  the  plain- 
tiff. 

W.  R.  Riddell,  K.C.,  and  J.  H.  McGhie,  for  the  defendant. 


April  8,  1903.  Britton,  J. : — It  was  proved  and  admitted 
by  counsel  for  the  defendant  on  the  trial  of  this  case : 

1.  That  the  death  of  James  Alexander  resulted  from  his 
being  accidentally  struck  by  a board  pushed  from  below 
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C!-  A.  through  the  hole  in  the  floor  above  by  one  William  Miles,  a 
servant  and  workman  then  in  the  employ  of  the  defendant. 

I Alexander  2.  That  James  Alexander,  the  deceased,  a workman  in  the 
Miles.  employ  of  the  defendant,  was  at  the  time  and  on  the  occasion 

Brit^  j being  so  struck  rightfully  where  he  was,  and  that  he  was 

not  guilty  of  any  contributory  negligence. 

3.  That  the  hole  in  the  floor  was  intended  and  for  a long 
time  had  been  used  for  the  purpose  of  pushing  through  it 
boards  from  below  to  the  floor  above. 

It  was  contended  by  counsel  for  the  defendant  that  the 
defendant  had  a plan  or  system  of  so  using  this  hole  and  of 
* putting  the  boards  up  through  it  to  the  floor  above,  as  to  make 
this  work  safe,  or  not  in  any  way  dangerous  to  the  workmen 
on  the  upper  floor,  and  that  this  plan  or  system  was,  that  one 
end  of  the  board  to  be  taken  up  was  carefully  projected  through 
the  hole  and  that  then  the  attention  of  a man  or  men  above 
was  called  to  it  by  a noise,  by  rapping  or  in  some  way,  and  one 
of  the  men  working  above  would  come  and  take  the  board  up, 
and  that  the  boards  were  not  to  be  pushed  or  shoved  or  thrown 
up  unless  one  of  the  men  from  above  came  to  the  aperture  to 
receive  the  boards.  It  was  contended  by  counsel  for  the  defen- 
dant that  in  this  case  the  accident  occurred  through  the 
negligence  of  William  Miles  in  not  following  this  system  and 
in  not  obeying  instructions,  and  that  for  such  negligence  of  a 
fellow  workman  the  plaintifl*  could  not  recover  as  there  is  no 
liability  either  at  common  law  or  under  the  Workmen’s  Com- 
pensation for  Injuries  Act,  R.S.O.  1897,  c.  160.  As  to  liability 
at  common  law,  I submitted  to  the  jury  questions  Nos.  1,  2 and 
3.*  The  jury  having  answered  one  and  two  in  the  negative 
need  not  have  answered  the  third,  but  the  fair  meaning  of  the 
answer  to  the  third  question  is,  that  the  defendant  did  not  by 
any  system,  or  in  any  way,  do  that  which  was,  or  would  be,  in 
the  ordinary  course  of  carrying  on  the  business,  sufiicient  to  warn 
those  above  when  boards  were  to  be  pushed  up.  It  is  quite 
clear  upon  the  evidence  that  at  least  two  of  those  working  on 
the  same  floor  as  deceased,  namely,  Albert  Rankin  and  Thomas 
Larkin,  did  not  understand  any  such  signal  or  warning  as 

* The  answers  of  the  Jury  to  the  questions  submitted  are  stated  in  the 
judgment  of  the  Court  of  Appeal. — Rep. 
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defendant  and  her  foreman  considered  necessary,  for  they  saw 
two  boards  thrown  up,  and  Rankin  saw  the  third,  and  saw  it 
strike  the  deceased. 

I see  nothing  inconsistent  in  these  answers.  The  jury  in  so 
answering  find  that  with  a hole  such  as  was  in  this  factory, 
used  as  was  intended,  there  should  have  been  a system  such  as 
defendant  contended  she  had,  or  some  other  by  which  workmen 
above,  approaching  near  to  this  hole,  would  be  sufficiently 
warned  to  enable  them  to  keep  clear  of  boards  being  pushed  or 
thrown  all  the  way  through  as  was  the  board  which  cau-sed  the 
death  of  Alexander. 

It  is  perfectly  apparent  that  throwing  boards  up  or  violently 
pushing  them  completely  through  the  hole  when  persons  on  the 
floor  above  may  be  near  is  attended  with  danger  and  that  such 
an  accident  would  be  likely  to  happen  as  actually  did  happen 
in  this  case.  The  answers  to  four  and  five  establish  that  no 
provision  was  made  to  guard  against  such  danger  to  the  work- 
men. The  defendant  should  have  seen  to  this  ; the  danger  was 
known.  The  defence  is  that  it  was  provided  for,  but  the  jury 
find  otherwise. 

The  jury  have  found  in  answer  to  the  eighth  question  that 
Mcllroyj*  was  guilty  of  negligence  in  not  instructing  them 
upstairs  to  take  the  boards  up,  but  that  answer  does  not  cancel 
other  answers.  It  is  only  part  of  the  finding  on  questions  of 
fact,  and  does  not  deprive  the  plaintiff  of  the  benefit  of  any 
other  express  findings,  that  is  to  say,  if  liability  attaches  by 
reason  of  other  facts  found  by  the  jury,  this  does  not  prevent 
it.  I do  not  think  the  findings  are  inconsistent,  and  they  are 
warranted  by  the  evidence. 

Boards  were  constantly  required  for  use  by  the  defendant  on 
the  upper  floor  of  the  factory;  they  were  removed  from  below  on 
to  the  floor  above  through  this  hole  in  the  floor.  This  was  a 
defective  system  of  putting  in  place  and  using  what  was  con- 
stantly required  in  the  defendant’s  factory  and  in  the  business 
carried  on  by  her. 

The  using  of  this  hole,  placed  there  as  part  of  the  factory, 
as  it  was  intended  to  be  used,  and  as  it  was  used,  was  attended 
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with  danger  in  so  using  it,  and  it  therefore  became  the  duty  of 
the  defendant  to  protect  her  workmen  by  some  plan  or  system, 
of  at  least  warning  them  when  boards  were  to  be  pushed  up. 

Boards  being  suddenly  and  violently  pushed  up  were  as 
dangerous  as  sparks  from  a revolving  wheel. 

There  was  negligence  in  the  employer  in  not  making 
provision  for  protection  of  the  workmen,  and  it  seems  to  me  no 
answer  that  the  young  man  is  willing  to  come  forward  and 
assume  all  responsibility. 

See  Webster  v.  Foley  (1892),  21  S.C.R.  580;  Smith  v.  Baker 
& Sons  [1891],  A.C.  325,  348. 

I am  also  of  opinion  that  upon  the  answers  to  questions  4, 
5,  6 and  7 there  is  liability  under  the  Workmen’s  Compensation 
for  Injuries  Act,  R.S.O.  1897,  c.  160. 

There  should  be  judgment  for  the  plaintiff  for  $1000  and 
costs. 


The  appeal  was  argued  on  December  14th,  1903,  before 
Moss,  C.J.O.,  and  Osler,  Maclennan,  Garrow,  and  Maclaren, 

JJ.A. 

W.  R.  Riddell,  K.C.,  and  J.  H.  McGhie,  for  the  defendant 
appellant,  contended  that  the  injury  was  caused  through  the 
negligence  of  a fellow  workman  in  carelessly  thrusting  the 
board  through  the  floor  contrary  to  the  custom  of  the  factory ; 
and  that  the  universal  custom  of  the  factory  was  as  effectual  to 
excuse  the  defendant  as  express  rules  would  have  been : Beven 
on  Negligence,  1st  ed.,  pp.  377,  388,  414;  Amer.  and  Eng. 
Encycl.  of  Law,  2nd  ed.,  vol.  20,  p.  108  et  seq. 

L.  V.  McBrady,  K.C.,  for  the  plaintiff,  contended  that 
the  deceased  had  a right  to  go  where  he  was  going  when  the 
board  struck  him  ; that  there  was  no  contributory  negligence 
on  his  part ; and  that  the  defendant  was  responsible  because 
there  was  no  rule  regulating  the  hoisting  of  the  boards  as  there 
should  have  been:  Choate  v.  Ontario  Rolling  Mill  Co.  (1900),  27 
A.R.  155;  Webster  v.  Foley,  21  S.C.R.  580;  Godwin  y.  New- 
combe  (1901),  1 O.L.R.  525  ; McCloherty  v.  The  Gale  Manufac- 
turing Co.  (1892),  19  A.R.  117  ; Price  v.  Talon  (1902),  32 
S.C.R.  123  ; Smith’s  Law  of  Negligence,  2nd  ed.,  pp.  68-9  ; and 
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that  the  hole  in  the  floor  was  a dangerous  place  within  th^  mean- 
ing of  the  Factory  Act,  R.S.0. 1897,  ch.  256,  sec.  19,  and  the  trial 
Judge  should  have  left  that  question  to  the  jury. 


C.  A. 
1904 


Alexander 


V. 


January  25.  The  judgment  of  the  Court  was  delivered  by  ‘ 

Moss,  C.J.O. ; — This  is  an  appeal  by  the  defendant  from  a 
judgment  of  Britton,  J.,  after  trial  with  a jury,  awarding  the 
plaintiff  $1000  damages  upon  the  jury’s  answers  to  questions 
submitted  to  them. 

The  plaintiff,  who  is  the  widow  and  administratrix  of  James 
Alexander  deceased,  sues  under  the  Fatal  Injuries  Act  to  recover 
damages  for  the  death  of  her  husband.  The  deceased  was  a 
workman  in  the  defendant’s  employ  and  on  the  day  of  his 
death  was  working  in  the  defendant’s  door  and  sash  factory. 

His  bench  was  on  the  first  floor  of  the  factory.  There  is  an 
opening  in  the  floor  through  which  boards  are  passed  from  the 
lower  to  the  first  floor  when  required.  The  usual  method  of 
passing  the  boards,  in  vogue  before  and  at  the  time  of  the  acci- 
dent which  caused  the  death  of  the  plaintiff’s  husband,  was 
when  a load  or  considerable  number  of  boards  was  to  be  put 
upstairs  a workman  was  sent  to  stand  by  the  hole  and  receive 
each  board  as  it  was  handed  up  by  a man  on  the  ground  floor. 

When  only  a few  boards  were  to  be  put  up  the  man  below 
pushed  a board  up  a short  distance  and  moved  it  about  or 
rattled  it  so  as  to  attract  the  attention  of  those  on  the  first 
floor,  when  one  of  the  men  engaged  there  would  come  forward 
^nd  receive  the  boards. 

These  were  perfectly  proper  and  safe  ways  of  accomplishing 
what  was  desired. 

What  happened  on  the  occasion  now  in  question  was  that 
•one  William  Miles,  an  employee  of  the  defendant,  engaged  on 
the  ground  floor,  finding  three  boards  standing  with  their  upper 
ends  in  the  opening  above  and  desiring  to  remove  them  out  of 
the  way  so  as  to  enable  him  to  pile  some  other  boards  in  the 
place  they  occupied,  pushed  one  up  a short  distance  and  rattled 
it.  His  signal  not  being  attended  to  he  became  impatient  and 
violently  shoved  the  board  up  so  that  it  shot  through  the  hole 
and  landed  on  the  first  floor.  He  repeated  this  with  the  second 
and  third.  The  last  one  unfortunately  struck  the  deceased  who 
was  walking  past  the  hole  and  caused  his  death. 
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C.  A.  This  act  of  William  Miles  was  wholly  unauthorized  and 

opposed  to  the  usual  and  proper  course.  . His  duty  was  not  to 
Alexander  have  attempted  to  send  this  board  up  without  someone  being 
Miles.  there  to  receive  it,  and  he  was  not  justified  in  assuming  to  throw 
Moss~c'jo  violently  shove  it  upwards  as  he  did. 

At  the  trial  it  was  contended  for  the  plaintiff*  that  the  defen- 
dant should  have  had  some  rule  or  system  for  warning  or 
protecting,  the  workmen  above  when  boards  were  to  be  put  up 
through  the  opening,  and  upon  that  theory  questions  were  sub- 
mitted to  the  jury.  They  found  first  that  the  defendant  should 
have  had  a rule  or  system  for  warning  or  protecting  the  work- 
men above ; second,  that  she  had  not  such  a rule  or  system ; 
third,  that  the  system  was  not  sufficient  in  not  giving  proper 
warning ; fourth,  that  she  did  not  make  due  provision  for  pro- 
tecting her  workmen  from  such  an  accident  as  happened  to  the 
deceased ; fifth,  that  she  or  her  agent  should  have  given 
instructions  to  the  man  nearest  to  the  hole  upstairs  to  take  up 
boards ; sixth,  that  one  Mcllroy  was  the  person  in  the  service 
of  the  defendant  who  had  superintendence  in  reference  to 
boards  and  their  removal  to  the  upper  floor  ; and  seventh  and 
eighth,  that  he  was  guilty  of  negligence  in  not  instructing  the 
man  upstairs  to  take  the  boards  up;  and  they  awarded  $1000 
damages.  Upon  these  answers  judgment  was  entered  for  the 
plaintiff*. 

The  accident  was  a most  unfortunate  one,  but  we  are  of 
opinion  that  the  defendant  is  not  responsible. 

The  questions  and  answers  seem  to  assume  that  throwing  or 
violently  shoving  boards  through  the  opening  to  the  first  floor 
was  the  usual  or  not  an  unusual  course,  and  undoubtedly  if  that 
was  the  case  it  would  have  been  incumbent  upon  the  defendant 
to  provide  some  rule  or  system  for  warning  or  protecting  the 
workmen.  Such  a course  as  was  adopted  by  William  Miles  was 
highly  dangerous  and  almost  certain  to  lead  to  accidents  of  a 
more  or  less  serious  nature.  But  not  only  was  it  not  the  usual 
course  but  it  was  wholly  unprecedented.  It  had  never  been 
known  to  have  been  adopted  before,  and  it  was  one  that  it  was 
altogether  unlikely  would  have  been  sanctioned  or  allowed. 
The  defendant  or  her  superintendent  or  foreman  could  not  be 
blamed  for  not  assuming  that  any  workman  would  resort  to 
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such  unlikely  and  extraordinary  measures  for  removing  boards 
from  the  lower  floor. 

As  it  was  ordinarily  and  usually  performed  there  could  be 
no  necessity  for  providing  for  giving  warning.  The  accident 
could  not  have  happened  but  for  the  unforeseen  and  unauthorized 
conduct  of  William  Miles,  and  it  is  difficult  to  see  how  the 
defendant  could  have  anticipated  or  been  called  upon  to  make 
provision  against  it. 

The  findings  of  negligence  on  the  part  of  Mcllroy  are 
equally  ineffective  unless  it  was  also  found  that  he  was  aware  of 
or  expected  some  such  conduct  on  the  part  of  the  men  on  the 
lower  floor. 

The  answers  to  the  fifth  and  eighth  questions  assume  that 
the  failure  of  a man  on  the  first  floor  to  notice  or  respond  to 
William  Miles’  signal  justified  the  latter  in  acting  as  he  did. 
But  there  is  no  warrant  for  this  in  the  evidence,  and  it  seems 
almost  against  reason  that  it  should  be  so. 

The  learned  trial  Judge  ruled  that  the  case  was  not  within 
the  Factory  Act  and  we  agree  with  him.  The  plaintiff’s  case 
rests,  and  must  rest,  upon  the  alleged  want  of  rule  or  system. 

The  appeal  must  be  allowed  and  judgment  entered  below 
dismissing  the  action. 
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March  26. 

1903 


The  Centaur  Cycle  Co.  Ltd.  v.  Hill. 

Sale  of  Goods — Action  for  Contract  Price — Defence  and  Set-off- — Substitution  of 
Castings  for  Forgings  in  Manufacture — Condition  Precedent — Warranty — 
Resale  with  Similar  Warranty — Measure  of  Damage — Delay. 


Nov.  16.  action  for  the  contract  price  of  goods  sold  and  delivered,  in  which  it  was 

shewn  that  the  goods  delivered  were  not  manufactured  as  agreed  upon,  the 
vendors  having  substituted  castings  for  forgings  : — 

Held,  that  the  defendants  were  entitled  to  have  their  damages  applied  in 
reduction  of  the  plaintiffs’  claim. 

Held,  also,  that  as  soon  as  the  vendee  discovered  the  defect  he  could  bring  an 
action  on  the  warranty  and  recover  the  value  of  the  article  he  should  have 
received,  and  that  the  right  of  action  was  complete  without  a resale  ; 
that  the  measure  of  damages  was  the  same  whether  the  goods  were  in  his 
warehouse,  or  in  the  hands  of  persons  to  whom  he  sold  them,  and  that, 
although  no  claim  for  damages  had  been  made  by  sub-purchasers  who  had 
bought  with  a like  warranty. 

Held,  also,  that  where  credit  is  given,  or  where  the  goods  have  been  paid 
for,  the  vendee  may  sue  at  once,  or,  in  the  case  of  credit,  if  vendee  so 
elects,  he  may  await  an  action  for  the  price  and  set  off  or  counterclaim  for 
his  damages  by  reason  of  the  defective  material  or  other  breach  of  warranty. 
Held,  also,  where  there  had  been  delay  in  the  delivery  of  the  samples,  as  well 
as  the  bulk  of  the  goods  ordered  for  a particular  season,  which  arrived  late 
for  the  season,  and,  in  consequence,  were  sold  at  a loss,  the  measure  of 
the  damages  was  the  difference  between  the  value  of  the  goods  at  the  time  at 
which  they  were  to  have  been  delivered  according  to  the  contract  and  their 
value  for  the  purpose  of  resale,  as  the  plaintiffs  well  knew,  at  the  time  when 
they  were  actually  delivered.  Wilson  v.  The  Lancashire  and  Yorkshire  R.  W. 
Co.  (1861),  9 C.B.N.S.  632,  and  Schulze  v.  The  Great  Eastern  R.  W.  Go.  (1887), 
19  Q.B.D.  30,  followed. 

This  was  an  appeal  by  the  defendants  and  a cross-appeal  by 
the  plaintiffs  against  a judgment  on  appeals  by  both  parties 
from  a referee’s  report  and  from  the  judgment  on  further 
directions. 

The  action  originally  came  on  for  trial  at  Toronto,  before 
Boyd,  C.,  without  a jury,  on  the  23rd  October,  1899,  who  after 
the  evidence  had  been  in  part  given,  referred  the  issue  to  James 
S.  Cartwright,  Esquire,  an  official  referee,  to  hear  and  deter- 
mine, reserving  further  directions  and  costs. 


George  Kerr,  and  N.  W.  Rowell,  for  the  plaintiffs. 

W.  F.  Kerr,  and  C.  W.  Kerr,  for  E.  C.  Hill  and  E.  C.  Hill  & Co. 
George  Mills,  and  Alexander  Mills,  for  the  defendant  Love. 
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The  referee,  who  made  his  report  on  the  3rd  May,  1900,  set 
forth  in  detail  the  reasons  for  his  findings. 

He  found  that  the  plaintiffs  agreed  to  sell  and  the  defen- 
dants agreed  to  buy  575  bicycles,  as  shewn  and  described 
in  catalogues  (the  frame  connections  throughout  to  be  forgings), 
to  be  delivered  in  December,  1896,  and  January  and  February, 
1897,  or  before,  and  ten  samples  by  the  middle  of  November, 
1896 ; but  that  only  291  bicycles  were  received  and  retained  by 
the  defendants,  which  were  not  as  so  described,  in  that  the  frame 
connections  were  not  forgings  throughout  as  contracted  for,  the 
plaintiffs  having  substituted  castings  for  forgings  in  some  parts ; 
and  that  thereby  the  plaintiffs  had  reduced  both  the  cost  and 
the  value  of  the  bicycles  delivered  by  $10  on  each  bicycle. 
The  referee  found  that  this  deviation  was  not  the  cause  of  any 
injury  to  the  defendants  in  their  business  or  reputation  and  no 
damage  accrued  to  them  in  that  respect,  and  as  the  defendants 
had  resold  them  without  knowledge  of  the  substitution  the 
referee  thought,  subject  to  the  opinion  of  the  Court  on  further 
directions,  that  they  were  only  entitled  to  nominal  damages  on 
that  account,  and  that  if  the  Court  on  motion  for  further  direc- 
tions thought  the  defendants  entitled  to  substantial  damages, 
then  the  plaintiffs’  claim  should  be  reduced  by  $2,900,  the  differ- 
ence in  value ; that  there  had  been  delay  in  shipping  both  the 
samples  and  the  bulk  order  of  bicycles,  and  that  the  defendants 
had  suffered  great  loss  and  damage  by  reason  thereof  which  he 
assessed  at  $4,000  ; that  the  bicycles  delivered  were  not  as  con- 
tracted, being  defective  in  the  following  respects  : (1)  sprocket 
wheel,  1896  pattern  not  1897  ; (2)  spanners,  not  sent ; (3)  balls, 
not  gauged ; that  there  had  been  no  settlement  of  the  matters 
in  question  before  action ; that  the  settlement  of  account  for 
the  previous  year  should  not  be  reopened ; that  the  plaintiffs 
were  entitled  to  $3,146.29  with  interest  from  1st  January,  1898, 
and  also  to  the  sum  of  $61.94  ; that  the  defendant  Love  (a 
partner  of  the  defendant  Hill  at  the  time  of  the  contract),  who 
had  dissolved  partnership  with  him  and  taken  his  undertaking 
to  hold  him  harmless  from  the  plaintiffs’  claim,  had  not  been 
discharged  by  subsequent  dealings  between  the  plaintiffs  and 
Hill,  but  was  entitled  to  indemnity  against  Hill ; that  the  ques- 
tion of  setting  off  "the  amounts  due  by  the  plaintiffs  to  the 
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defendants  against  the  amount  found  for  the  plaintiffs  was  a 
question  for  the  Court  to  deal  with  on  motion  for  judgment. 

From  this  report  all  parties  appealed,  and  the  plaintiffs’ 
appeal  and  the  defendants’  cross-appeal,  were  argued  on  the  6th, 
6th,  12th,  13th,  21st,  22nd,  and  25th  of  November,  1901,  before 
Boyd,  C. 

Shepley,  K.C.,  and  W.  W.  Rowell,  for  the  plaintiffs. 

E.  B.  Ryckman,  and  G.  W.  Kerr,  for  the  defendants  E.  C. 
Hill  and  E.  C.  Hill  & Co. 

George  Mills,  for  the  defendant  Love. 

March  26,  1902.  Boyd,  C.  : — This  was  argued  before  me 
on  three  appeals  by  the  plaintiffs  and  two  sets  of  defendants, 
and  also  by  way  of  further  directions. 

The  referee,  Mr.  Cartwright,  has  written  a very  careful  and 
elaborate  opinion  which  has  greatly  facilitated  my  consideration 
of  the  case,  and  the  various  counsel  engaged  spared  no  pains 
during  the  seven  days’  argument  to  impress  and  emphasize  their 
manifold  contentions. 

It  is  not  needful  for  me  to  write  at  very  great  length,  for 
much  depends  on  well-defined  rules  of  law,  and  much  upon  the 
view  taken  as  to  conflicting  masses  of  evidence  superinduced 
upon  voluminous  correspondence.  Brevity  is  one  element 
which  has,  perhaps,  been  overlooked  in  the  conduct  of  the  case 
and  the  cumulation  of  the  materials. 

I find  no  reason  for  dissenting  from  the  referee’s  conclusions 
as  to  the  contention  of  the  defendant  Love,  and,  for  reasons  he 
has  expressed,  I decide  that  Love’s  appeal  fails  and  should  be 
dismissed  with  costs. 

Nor  do  I find  any  good  reason  for  disturbing  the  report  as 
against  the  appeal  of  the  defendant  Hill,  and  I decide  that  that 
appeal  also  should  be  dismissed  with  costs. 

One  ground  of  appeal  strenuously  urged  was  that  the  onus 
lay  on  the  plaintiffs  to  shew  how  much  the  machines  were 
worth  apart  from  the  contract  price  because  of  the  difference 
which,  it  was  contended,  existed  between  the  representation  as 
to  the  character  of  the  goods  and  the  actual  goods  sold.  This 
cannot  be  successful,  for  the  defendants,  having  examined  and 
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approved,  thereupon  ordered  and  received,  sold  and  made  profits 
out  of  the  machines  supplied,  and  so  cannot  now  do  aught  else 
than  pay  the  full  stipulated  price — though  in  a proper  and  well 
proved  case  the  defendants  may  recover  damages  from  the 
plaintiffs  if  the  goods  so  furnished  and  disposed  of  fail  or  fall 
short  of  what  they  should  be  according  to  the  prior  representa- 
tions. 

Upon  the  plaintiffs’  claim  they  are  entitled  to  recover  the 
price  with  interest  as  found  by  the  report,  with  costs  of  suit 
and  appeal  as  to  this  branch  of  the  litigation.  The  costs  of  suit 
to  be  taxed  so  that  the  plaintiffs  will  recover  the  costs  of  action 
as  if  only  one  writ  had  issued,  viz.,  that  of  the  17th  of  June, 
and  as  if  that  writ  had  been  amended  so  as  to  embrace  the 
claims  set  up  in  the  second  writ  of  the  13th  of  September.* 

One  matter  much  discussed,  and  bulking  largely  in  the  mass 
of  material,  was  the  claim  for  damages  for  alleged  disconformity 
between  the  machines  supplied  and  the  machines  as  described 
in  the  plaintiffs’  catalogue,  particularly  with  respect  to  all  the 
frame  connections  being  made  of  forged  material,  i.e.  forgings 
as  distinguished  from  castings.  Granting  or  assuming  that 
there  has  been  in  some  parts  of  the  frame  connections  material 
used  other  than  forged,  the  outstanding  enquiry  is,  whether  in 
the  circumstances  of  this  transaction  or  series  of  transactions, 
any  actionable  wrong  has  been  established  ? 

It  appears  in  the  evidence  that,  after  all  the  machines  in 
question  for  which  payment  is  sought  by  the  plaintiffs  had  been 
disposed  of  at  profitable  rates  by  the  defendants,  it  was  dis- 
covered by  the  defendants  (as  they  contend)  that  the  machines 
were  not  up  to  the  catalogue  standard  in  respect  of  the  forg- 
ings being  used  in  all  frame  connections.  But  it  is  proved  that, 
though  technically  different,  the  parts  were  intrinsically  as 
good  and  durable  as  if  all  had  been  as  set  forth  in  the  catalogues. 
No  claim  has  been  made  against  the  defendants  by  any  of  their 

* The  plaintiffs’  first  action  was  brought  on  two  promissory  notes  sent  to 
them  by  the  defendant  Hill  in  settlement,  which  the  plaintiffs  retained  but 
refused  to  accept  in  full  settlement,  and  amotion  for  immediate  judgment  was 
made  under  Con.  Rule  603  and  refused.  A new  action  was  then  brought  on  a third 
promissory  note  when  past  due.  These  two  actions  were  then  consolidated  and 
the  plaintiffs  in  the  consolidated  action  amended  by  abandoning  their  claim 
to  recover  on  the  notes  and  sued  on  the  open  account. — Rep. 
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giub-purchasers  because  of  the  ^partial  lack  of  forgings  in  the 
frame  connections,  and  no  damage  has  actually  been  suffered  by 
them  or  their  trade  on  that  score.  The  referee  specially  certi- 
fies, and  from  his  finding  there  has  been  no  appeal,  “ But  this 
deviation  was  not  the  cause  of  any  injury  to  the  defendants  in 
their  business  or  reputation,  and  no  damage  accrued  to  them  in 
that  respect.” 

Upon  this  undisputed  condition  of  affairs,  it  appears  to  me 
that  the  whole  enquiry  has  been  nugatory — a waste  of  time  in 
legal  aspect — for  no  damages  being  proved  there  should  be  no 
recovery  of  even  nominal  damages  in  such  an  enquiry  as  this. 
The  difference  in  cost  which  the  referee  propounds  as  a 
criterion  for  measure  of  damages,  while  it  may  apply  in  certain 
exceptional  cases,  as  in  the  case  in  the  Exchequer  Court  cited,. 
King  v.  British  America  Bank  Note  Co.  (1901),  7 Ex.  C.R.  119. 
yet  is  not  the  normal  measure  recognized  in  mercantile  law  in 
cases  of  breach  of  warranty,  supposing  such  breach  to  exist 
here. 

No  difference  in  value  between  the  goods  as  furnished  to 
the  defendants  and  those  figured  and  described  in  the  catalogues 
of  the  plaintiffs  has  been  established,  nor  could  it  well  have 
been  attempted,  for  all  had  been  disposed  of  at  remunerative 
rates  (having  regard  to  the  condition  of  the  bicycle  market) 
before  any  complaint  was  made  as  to  disconformity.  It  still 
remains  open  for  the  defendants,  according  to  the  doctrines  of 
Mondel  v.  Steel  (1841),  8'M.  & W.  858,  to  sue  for  and  recover 
in  the  future  any  actual  damages  they  may  suffer  on  account  of 
the  suggested  claims  by  sub-purchasers.  If,  and  when,  these 
arise  they  can  then  be  properly  dealt  with,  but  it  is  not  right 
to  imagine  such  claims  in  order  to  supply  a base  for  damages. 

This  whole  line  of  claim  fails,  and  no  judgment  should  pass 
thereon  save  that  each  party  bear  his  own  costs  of  it  below 
and  in  appeal. 

There  remains  to  consider  the  claim  made  by  the  defendants 
for  damages  for  delays  in  delivery  of  samples  and  bulk  of  the 
goods,  for  which  the  referee  has  allowed  $4,000 — an  amount 
named  in  the  letter  of  Hill  dated  11th  of  October,  1897,  as  hia 
estimate  of  damage — and  upon  which  letter  the  Master  has,  I 
incline  to  think,  laid  too  much  stress. 
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Having  regard  to  the  conflicting  oral  testimony,  it  would 
not  be  safe  to  found  any  conclusion  as  to  the  exact  time  (if  any) 
stipulated  for  delivery,  particularly  as  the  contract  seems  to 
rest  in  all  its  details  upon  the  correspondence  that  passed 
between  the  parties,  apart  from  any  word  of  mouth  bargain. 
Yet  even  so,  I find  in  the  plaintiffs’  letters  evidence  that  the 
matter  was  not  left  at  large  as  to  the  method  of  delivery.  The 
arrangements  for  the  season’s  business  began  by  letters  in 
September,  1896,  and  looking  at  all  the  correspondence,  I agree 
with  the  referee’s  conclusion  generally,  that  there  was  unreason- 
able and  actionable  delay  in  supplying  the  sample  machines, 
and  also,  to  a lesser  extent,  in  forwarding  the  bulk  of  the  order 
in  its  earlier  shipments. 

But  I am  disposed  to  think  that  the  measure  of  these 
damages  has  been  administered  with  too  liberal  a hand.  The 
estimate  of  loss,  first  disclosed  by  the  defendants  in  their  corres- 
pondence— which  would  be  in  the  nature  of  contemporaneous 
and  comparatively  accurate  ascertainment — is  much  to  be  pre- 
ferred to  the  inflamed  and  exaggerated  display  of  grievances 
set  forth  so  elaborately  in  the  later  letter.  In  other  words,  I 
prefer  to  take  the  estimate  of  the  letter  dated  27  th  of  April, 
1897 — when  the  season  was  just  about  to  close — to  that 
dated  11th  of  October,  1897.  In  the  first  the  defendants 
approximate  the  loss  of  sales  at  100  or  150  from  the  delay  in 
shipment  of  samples,  bulk  order  and  racers.  Even  this  esti- 
mate of  loss  is  only  problematical ; unquestionably  the  market 
for  cycles  in  that  season  was  prejudicially  affected  by  the  intro- 
duction of  American  cycles  at  depreciated  prices.  No  doubt 
some  loss  would  arise  from  loss  of  expected  profits  and  from 
the  loss  of  good  agents  and  the  like  vague  claims,  which  are 
not  susceptible  of  accurate  measurement,  and  as  to  which  no 
tangible  data  are  supplied  for  even  approximate  ascertain- 
ment. But,  passing  upon  the  whole,  without  definition  of 
details,  as  a jury  might,  I think  sufficient  compensation  will,  in 
the  circumstances  of  this  case,  be  allowed  on  this  head  by 
the  award  of  $1,000.  To  this  extent  the  finding  of  the  referee 
will  be  reduced,  and  this  will  carry  the  costs  of  defence  and  of 
so  much  of  the  appeal  as  are  properly  applicable  thereto. 
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It  is  rather  an  ungracious  matter  on  the  part  of  the  defen- 
dants to  set  up  this  claim  in  view  of  the  plaintiffs’  generous 
act  in  relieving  the  defendants  from  the  payment  of  a large 
sum  of  money  by  accepting  the  return  of  168  cycle  frames. 
This  arose  out  of  Hill’s  personal  plea  ad  misericordiam  to 
Mushing,  manager  of  the  plaintiff  company,  consequent  upon 
the  falling  Canadian  market.  The  plaintiffs  might  well  have 
thought  that  all  dereliction  on  their  part,  as  asserted  by  the 
defendants,  had  been  condoned  by  this  act,  whereby  the  defen- 
dants were  relieved  from  a heavy  liability,  but  it  was  not  so 
legally  stipulated,  and  I favour  the  conclusion  of  the  referee 
that  this  claim  was  still  left  outstanding. 

There  are  three  minor  items  to  be  yet  disposed  of  upon 
the  appeal  of  the  plaintiffs. 

(1)  As  to  the  sprocket  wheels,  in  the  letter  and  account  of 
the  12th  of  October,  1897,  the  defendants  claimed  as  compensa- 
tion on  320  machines,  fitted  with  1896  chain  wheels,  the  sum 
of  one  shilling  each,  equal  to  $77.87,  and  in  the  letter  the 
defendants  offered  to  take  this“in  settlement.”  This  was  conceded 
by  the  plaintiffs  in  letter  of  the  29th  of  October,  1897,  though 
with  the  affirmation  that  the  one  pattern  was  practically  as  good 
as  the  other.  This  amount  was  deducted  thereupon  and 
thenceforth  from  the  plaintiff’s  account,  and  it  should  be  treated 
as  an  item  and  claim  settled  between  the  parties  with  full 
knowledge  of  all  the  circumstances.  It  forms  part  of  the 
£32  7s.  Id.  for  which  credit  is  given  by  the  plaintiffs.  I do  not 
think  the  dispute  should  now  be  opened  in  the  office  of  reference 
and  an  allowance  made  of  $582.  I allow  the  appeal,  therefore, 
as  to  this  particular  with  costs. 

(2)  Nor  should  there  be  a re-agitation  of  the  dispute  as  to 
the  spanners,  for  which  the  report  allows  $100.  When  the 
spanners  first  sent  were  objected  to  the  plaintiffs’  forwarded 
substitutory  appliances,  which  were  accepted  by  the  defendants. 
It  is  noticeable  that  in  the  omnibus  claims  made  in  the  letter 
and  statements  of  the  11th  of  October,  1897,  no  claim  is  made 
in  respect  of  the  spanners,  but  they  claim  and  were  allowed 
$3.50,  being  carrying  charges  on  250  spanners  and  wrenches 
not  sent  with  machines. 
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(3)  No  claim  is  made  in  the  omnibus  letter  for  any  com- 
pensation in  respect  of  the  balls  not  being,  as  alleged,  properly 
gauged ; but  my  impression  during  the  argument,  was,  that  the 
finding  was  right,  and  I am  not  able  to  say  that  the  referee  has 
erred  in  allowing  $100. 

As  to  these  last  items,  success  being  divided  each  litigant 
will  pro  tanto  stand  his  own  costs  of  appeal. 

I have  ruled  upon  all  the  points  in  appeal  and  have  also 
supplied  the  data  on  which  the  judgment  on  further  directions 
may  proceed.  The  amounts  found  due  may  be  set  off. 
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From  this  judgment  there  were  appeals  to  the  Court  of  Ap- 
peal by  both  defendants  and  a cross-appeal  by  the  plaintiffs. 
The  defendant  Love  gave  notice  of  and  delivered  reasons  for 
appeal  but  no  one  appeared  for  him  on  the  argument,  it  being 
stated  to  the  Court,  that  pending  the  appeal,  he  had  made  a set- 
tlement with  the  plaintiffs.  The  argument  took  place  on  the 
17th,  20th,  21st,  22nd,  23rd  and  24th  of  April,  1903,  before 
Moss,  C.J.O.,  Maclennan,  and  Garrow,  JJ.A. 

E.  B.  Ryckman,  and  G.  W.  Kerr,  for  the  appeal  of  the 
defendants  E.  C.  Hill  and  E.'C.  Hill  & Co.  The  finding  of  fact 
in  defendants’  favour  by  the  referee  has  not  been  interfered 
with  in  the  judgment  in  appeal,  that  the  bicycles  delivered 
were  not  manufactured  as  agreed,  the  plaintiffs  having  fraudu- 
lently substituted  castings  (which  could  be  produced  at  a much 
less  cost)  for  expensive  forgings,  so  the  plaintiffs  cannot  recover 
the  contract  price.  It  was  impossible  to  discover  the  fraudulent 
substitution  of  the  less  costly  article  until  the  bicycles  were  put 
in  use.  The  defendants  had  no  knowledge  of  the  substitution 
until  breakages  occurred  in  using  the  bicycles.  A vendor  can- 
not sue  on  a contract  and  recover  the  price  when  the  vendee  in 
ignorance  of  the  substitution  receives  the  article  and  sells  it : 
Bowes  V.  Shand  (1877),  2 App.  Gas.  455  ; 2 Smith’s  L.  Gas.,  11th 
ed.,  p.  64  ; Aaron’s  Reefs  v.  Twiss,  [1896]  A.G.  273,  at  pp.  290, 
294;  Heilbutt  v.  Hickson  (1872),  L.R.  7 G.P.  438;  Fraser  y. 
McLean  (1881),  46  U.G.R.  302  ; King  v.  British  American 
Bank  Note  Co.,  7 Ex.  G.R.  119.  The  article  contracted  for 
must  be  delivered:  Leigh  v.  Lillie  (1860),  30  L.  J.  Ex.  25; 
Leake’s  Law  of  Gontracts,  3rd  ed.,  p.  710.  The  plaintiffs 
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cannot  recover  on  the  contract  as  the  goods  delivered  were  not 
those  contracted  for.  The  onus  is  on  the  plaintiffs  to  shew  the 
value  of  the  articles  delivered  : Boulton  v.  Jones  (1867),  2 
H.  & N.  564 ; Erlanger  v.  The  New  Sombrero  Phosphate  Go. 
(1878),  3 App.  Cas.  1218,  at  pp.  1277,  1278  ; Towerson  v.  The 
Aspatria  Agricultural  Co-operative  Society  (1872),  27  L.T.N.S. 
276,  at  p.  280;  Roscoe’s  Nisi  Prius  Evidence,  16th  ed.,  546. 
The  defendants,  having  used  the  goods,  can  only  be  charged  on 
a quantum  valehat  less  the  difference  in  value,  which  the 
referee  has  found  to  be  $2,900,  and  less  other  claims  allowed ; 
Jaffe  Brothers  v.  Ritchie  (1860),  23  Ct.  of  Sess.  (2nd  series) 
242;  Stewart  v.  Atkinson  (1893),  22  S.C.R.  315.  The  defen- 
dants were  entitled  to  take  the  goods  under  pressure  of 
necessity ; if  the  goods  are  inferior  such  acceptance  is  no  bar 
to  a cross-action  or  to  a defence  for  a reduction  in  the  price : 
Benjamin  on  Sales,  7th  ed.  950  ; and  the  contract  price  cannot 
be  enforced  when  such  price  is  based  on  false  statements : 
Benjamin,  7th  ed.,  437  ; Ramsey  v.  Tully  (1882),  12  111.  App. 
(Bradwell)  463;  Ketchum  v.  Wells  (1865),  19  Wis.  34, 
citing  Mondel  v.  Steel,  8 M.  & W.  858  ; Babcock  v.  Trice 
(1857),  18  111.  420;  Cox  v.  Long  (1873),  69  N.  Car.  7. 
When  there  is  no  possibility  of  inspection  the  maxim 
caveat  emptor  does  not  apply  : Mooers  v.  Gooderham  (1887), 

14  O.  R.  451.  The  defendants  are  entitled  to  $4,000  damages 
for  delay  in  the  delivery  of  the  bicycles  : Waters  v.  Towers 
(1853),  8 Ex.  401 ; Agins  v.  Great  Western  Colliery  Co.  [1899], 
1 Q.B.  413;  Hammond  & Go.  v.  Bussey  (1887),  20  Q.B.D.  79  ; 
The  Hydraulic  Engineering  ,Co.  v.  McHaffie,  Goslett  & Go. 
(1878),  4 Q.B.D.  670  ; Grebert-Borgnis  v.  J.  & W.  Nugent  (1885), 

15  Q.B.D.  85;  Fletcher  y.  Tayleur  (1855),  17  C.  B.  21; 
Marcus  v.  Meyers  & Davis  (1895),  11  Times  L.R.  327  ; Borries 
V.  Hutchinson  (1865),  18  C.B.N.S.  445  ; Wilson  v.  The  Lanca- 
shire and  Yorkshire  R.  W.  Co.  (1861),  9 C.B.N.S.  632  ; Simpson  v. 
The  London  and  North  Western  R.W.  Co.  (1876),  1 Q.B.D.  274; 
Schulze  V.  The  Great  Eastern  R.W.  Co.  (1887),  19  Q.B.D.  30  ; 
Kennedy  y.  American  Express  Co.  (1895),  22  A.R.  278;  Sey- 
fang  v.  Mann  (1896),  27  O.R.  631  (1898),  25  A.R.  179.  This 
Court  should  not  review  the  findings  of  fact  of  the  referee  if  at 
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all  justified  by  the  evidence  : The  Village  of  Granby  v.  Menard 
(1900),  31  S.C.R.  14.  The  plaintiffs  are  not  entitled  to  interest. 

N.  W.  Rowell,  K.C.,  and  Casey  Wood,  contra,  and  for  the 
plaintiffs’  cross-appeal.  All  the  connections,  except  possibly 
two  or  three,  were  forged.  These  were  of  the  best  steel  but 
produced  by  casting.  The  plaintiffs  deny  any  breach  of  con- 
tract on  their  part.  The  variation  in  the  method  of  the  manu- 
facture of  these  parts  did  not  affect  either  the  quality  or  value 
of  the  bicycles,  and  the  effect  of  the  referee’s  finding  is  that  one 
bicycle  is  as  good  as  the  other.  In  recent  years  there  have 
been  great  improvements  in  the  process  of  casting  steel,  and  the 
plaintiffs  found  they  could  produce  for  the  parts  in  question  as 
good  or  better  results  by  casting.  The  referee  found  that  the 
defendants  were  in  no  way  injured  or  damaged  thereby ; in 
fact  they  sold  all  the  bicycles  for  the  full  and  usual  price  and 
no  complaint  has  been  made  by  any  of  the  sub-purchasers. 
The  referee  Confused  the  question  of  cost  and  value  and  speaks 
of  the  two  as  convertible  terms.  The  cost  of  manufacturing 
and  the  value  are  two  different  things.  The  saving,  if  any,  in 
the  cost  of  manufacture  did  not  reduce  the  value  of  the  bicycles 
in  any  way,  and  the  plaintiffs  never  made  any  false  or  mislead- 
ing representations  in  the  matter.  The  judgment  in  appeal 
finds  that  the  defendants  have  not  established  that  the  bicycles 
were  of  less  value  because  of  the  use  of  castings,  and  the  referee 
found  in  favour  of  the  defendants  because  the  cost  of  manufac- 
turing was  less.  The  difference  in  cost  is  not  the  measure  of 
damages,  but  if  it  were,  the  referee  erred  as  to  the  difference  in 
cost.  The  difference,  as  the  evidence  shews,  is  not  more  than 
$1  or  $2  on  each  bicycle.  As  no  difference  in  value  has  been 
established  the  defendants  cannot  succeed.  The  bicycles  were 
accepted  and  even  if  there  was  any  damage  to  the  defendants 
it  comes  under  the  warranty  as  to  quality  and  must  be  proved  : 
Mondel  v.  Steel,  8 M.  & W.  858  ; Drummond  v.  Van  Ingen  & Co. 
(1887),  12  App.  Cas.  284.  It  may  be  true  that  some  of  the 
samples  were  late  in  arriving,  but  the  bulk  order  of  bicycles 
was  here  in  time  for  the  season’s  trade.  The  plaintiffs’  delivery 
was  at  the  manufactory  in  England  and  the  delay,  if  any,  was 
in  the  transportation  for  which  the  plaintiffs  are  not  responsible. 
The  samples  were  made  and  shipped  as  soon  as  the  plaintiffs 
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shews  that  their  loss  in  the  season  of  1897  was  principally  due 
to  American  competition  and  not  to  delay  in  shipment,  and  the 
great  break  in  prices  was  due  to  the  Americans  using  the 
Canadian  market  as  a dumping  ground  that  season.  There  was 
no  actionable  delay.  The  damages  claimed  by  the  defendants 
for  loss  of  agents’  business  connections  are  all  too  remote. 
The  findings  of  the  referee  and  the  Chancellor  as  to  amount  of 
damages  for  delay  were  excessive.  But  if  the  defendants  are 
entitled  to  any  damages  the  amount  allowed  by  the  Chancellor 
should  not  be  increased.  The  whole  claim  for  damages  for 
delay  was  settled  by  the  plaintiffs  accepting  the  return  from 
the  defendants  of  168  wheels.  The  findings  of  the  Chancellor 
on  the  sprocket  and  spanner  claims  should  not  be  disturbed. 
The  defendants,  if  entitled  to  succeed  on  their  counter-claim, 
are  not  entitled  to  judgment  thereon  against  both  plaintiff 
companies.  The  New  Centaur  Company  (co-plaintiff)  sues  aa 
assignees  of  a chose  in  action  and  the  defendants  must  be 
limited  in  the  amount  of  their  judgment  to  the  amount  of  the 
New  Centaur  Company’s  claim  against  them. 

Rychman,  in  reply.  The  defendants’  action  for  substitution 
is  complete  on  receipt  of  the  goods.  The  fact  that  the  defen- 
dants have  sold  or  used  the  goods  does  not  help  the  plaintiffs. 
The  defendants  are  entitled  to  raise  the  claim  when  sued  and 
thus  prevent  the  plaintiffs  from  making  a profit  by  their 
fraudulent  substitution  of  a cheaper  article:  Church  v.  Ahell 
(1877),  1 S.C.R.  442  ; Mondel  v.  Steel,  8 M.  & W.  858.  Per- 
formance of  a contract  means  performance  of  its  terms,  not  the 
delivery  of  something  different  which  the  vendor  alleges  will 
do  as  well : Reuter,  Huf eland  & Go.  v.  Sala  & Co.  (1879),  4 
C.P.D.  239. 

Rowell,  in  reply  on  cross-appeal. 

November  16,1903.  The  judgment  of  theCourt  was  delivered 
by  Garrow,  J.A.  —The  action  is  for  the  price  of  goods  sold  and 
delivered  by  the  plaintiffs,  who  are  bicycle  manufacturers 
carrying  on  business  at  Coventry,  England,  against  the  defen- 
dants Hill  and  Love  dealers  in  bicycles,  carrying  on  business  at 
Toronto,  Canada. 
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After  the  dealings  in  question  had  taken  place  the  defendant 
Love  retired  from  the  firm,  the  defendant  Hill  agreeing  to  pay 
the  plaintiffs’  claim,  if  any,  and  out  of  this  grew  a special 
defence  by  the  defendant  Love  that  he  had  been  discharged  by 
the  subsequent  dealings  between  the  plaintiffs  and  the  defen- 
dant Hill.  This  defence,  however,  was  disposed  of  adversely  to 
the  defendant  Love,  and  against  such  disposition  there  is  no 
appeal. 

The  questions  remaining  to  be  considered  are  those  relating 
to  the  alleged  representation  or  warranty  by  the  plaintiffs  as 
to  quality ; the  failure  by  the  plaintiffs  to  deliver  the  samples, 
and,  later,  the  bulk  of  the  order,  at  the  times  agreed  upon  ; 
the  substitution  by  the  plaintiffs  of  the  1896  sprocket  wheel 
for  that  of  1897  ; the  omission  by  the  plaintiffs  to  forward  the 
spanners ; and  the  defects  in  the  ball-bearings.  As  to  the  three 
latter  matters,  namely,  the  sprocket  wheels,  the  spanners  and  the 
ball-bearings,  I do  not  feel  convinced  that  the  disposition  of 
them  by  the  learned  Chancellor  is  not,  upon  the  whole,  the 
proper  one,  and  I do  not,  therefore,  propose  to  interfere  with 
his  judgment  as  to  them. 

There  remains  to  consider  the  two  important  questions  of 
what  are  the  rights  and  liabilities  of  the  parties  arising  out  of 
the  substitution  by  the  plaintiffs  of  cast  for  wrought  connec- 
tions ; and  of  the  amount,  if  any,  which  should  be  allowed  to 
the  defendants  for  the  plaintiffs’  delay  in  delivery. 

The  learned  referee  found  upon  the  evidence  that  by  the 
contract  between  the  plaintiffs  and  the  defendants,  the  plaintiffs 
agreed  that  the  bicycles  ordered  by  the  defendants,  and  which 
the  plaintiffs  were  to  manufacture  for  them,  would  be  made 
with  connections  made  of  forged  steel ; and  that  in  violation  of 
their  contract  the  plaintiffs  used  castings  for  some  of  such  con- 
nections instead  of  forgings ; and  that  it  was  proved  before  him 
that  the  cost  of  forgings  exceeds  that  of  castings,  and  increases 
the  value  of  the  machine  by  at  least  the  sum  of  ten  dollars  on 
each  machine ; and  that  the  number  of  the  machines  upon 
which  this  sum  would  be  payable  is  290,  if  the  Court  should  be 
of  the  opinion  that  the  defendants  are  entitled  to  recover  on 
this  account. 
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A careful  perusal  of  the  evidence  has  fully  convinced  me 
that  the  learned  referee’s  findings,  which  I have  quoted,  are 
amply  justified.  Nor  do  I understand  the  learned  Chancellor  to 
have  been  of  a contrary  opinion,  although  on  the  motion  for 
judgment  he  declined  to  allow  to  the  defendants  the  damages 
upon  this  head,  so  found  by  the  learned  referee,  largely,  if  not 
wholly,  because  the  defendants  had  sold  the  machines  with  a 
like  warranty  and  no  claim  has  been  made  by  any  sub-purchaser 
against  the  defendants  upon  their  warranty  although,  in  the 
judgment  a reservation  in  favour  of  the  defendants  is  made  of 
a right,  if  any  such  claim  is  made,  to  reclaim  in  respect  of  such 
damages  from  the  plaintiffs,  and  the  real  question  in  this  appeal 
as  to  this  item  is,  was  that  a proper  adjudication  as  between 
the  parties  ? 

In  my  opinion,  and  with  deference,  I think  it  was  not,  and 
that  the  defendants  are  entitled  to  have  the  damages  so  found 
in  their  favour  applied  at  once  in  reduction  of  the  plaintiffs’ 
claim.  I am  wholly  unable  to  see  any  reason  why  this  case 
should  be  treated  in  any  exceptional  manner.  The  substitution 
in  question  was  a somewhat  bold  one,  treated  at  first  defiantly 
and  as  calling  for  no  answer,  resisted  before  the  learned  referee 
as  long  as  possible  and  until  a large  amount  of  evidence,  expert 
and  otherwise,  had  been  called  to  prove  the  fact,  when,  the  fact 
having  become  apparent,  a somewhat  lame  and  halting  admis- 
sion or  explanation  was  stated  to  the  learned  referee  by  counsel 
for  the  plaintiffs  to  the  effect  that,  as  advised  in  a recent  letter 
from  the  plaintiffs,  they  admitted  that  in  the  press  of  business 
some  castings  might  have  been  used  in  place  of  the  forgings 
called  for  by  the  contract.  Viewed  in  the  light  of  the  high 
sounding  pretentions  made  by  the  plaintiffs  in  their  printed 
catalogues,  of  the  advantages  of  steel  forgings  over  castings,  and 
their  scorn  of  so-called  “ American  shoddy  methods  ” for  cheap- 
ening construction  by  the  use  of  castings,  the  mistake,  if  it  was 
only  a mistake,  was  a most  unfortunate  one,  leaving,  as  it  does, 
room  for  a strong  suspicion,  at  least,  that  “ shoddy  methods  ” 
are  not  confined  to  America. 

The  substitution  in  question  was  a most  difficult  one  to  dis- 
cover, and  was,  in  fact,  not  discovered  until  after  all  the  goods 
had  been  taken  into  stock,  and  most,  if  not  all  of  them,  sold.  If 
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the  defendants  had  discovered  the  substitution  in  time,  they 
would  clearly  have  been  entitled  to  refuse  to  accept;  the  warranty 
or  representation  standing  in  that  connection  and  up  to  that  time 
in  the  nature  of  a condition  precedent.  As  said  by  Lord  Black- 
burn in  Bowes  v.  Shand,  2 App.  Cas.  455,  at  p.  480  : “ If  the 
description  of  the  article  tendered  is  different  in  any  respect,  it 
is  not  the  article  bargained  for,  and  the  other  party  is  not 
bound  to  take  it.” 

But  if,  having  taken  it,  as  in  the  present  case,  the  purchaser 
afterwards  discovers  the  defect,  he  may  at  once  bring  an  action 
on  the  warranty,  and  recover  the  difference  between  the  value 
of  the  article  he  should  have  received  and  that  which  he 
actually  did  receive,  at  the  time  he  received  it ; Mayne  on 
Damages,  6th  ed.  198  ; Loder  v.  Kekule  (1857),  3 C.B.N.S.  128, 
at  pp.  139,  140  ; Jones  v.  Just  (1868),  L.R.  3 Q.B.  197,  at  pp. 
200,  201. 

Nor  can  it  make  any  difference  to  the  vendee’s  rights  that 
he  has  been  fortunate  enough  to  sell  the  goods  as  if  they  had 
complied  with  his  vendor’s  contract.  If  he  sells  without  a war- 
ranty the  resale  may  of  course  assist  in  determining  the  amount 
of  his  damages,  but  if  the  resale  is  made  with  a similar  war- 
ranty, such  resale  is  no  guide  even  for  such  a limited  purpose: 
Muller  V.  Eno  (1856),  14N.Y.  597. 

But  the  right  of  action  is  complete  without  a resale,  and 
the  measure  of  damages  must  be  the  same  whether  the  goods 
are  in  the  vendee’s  warehouse  or  in  the  hands  of  persons  to 
whom  he  may  have  afterwards  pledged  or  sold  them.  Where 
credit  is  given,  or  where  the  goods  have  been  paid  for,  the 
vendee  may  sue  at  once,  or  if  in  the  former  case  he  so  elects,  he 
may  await  an  action  for  the  price,  and  jn  such  action  set  off  or 
counterclaim  for  his  damages  by  reason  of  the  defective 
material  or  other  breach  of  warranty  : Mondel  v.  Steel,  8 M.  & 
W.  858  ; Church  v.  Ahell,  1 S.C.R.  442  ; Davis  v.  Hedges  (1871), 
L.R.  6 Q.B.  687. 

This  is  an  action  for  the  price,  and  I fail  to  see  any  satis- 
factory reason  why  the  defendants  should  not  be  allowed  to 
meet  the  plaintiffs’  claim,  as  far  as  they  can,  by  the  contra  claim 
for  the  damages  in  question. 
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The  remaining  question  is  as  to  the  amount  of  the  damages 
for  plaintiffs’  delay  in  delivering  the  goods ; to  my  mind  much 
the  more  difficult  question  of  the  two.  The  amount  allowed  by 
the  learned  referee  under  this  head  was  $4,000,  which  the 
learned  Chancellor  reduced  to  $1,000.  By  both  it  is  apparently 
accepted  as  the  proper  conclusion,  upon  the  evidence,  that  there 
was  actionable  delay  causing  serious  damage,  and  in  this  con- 
clusion I agree  without  hesitation. 

In  the  particulars  of  the  defendants’  claim  under  this  head  are 
given  several  large  items  which  I tliink  should  be  at  once  elimi- 
nated, such  as  the  loss  to  their  business  prestige,  loss  of  agents, 
travelling  expenses,  advertising,  loss  of  profits  on  goods  not 
forwarded  but  which  they  themselves  directed  should  not  be 
forwarded  on  April  23rd  by  cable.  Nor  should  the  goods  which 
were  sent  and  afterwards  returned  enter  into  the  question  under 
the  circumstances.  They  were  not  returned  as  of  right,  but  as 
of  grace,  and  it  would  be  unfair,  after  inducing  the  plaintiffs  to 
take  them  back,  to  also  charge  them  with  loss  of  profits  or 
other  damages  in  respect  of  the  nondelivery  of  these  goods. 

In  my  opinion,  therefore,  the  real  question  must  be  confined 
to  the  goods  actually  forwarded,  received,  and  kept  by  the  defen- 
dants, namely,  the  291  bicycles  in  all ; of  which  they  apparently 
sold  289  in  the  season  of  1897.  The  defendants  say  that  their 
usual  selling  prices  were  $87.50  each  at  wholesale  and  $110  at 
retail,  and  that  they  could  have  disposed  of  all  these  goods  at 
these  prices  but  for  the  delay  in  sending  the  samples,  and  later, 
of  the  bulk,  and  that  in  consequence  of  such  delays  they  were 
obliged  to  reduce  their  prices  until  in  the  result  they  made  a 
loss  from  these  prices  on  the  287  bicycles  sold  of  $3,795  of 
which  the  particulars  are  given  in  detail. 

But  it  appears  that  in  the  season  of  1897  the  competition, 
owing  to  the  advent  of  large  local  manufactories  and  of 
increased  sales  by  the  United  States  factories,  was  much  more 
keen  than  in  previous  years,  and  this  no  doubt  helped  to  reduce 
the  selling  price  of  the  articles  in  question. 

This  competition,  however,  although  threatened  early, 
apparently  only  developed  as  the  season  advanced,  and  it  is,  I 
think,  quite  probable,  that  had  the  defendants’  order  been 
promptly  filled,  the  samples  placed  early  in  their  agents’  hands. 
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and  sales  pushed  with  reasonable  vigor,  that  many  if  not  all  of 
the  bicycles  in  question  would  have  been  disposed  of  at  or  near 
the  old  standard  of  prices. 

There  are  fashions  in  bicycles,  apparently,  as  in  many  other 
classes  of  goods,  and  in  addition  to  the  expense  of  carrying 
over,  the  last  year’s  article  is  only  saleable  at  a reduced  price. 

It  is,  therefore,  the  case  of  goods  ordered  for  a particular 
season  arriving  late  for  the  season,  and  in  consequence  sold  at 
more  or  less  of  a sacrifice. 

In  such  circumstances  it  appears  to  me,  that  a fair  and  reason- 
able measure  of  damages,  as  against  the  defaulting  vendor,  is  to 
charge  him  with  the  difierence  between  the  value  to  the  defen- 
dants of  the  goods  in  question,  if  they  had  been  delivered 
according  to  the  contract,  and  their  value  for  the  purposes  of  re- 
sale, as  the  plaintiffs  well  knew,  at  the  time  when  they  were 
actually  delivered. 

That  was  the  rule  applied  in  the  case  of  Wilson  v.  The 
Lancashire  and  Yorkshire  R.W.  Co.,  9 C.B.N.S.  632,  approved 
and  followed,  by  the  Court  of  Appeal  in  Schulze  v.  The  Great 
Eastern  R.W.  Co.,  19  Q.B.D.  30. 

These  were,  it  is  true,  both  cases  against  common  carriers. 
But  the  measure  should  at  least  be  not  less  wide  as  between 
vendor  and  vendee,  especially  where,  as  in  this  case,  there  was, 
as  the  plaintiffs  well  knew,  no  other  market  to  which  the  defen- 
dants could  resort  to  purchase  the  goods  in  question. 

Applying  this  rule  or  measure  as  well  as  I can  to  the 
actual  facts,  I have,  after  much  consideration,  come  to  the  con- 
clusion that  the  sum  of  $1,000  allowed  by  the  learned 
Chancellor  is  quite  too  little,  and  that  under  all  the  circum- 
stances, a fairer  result  would  be  to  allow  an  average  of  $10  on 
each  of  the  291  bicycles;  or,  in  all,  the  sum  of  $2,910  to  the 
defendants  under  this  head  of  damage. 

The  result  is  that,  in  my  opinion,  the  defendants’  appeal 
should,  as  to  the  before  mentioned  items  of  damage  for  defec- 
tive materials  and  for  delay,  be  allowed,  and,  as  to  the  other 
items,  dismissed ; and  that  the  plaintiffs’  cross-appeal  should  be 
dismissed. 

The  final  result  will  be  a balance  in  the  defendants’  favour, 
and  for  this  amount,  which  the  registrar  may  settle,  they  should 
have  judgment  against  the  plaintiffs. 
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In  settling  such  balance  1 think  no  interest  should  be 
allowed  on  the  plaintiffs’  claim,  the  principal  of  which  is  fixed 
by  the  report  at  $3,164.29  and  $61.94. 

As  to  the  costs.  The  main  contest  has  been  throughout  as 
to  the  .defendants’  claims,  upon  which  by  this  judgment  they 
practically  succeed.  They  should  have  their  general  costs 
of  the  action,  the  reference,  the  appeal  from  the  report,  the  , 
motion  for  judgment  on  further  directions,  and  the  costs  of  this 
appeal,  except  in  the  case  of  the  items  on  which  they  failed  in 
the  motion  before  the  learned  Chancellor,  as  confirmed  in  this 
judgment ; and  the  plaintiffs  should  have  the  costs  of  an  unde- 
fended action  for  the  amount  of  their  claim  as  now  allowed, 
these  to  be  set-off  against  the  costs  payable  to  the  defendants. 


G.  A.  B. 
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[IN  CHAMBERS.] 

The  American  Aristotype  Co.  v.  Eakins. 

Security  for  Costs — Money  Paid  Into  Court  for — Tender  Before  Action — Money 
Paid  Into  Court  in  Satisfaction  of  Plaintiff^ s Claim — Application  for  Pay- 
ment Out  in  the  Alternative. 

The  plaintiffs,  resident  in  the  United  States,  in  compliance  with  an  order  for 
security  for  costs  paid  $200  into  Court.  The  defendants  in  their  defence  set 
up  tender  before  action,  and  paid  into  Court  $189.52  in  full  of  plaintiffs’ 
claim  of  $353.89  and  costs. 

The  plaintiffs  moved  for  an  order  for  payment  out  of  the  money  paid  in  by  the 
defendants  or  for  an  order  rescinding  the  order  for  security  for  costs  and 
repayment  of  the  amount  paid  in  as  security  : — 

Held,  following  Griffiths  v.  School  Board  of  Ystradyfodwg  (1890),  24  Q.B.D. 
307,  that  if  the  plaintiffs  elect  to  take  out  the  money  paid  in  with  the  plea 
of  tender,  they  must  take  it  out  in  full  of  their  claim,  and  the  defendant 
would  be  entitled  to  his  costs. 

Held,  also,  that  the  order  for  security  for  costs  having  been  regularly  issued 
and  acted  on  it  was  too  late  to  set  it  aside. 

This  was  a motion  by  the  plaintiffs  for  an  order  in  the 
alternative  for  payment  out  of  Court  of  the  sum  of  $189.52 
paid  in  by  the  defendants  with  a plea  of  tender  before  action 
in  full  of  the  plaintiff’s  claim  of  $353.89  : or  for  an  order 
rescinding  a praecipe  order  for  security  for  costs,  which  the  plain- 
tiffs had  complied  with  by  payment  into  Court  of  the  sum  of 
$200  and  for  the  repayment  to  the  plaintiffs  of  that  sum. 

The  following  facts  are  taken  from  the  judgment  of  the 
Master  in  Chambers : 

Action  for  goods  sold  and  delivered. 

The  parties  were  at  variance  in  September,  1901.  At  that 
time  the  defendants  sent  their  cheque  for  $189.52,  which,  with 
certain  credit  notes,  would  have  made  up  the  full  amount  of 
the  claim,  $353.89. 

The  plaintiffs  returned  all  these,  saying  in  their  accom- 
panying letter  of  September  21st,  1901,  “We  are  not  at  all 
satisfied  that  you  have  fulfilled  the  conditions  entitling  you  to 
the  credit  memoranda  enclosed.” 

Finally,  on  December  15  th  last,  a writ  was  issued  for  the 
$353.89. 

The  plaintiffs  are  resident  in  New  York  State,  and  on 
December  23rd  the  usual  praecipe  order  for  security  for  costs 


127 


1904 

' Feb.  24. 


128 


ONTARIO  LAW  REPORTS. 


[vOL. 


1904 

American 

Aristotype 

Co. 

V. 

Eakins. 


was  issued.  This  was  complied  with  by  payment  into  Court 
of  $200  on  January  18th,  on  which  day  the  statement  of 
claim  was  filed  claiming  $353.89  as  the  net  price  of  goods  sold 
and  delivered  to  the  defendants. 

On  February  11th,  the  statement  of  defence  was  filed.  The 
second  paragraph  denies  the  alleged  indebtedness  of  $353.89 
because  the  defendants  were  entitled  to  credit  notes  to  amount 
of  $164.37,  which  left  a balance  of  $189.52,  which  was  duly 
tendered  before  action  brought ; and  which  the  defendants  have 
brought  into  Court  in  full  satisfaction  of  all  causes  of  action  in 
in  the  statement  of  claim  set  forth,  and  of  costs;  and  the 
defendants  submit  that. the  action  should  be  dismissed  with 
costs. 

The  motion  was  argued  in  Chambers  on  February  20th, 
1904,  before  Mr.  Cartwright,  the  Master  in  Chambers. 

W.  R.  Smyth,  for  the  motion. 

W.  J.  O'Neail,  contra. 

February  24.  The  Master  in  Chambers: — The  first 
branch  of  the  motion  fails  for  reasons  given  in  Grijffiths  v. 
School  Board  of  Ystradyfodwg  (1890),  24  Q.B.D.  307.  That 
case  shews  that  if  the  plaintiff  elects  to  take  out  money  paid  in 
with  a plea  of  tender,  he  must  take  it  out  in  full  of  his  claim, 
and  the  defendant  would  thereupon  become  entitled  to  his 
costs.  Payment  into  Court  pursuant  to  Rule  419  admits  the 
right  of  the  plaintiff  to  bring  the  action.  But  payment  in  under 
Rule  428  denies  that  right;  and  if  the  defendants  in  such  a 
case  succeed  they  would  be  entitled  to  the  whole  costs,  speaking 
generally,  as  the  defence  goes  to  the  whole  cause  of  action : see 
Odgers  on  Pleading,  5th  ed.,  p.  349,  and  cases  cited. 

As  to  the  other  branch.  Had  the  motion  been  made  as 
was  done  in  Stock  v.  Dresden  Sugar  Co.  (1903),  2 O.W.R.  896, 
it  would  probably  have  succeeded.  But  there  is  no  authority, 
that  I am  aware  of,  to  rescind  such  an  order  when  regularly 
issued  and  acted  on. 

In  McConnell  v.  Wakeford  (1890),  13  P.R.  455,  it  was 
held  that  the  order  for  security  was  irregular  and  might 
have  been  set  aside.  But  that  having  been  complied  with,  it 
was  now  too  late  to  interfere  with  it. 
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This  applies  with  much  greater  force  to  the  present  case. 
The  fact  that  the  defendants  admitted  a liability  of  $189.52 
was  conclusively  evidenced  by  their  cheque,  and  so  the  plaintiffs 
here  would  have  been  in  a stronger  position  than  in  Stock  v. 
Dresden  Sugar  Co.,  if  the  application  had  been  made  at  the 
proper  time. 

It  may  seem  strange  that  the  plaintiffs  cannot  now  have  the 
relief  they  would  have  had  if  they  had  moved  before  obeying 
the  order  for  security. 

The  difficulty,  however,  has  been  caused  by  their  own 
deliberate  act.  However  willing  I might  be  to  help  them,  I 
do  not  see  that  I have  any  power  to  do  so. 

The  motion  will,  therefore,  be  dismissed,  with  costs  to  the 
defendants  in  the  cause. 

An  appeal  from  the  above  judgment  was  argued  on  the  1st 
of  March,  1904,  before  Boyd,  C.,  who  affirmed  the  order  and 
dismissed  the  appeal. 
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[DIVISIONAL  COURT.] 

Lambert  v.  Clarke. 


Division  Courts  —Appeal  from — Amount  in  Dispute — Quashing  Appeal. 

The  plaintiff  brought  an  action  in  a division  court  for  $100.75,  the  amount 
of  a promissory  note  for  $64.87  and  $35.38  interest  on  it  and  recovered 
a judgment  for  $83.90  ; the  trial  judge  finding  against  an  alleged  release 
set  up  by  the  defendant,  but  only  allowing  $19.13  for  interest  instead  of 
$35.38  as  claimed.  A motion  for  a new  trial  was  refused. 

Held,  that  “the  sum  in  dispute  upon  the  appeal”  under  sec.  154  of  the 
Division  Courts  Acts,  R.S.O.  1897,  ch.  60,  was  $83.90  and  as  it  did  not 
exceed  $100,  a motion  to  quash  the  appeal  was  allowed. 

Petrie  v.  Machan  (1897),  28  O.R.  504,  distinguished. 

This  was  an  appeal,  by  the  defendant,  from  the  second 
division  court  of  the  county  of  Lambton  to  a Divisional  Court, 
which  was  argued  on  the  3rd  March,  1904,  before  Meredith, 
C.J.C.P.,  Maclaren,  J.A.,  and  MacMahon,  J. 

At  the  opening  of  the  argument,  C.  A.  Moss,  for  the  plain- 
tiff,  took  the  objection  that  the  appeal  did  not  lie,  and  moved 
to  quash  it  on  the  ground  that  “ the  sum  in  dispute  upon  the 
appeal”  did  not  exceed  $100. 

W.  E.  Middleton,  for  the  appeal,  relied  upon  Petrie  v. 
Machan  (1897),  28  O.R.  504. 

March  19.  Meredith,  C.J.  : — This  is  an  appeal  by  the 
defendant  from  an  order  of  the  senior  Judge  of  the  county 
court  of  the  county  of  Lambton,  sitting  as  Judge  in  the  second 
division  court  of  that  county,  dated  17th  October,  1903,  refus- 
ing the  appellant’s  application  for  a new  trial  in  this  action. 

On  the  appeal  being  opened,  Mr.  Moss  moved  to  quash  it  on 
the  ground  that  the  amount  in  dispute  upon  the  appeal  does 
not  exceed  $100,  exclusive  of  costs,  within  the  meaning  of 
sec.  154  of  the  Division  Courts  Act,  and  that  therefore  the 
appeal  does  not  lie. 

The  claim  of  the  respondent  was  for  $100.75,  made  up  of 
$64.87,  the  amount  of  a promissory  note  made  by  the  appellant, 
and  $35.38  interest  upon  it,  and  the  defence  was,  that  the 
respondent  had  signed  a deed  of  composition  and  discharge. 
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which  had,  as  the  appellant  contended,  the  effect  of  releasing 
him  from  his  liability  on  the  note. 

The  learned  Judge  found  against  the  appellant’s  contention, 
and  gave  judgment  for  the  respondent  for  $83.90,  being  the 
amount  of  the  promissory  note  with  interest  until  its  maturity 
at  four  per  cent,  per  annum,  and  after  its  maturity  at  six  per 
cent,  per  annum,  instead  of  for  the  latter  period,  at  the  rate  of 
twelve  per  cent,  per  annum,  the  rate  claimed  by  the  respondent. 

What,  then,  is  “ the  sum  in  dispute  upon  the  appeal  ? ” for 
unless  it  “exceeds  $100,  exclusive  of  costs,”  an  appeal  does  not 
lie:  sec.  154. 

It  appears  to  me  that  clearly  the  amount  in  dispute  upon 
the  appeal  in  this  case  does  not  exceed  $100  within  the  mean- 
ing of  the  section. 

If  the  appellant  should  succeed  on  his  appeal,  he  would  be 
relieved  of  $83.90,  and  no  more;  and  if  he  should  fail,  he 
would  remain  liable  for  that  sum,  and  no  more.  The  matter  in 
dispute  is  his  liability  to  pay  $83.90. 

Mr.  Middleton  relied  upon  Petrie  v.  Machan,  28  O.R.  504, 
but  that  case  if  well  decided,  as  to  which  I express  no  opinion, 
is  distinguishable.  There  the  appeal  was  by  the  plaintiff,  who 
claimed  in  the  division  court  to  recover  $100  and  interest,  but 
had  been  allowed  $35  only,  and  the  view  of  the  Divisional 
Court  was  that  the  $35  was  “ as  much  in  dispute  as  the  differ- 
ence between  that  sum  and  the  sum  claimed  by  the  plaintiff  of 
$100  and  interest.” 

In  this  case,  it  is  the  defendant  who  is  appealing,  and,  as  I 
have  already  said,  the  sole  question  raised  by  his  appeal  is  as 
to  his  liability  to  pay  $83.90. 

The  cases  upon  the  analogous  provisions  of  the  Supreme 
Court  Act  for  limiting  the  right  of  appeal  to  that  Court  may 
be  referred  to. 

By  the  original  Act,  38  Viet.  ch.  11,  sec.  17  (D.),  it  was 
provided  that  no  appeal  should  “ be  allowed  from  any  judg- 
ment rendered  in  the  Province  of  Quebec  in  any  case  wherein 
the  sum  or  value  in  dispute  ” did  not  amount  to  $2,000,  and  it 
was  decided  in  Joyce  v.  Hart  (1877),  1 S.  C.  R.  321,  that  the 
amount  claimed  in  the  declaration,  and  not  the  amount  of  the 
judgment,  was  the  sum  or  value  in  dispute. 
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D.  C.  That  interpretation  continued  to  prevail  after  the  passing^ 

of  42  Viet.  ch.  39  (D.),  by  which  the  provisions  of  sec.  17  were 
Lambert  somewhat  changed,  until  after  the  decision  of  the  Judicial 
Clarke.  Committee  of  the  Privy  Council  in  Allan  v.  Pratt  (1888),  13 
„ _ App.  Cas.  780,  which  determined  that  the  measure  for  deter- 

Meredith,  C.J.  f \ ’ 

mining  a defendant’s  right  of  appeal  under  the  Quebec  Code  of 
Civil  Procedure,  article  1178,  paragraph  3,  which  provides  for 
appeals  to  the  Privy  Council  in,  in  addition  to  the  cases 
mentioned  in  paragraphs  1 and  2,  “ all  other  cases  wherein  the 
matter  in  dispute  exceeds  the  sum  or  value  of  £500  sterling, 
is  the  amount  which  the  plaintiff  has  recovered. 

The  provision  governing  appeals  to  the  Supreme  Court  of 
Canada  was  then  sec.  29  of  the  Revised  Statute  (ch.  135),  by  which 
it  was  provided  that,  with  certain  exceptions  not  necessary  to  be 
referred  to,  no  appeal  should  lie  “ from  any  judgment  rendered 
in  the  Province  of  Quebec  in  any  action,  suit,  cause,  matter  or 
other  judicial  proceeding,  wherein  the  matter  in  controversy 
does  not  amount  to  the  sum  or  value  of  S2,000.” 

After  Allan  v.  Pratt  was  decided,  the  Supreme  Court 
reconsidered  the  question  as  to  the  meaning  of  this  provision,, 
and  receded  from  the  position  taken  in  Joyce  v.  Hart,  treating 
that  case  as  having  been  overruled  by  the  decision  of  the 
Judicial  Committee  : Gilbert  v.  Gilman  (1889),  16  S.C.R.  189;. 
Monette  v.  Lefebvre  (1889),  16  S.C.R.  387. 

It  is  manifest"  that  the  principle  acted  upon  in  Allan  v. 
Pratt  is  a fortiori  applicable  where,  as  in  this  case,  the  right 
of  appeal  is  in  terms  made  to  depend  on  the  amount  in  dispute 
upon  the  appeal  exceeding  a named  amount. 

Soon  after  the  decisions  in  1889,  to  which  I have  referred,, 
the  Supreme  Court  Act  was  amended  by  providing,  in  the  case 
of  appeals  from  the  Province  of  Quebec,  that  “ whenever  the 
right  to  appeal  is  dependent  upon  the  amount  in  dispute,^ 
such  amount,  shall  be  understood  to  be  that  demanded  and  not 
that  recovered,  if  they  are  different” ; 54-55  Viet.  ch.  25,  sec.  3,. 
sub-sec.  4 (D.) ; and  the  law  was  thus  restored  to  what,  before 
the  decision  in  Allan  v.  Pratt,  it  had  been  determined  to  be. 
Laberge  v.  The  Equitable  Life  Assurance  Society  of  the  United 
States  (1894),  24  S.  C.  R.  59.  The  Corporation  of  the  City  of 
Ottawa  V.  Hunter  (1900),  31  S.C.R.  7,  is  also  an  authority  for 
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the  construction  I am  giving  to  the  section  with  which  I have 
to  deal  in  this  case,  for  notwithstanding  the  apparent  conflict 
between  paragraphs  (c)  and  (/)  of  section  1 of  60&  61  Viet.  ch. 
34  (D.),  it  was  held  that  it  was  the  amount  in  controversy  in 
the  appeal,  and  not  that  demanded  in  the  action,  that  governed 
in  determining  whether  the  right  to  appeal  is  taken  away  by 
that  Act.  The  Court  would  have  been  in  no  doubt  as  to  the 
meaning  of  the  words  “ matter  in  controversy  in  the  appeal  ” 
used  in  paragraph  (c),  but  for  the  provision  of  paragraph  (/), 
which  is  that  whenever  the  right  to  appeal  is  dependent  upon 
the  amount  in  dispute,  such  amount  is  to  be  understood  to  be 
that  demanded,  not  that  recovered,  if  they  are  different. 

Bain  v.  Anderson  & Co.  (1898),  28  S.C.R.  481,  may  also  be 
referred  to. 

It  appears  to  me,  therefore,  that  upon  authority,  as  well  as 
upon  the  plain  meaning  of  the  language  of  sec.  154,  unaided  by 
judicial  exposition,  the  present  appeal  does  not  lie. 

The  appeal  is,  therefore,  quashed  without  costs. 


D.  C. 

1904 

Lambert 

V. 

Clarke. 
Meredith,  C.  J. 


Maclaren,  J.A.,  and  MacMahon,  J.,  concurred. 
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[IN  CHAMBERS.] 

Keenan  v.  Osborne.  • 

Interpleader — Sherij^ — Mortgage  of  Land — Assignment  of  Before  Seizure — ^^The 
Execution  Act”  B.S.O.  1897,  ch.  77,  sec.  23  et  seq. 

The  right  of  a sheriff  to  an  interpleader  order  depends  upon  either  having  the 
subject  matter  of  the  interpleader  in  his  possession  or  having  the  right 
under  an  execution  accompanied  with  the  intention  to  take  possession. 

And  where  an  execution  debtor,  who  was  a mortgagee  of  lands,  had  assigned 
the  mortgage,  which  was  not  registered  until  after  the  notice  of  seizure 
required  by  sec.  23  of  the  Execution  Act  R.S.O.  1897,  ch.  77  : — 

Reid,  that  mortgage,  could  not  be  seized  under  the  provisions  of  sec.  23  et  seq. 
of  that  Act,  and  that  the  sheriff  could  not  proceed  until  the  execution 
creditors  had  in  an  action  obtained  a declaration  that  the  assignment  was 
void  and  that  he  could  not  interplead. 

• 

This  was  an  appeal  by  the  claimant,  an  assignee  of  a mort- 
gage made  to  the  judgment  debtor,  against  an  interpleader 
order  made  on  the  application  of  the  sheriff  by  the  local  Judge 
at  Sault  Ste.  Marie. 

The  appeal  was  argued  in  Chambers  on  the  8th  of  January, 
1904,  before  Teetzel,  J. 

W.  E.  Middleton,  for  the  claimant.  There  can  be  no  inter- 
pleader here  at  the  instance  of  the  sheriff’.  The  mortgage  in 
question  was  assigned  previous  to  any  seizure  or  attempted 
seizure,  and  the  provisions  of  the  Execution  Act,  R.S.O.  1897, 
ch.  77,  do  not  apply  in  such  a case.  If  the  assignment  is 
fraudulent  it  must  be  attacked  by  action.  The  sheriff  being  in 
no  peril  cannot  interplead.  The  Act,  moreover,  does  not  apply 
when  the  mortgagor,  the  mortgagee,  the  assignee  and  the 
security  itself  are  all  in  the  United  States  and  so  beyond  the 
jurisdiction:  Re  Asselin  and  Cleghorn  (1903),  6 O.L.R.  170.  I 
also  refer  to  Rumohr  v.  Marx  (1882),  3 O.R.  167  ; Parkes  v. 
Reilly  (1866),  3 E.  & A.  215,  at  p.  231 ; Ogden  v.  Craig  (1884), 
10  P.R.  378;  Morton  v.  Cowan  (1894),  25  O.R.  529. 

F.  A.  Anglin,  K.C.,  and  W.  E.  Raney,  for  the  sheriff  and 
execution  creditors.  The  Act  applies  to  any  case  in  which  the 
execution  creditor  alleges  that  the  execution  debtor  is  entitled 
to  a mortgage.  The  claimant  must  then  assert  his  title  and 
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prove  it  at  the  trial  of  an  issue.  The  Act  is  general  and  applies 
to  all  mortgages  registered  against  land  in  Ontario.  We  refer 
to  The  Credits  Gerundeuse,  Ltd.,  v.  Van  Weede  (1884),  12 
Q.B.D.  171 ; Re  Benfield  and  Stevens  (1896),  17  P.R.  300, 
(1897),  17  P.R.  339  ; Exley  v.  Bey  (No.  2)  (1893),  15  P.R.  405. 

Middleton,  in  reply. 

• 

January  29.  Teetzel,  J.  : — The  claimant  appeals  from  an 
interpleader  order  made  on  the  application  of  the  sheriff  by  the 
local  Judge  at  Sault  Ste.  Marie. 

The  judgment  debtor  was  mortgagee  of  lands  in  the  District 
of  Algoma,  under  a mortgage  dated  May  I7th,  1902,  which 
mortgage  was  duly  registered ; and  on  the  22nd  day  of 
September,  1902,  he  executed  an  assignment  of  the  mortgage 
to  the  claimant,  but  the  assignment  was  not  registered  until 
April  11th,  1903. 

On  April  4th,  1903,  the  sheriff,  having  been  required  by  the 
execution  creditor  to  seize  the  mortgage,  registered  in  the 
registry  office  the  notice  of  seizure  provided  by  sec.  23  of  the 
Execution  Act,  R.S.0. 1897,  ch.  77,  and  on  the  same  day  caused 
to  be  served  upon  the  mortgagor  a copy  of  the  notice  under 
sec.  24  of  the  Act. 

The  assignment  of  mortgage  purports  to  transfer  to  the 
claimant  all  the  interest  therein  of  the  judgment  debtor,  and 
the  claimant  by  his  affidavit  states  that  he  gave  full  and  valu- 
able consideration  for  the'  same.  The  mortgagor  was  duly 
notified  of  the  assignment  before  the  seizure.  The  execution 
creditors,  however,  desire  to  contest  the  assignment  on  the 
ground  that  it  is  fraudulent  and  void  as  against  creditors. 

I am  not  favoured  with  any  written  judgment  by  the 
learned  district  Judge,  and  I apprehend  that  the  many  objec- 
tions taken  by  Mr.  Middleton  were  not  advanced  before  him. 

The  principal  objections  taken  on  appeal  were,  that  the 
Execution  Act  respecting  seizure  of  mortgages  does  not  apply 
where  there  is  a de  facto  assignment  before  seizure  ; also  that 
the  sheriff,  upon  the  facts  of  this  case,  is  not  at  the  risk  of  any 
action  for  illegal  seizure,  and  is  not  authorized  to  sell  the  mort- 
gage as  goods  and  chattels  or  otherwise,  but  is  simply  entitled, 
upon  being  indemnified  against  costs  by  the  execution  creditor, 
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Osborne. 


to  bring  an  action  upon  the  mortgage,  and,  therefore,  is  not 
entitled  to  interpleader  under  Rule  1103  (6). 

It  seems  to  me  that  the  right  of  a sheriff  to  an  interpleader 
order  depends  upon  either  having  the  subject  matter  of  the 
interpleader  in  his  possession,  or  having  the  right  under  an 
execution,  accompanied  with  an  intention,  to  take  possession. 

In  this  case  the  sheriff  has  not  possession,  nor  can  he  get 
possession,  of  the  mortgage,  nor  can  he  comply  with  Rule 
1104(c);  he  is  simply  empowered  by  the  statute  to  seize  a 
security  which  prior  to  the  Act  could  not  be  seized  under  exe- 
cution, and  not  being  authorized  to  realize  upon  the  security  by 
sale,  but  simply  by  action,  it  cannot  be  said  that  he  is  subject 
to  any  suit  or  proceeding  by  the  claimant  by  reason  of  his  tak- 
ing the  steps  authorized  by  the  Act,  nor  can  the  execution 
creditor  insist  upon  further  proceeding  without  indemnifying 
him  against  costs. 

It  does  not  seem  to  me  that  the  non-registration  of  the 
assignment  of  mortgage  until  after  the  registration  of  the 
sheriff’s  notice  can  have  any  bearing  either  upon  his  right  to 
interpleader,  or  to  the  creditor’s  rights.  No  action  could  be 
brought  on  the  mortgage  till  the  assignment  was  set  aside,  nor 
until  then  would  the  mortgagor  be  entitled  to  pay  the  mortgage 
moneys  to  the  sheriff  under  sec.  24  of  the  Act.  In  other  words, 
the  statute  authorizes  the  seizure  of  the  mortgagee’s  interest, 
and  where  there  has  been  an  assignment  of  that  interest, 
whether  registered  or  not,  and  whether  bond  fide  or  not,  it 
seems  to  me  the  sheriff’s  hands  are  tied  until  the  execution 
creditors  have  in  action  obtained  a declaration  of  the  Court 
that  the  assignment  is  void. 

I think,  therefore,  the  sheriff  is  not  entitled  to  relief  by 
way  of  interpleader,  and  the  appeal  must  be  allowed  ; but  as 
the  point  appears  to  be  new,  I think  it  should  be  without  costs. 

I refer  to  Mather’s  Sheriff  and  Execution  Law,  2nd  ed.,  pp. 
471-3,  and  cases  there  cited ; Rumohr  v.  Marx,  3 O.R.  167  ; In 
re  Gould  v.  Hope  (1893),  20  A.R.  347;  Donahoe  v.  Hull 
(1895),  24  S.C.R.  693 ; Cababe  on  Interpleader,  2nd  ed.,  p.  30 
et  seq. 


G.  A.  B. 
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[STREET,  J.] 

Forbes 

V. 

The  Grimsby  Public  School  Board. 


1903 
Dec.  22. 


Public  Schools — Requisition  for  Funds  to  Municipal  Council — Requisites  of 
Meetings  of  Board  and  Council — Notice — Adjourned  Meeting  of  Council — 
By-law — Recital  of  Amount  of  Debt — Municipal  Act,  1903,  sec.  386,  sub-sec. 
1,  and  sec.  38 j,  sub-sec.  5. 

A public  school  board  having  called  upon  the  municipal  council  of  a village 
to  raise  $12,500  for  the  purpose  of  building  a school  house,  the  council  passed 
a by-law  for  the  purpose  of  issuing  debentures  to  the  amount  required,  and 
the  plaintiff  obtained  an  interim  injunction  restraining  proceedings  there- 
under, which  injunction  was  dissolved  on  motion  to  continue. 

The  school  board  subsequently  passed  a new  resolution,  asking  the  council  “to 
pass  a by-law  for  the  issuing  of  debentures  to  the  amount  of  $12,500  for  the 
purchase  of  a school  site  and  towards  the  erection  of  a school  house  thereon,” 
which  was  presented  to  the  council  on  the  same  day,  and  the  council  repealed 
their  by-law  and  passed  a new  one  for  the  purpose. 

The  plaintiff’  then  brought  an  action  to  have  the  latter  by-law  declared  invalid, 
(1)  on  the  ground  that  the  meeting  of  the  school  board  at  which  the  last 
resolution  was  passed  was  irregular,  because  no  notice  was  given  to  the 
members  of  the  board  of  the  object  of  the  meeting ; and  (2)  because  the 
council  had  no  power  to  pass  the  by-law,  as  no  notice  had  been  given  of  the 
object  of  its  meeting,  and  as  it  was  an  adjourned  meeting  it  had  no  power 
to  transact  any  business  which  could  not  have  been  brought  before  it  at  the 
meeting  of  which  it  was  an  adjournment : — 

Held,  that  in  the  absence  of  some  rule  requiring  the  object  of  the  meeting  to 
be  stated  in  the  notice  calling  it,  it  is  unnecessary  that  the  notice  calling 
any  meeting  of  any  school  board  or  municipal  corporation  should  specify  the 
business  to  be  transacted. 

The  King  v.  Pulsford  (1828),  8 B.  & C.  350,  and  La  Compagnie  de  Mayville  v. 
Whitley  [1896],  1 Ch.  788,  referred  to  and  distinguished  from  Marshv.  Huron 
College  (1880),  27  Gr.  606,  and  Cannon  v.  The  Toronto  Corn  Exchange  (1880), 
5 A.R.  268. 

Held  also,  that  it  was  the  duty  of  every  member  of  the  council  to  be  present 
at  the  adjourned  meeting,  and  it  was  competent  to  the  members  present  to 
transact  any  business,  which  might  have  been  transacted  at  the  original 
meeting. 

Held  also,  that  as  the  later  by-law  was  only  passed  to  overcome  certain  defects 
in  the  earlier  one,  it  might  well  have  been  passed  without  any  new  requisi- 
tion from  the  school  board. 

Held  also,  that  the  by-law  sufficiently  recited  the  amount  of  the  debt  intended 
to  be  created,  as  it  recited  that  application  had  been  made  by  the  school 
board  to  the  council  to  raise  the  sum  of  $12,500  by  the  issue  of  debentures, 
and  it  authorized  the  issue  of  debentures  to  that  amount. 

Held  lastly,  that  sub-sec.  1 of  sec.  386  of  the  Municipal  Act  of  1903  authorizes 
the  issue  of  debentures,  providing  for  the  payment  of  principal  and  interest 
together  by  equal  instalments  spread  over  the  whole  period  for  which  the 
debentures  are  to,  run,  and  is  alternative  to  the  provisions  of  sub-sec.  5 of 
sec.  384  of  that  Act. 
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Action  for  an  injunction  to  restrain  the  expenditure  of 
money  for  public  school  purposes. 

The  following  facts  are  taken  from  the  judgment. 

This  action  was  begun  on  Nov.  16th,  1903^  after  the  refusal 
of  an  order  to  continue  an  injunction  granted  in  a former 
action  between  the  same  parties  reported  6 O.L.R.  539. 

This  action  is  by  the  plaintiff  on  behalf  of  himself  and  all 
other  ratepayers  of  the  village  of  Grimsby  against  the  defen- 
dants who  are  the  Grimsby  public  school  board,  the  municipal 
corporation  of  the  village  of  Grimsby  and  George  S.  Vandyke 
and  Richard  Lipsit. 

The  said  George  S.  Vandyke  is  the  chairman  of  the  build- 
ing committee  of  the  school  board,  and  Richard  Lipsit  is  a 
contractor  who  has  agreed  to  erect  a school  building. 

The  action  is  for  an  injunction  to  restrain  the  defendants, 
the  municipal  corporation  of  Grimsby,  from  issuing  or  selling 
the  debentures  of  the  said  village  authorized  by  by-law  No. 
179  and  from  paying  to  the  defendants  the  school  board  or 
any  other  person  any  monies  arising  from  such  debentures,  and 
restraining  the  defendants,  the  school  board,  from  receiving 
any  such  monies,  and  restraining  Vandyke  from  authorizing 
any  further  work  in  connection  with  the  erection  of  a proposed 
public  school  building,  and  restraining  the  defendant  Lipsit 
from  proceeding  with  any  further  work  upon  the  school 
building  until  further  order. 


The  matter  came  on  by  way  of  motion  for  the  injunction  in 
Court  on  December  22nd,  1903,  before  Street,  J. 

A.  H.  Marsh,  K.C.,  and  C.  H.  Pettit,  for  the  plaintiff.  The 
council  could  only  act  upon  the  requisition  of  the  school 
board : 3 Edw.  VII.  ch.  32,  sec.  5 (0.)  The  requisition  made 
by  the  school  board  in  connection  with  the  former  by-law 
(which  was  in  question  in  the  former  action  of  Forhes  v.  , 
Grimsby)  would  not  be  sufficient  to  support  the  by-law 
now  in  question,  because  that  requisition  was  not  made 
otherwise  than  by  the  school  board  submitting  to  the  council  a 
draft  by-law,  which  was  adopted  and  passed  by  the  council, 
which  byTlaw  contained  a recital  that  the  school  board  “ have 
made  application  to  the  municipal  council  of  the  said  village 
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for  money  to  purchase  a site  and  erect  thereon  a building  for 
public  school  purposes''  This  did  not  indicate  to  the  council 
that  the  school  board  intended  to  apply  for  the  said  purposes 
not  only  the  money  to  be  obtained  from  the  council,  but  also 
the  money  which  they  would  obtain  from  the  sale  of  the  old 
school  house,  and,  in  order  that  any  by-law  could  be  passed, 
it  was  necessary  that  it  should  be  based  upon  estimates  shew- 
ing what  monies  were  required  to  be  expended  by  the  school 
board  ; The  Board  of  Education  of  the  City  of  London  v.  The 
Corporation  of  the  City  of  London  (1901),  1 O.L.K  284.  The 
new  application  by  the  school  board  for  the  by-law  in  question 
was  sufficient  in  form,  for  it  is  recited  in  the  said  by-law  that  it 
is  an  application  to  raise  money  “ for  the  purpose  of  purchasing 
a site  and  towards  the  erection  of  a school  thereon,”  and  the 
by-law  then  goes  on  to  recite  that  “ the  board  deem  it  desirable 
to  sell  and  dispose  of  the  present  site  and  building  thereon,  as 
well  as  the  building  on  the  proposed  new  site  and  intend  to 
apply  the  proceeds  to  completing  and  furnishing  the  proposed 
new  school  house.”  The  requisition  of  the  school  board,  on 
which  the  former  by-law  was  based,  would  not  have  supported 
the  present  by-law  which  is  a by-law  for  a different  purpose 
than  that  formerly  requisitioned.  The  requisition  for  the 
present  by-law,  although  proper  in  form,  will  not  support  the 
present  by-law,  because  it  was  irregularly  passed  owing  to 
irregularity  in  calling  the  meeting  of  the  school  board.  Such 
meetings  should  be  systematic  and  formal : 1 Edw.  VII.  ch.  39, 
sec.  65  (2)  (0).  This  was  an  adjourned  meeting,  really  called 
by  word  of  mouth  from  the  chairman,  and  one  trustee  declined 
to  attend.  No  notice  of  its  object  was  given  and  no  business 
not  before  it  before  the  adjournment  should  have  been  trans- 
acted. It  was  really  a special  meeting  for  which  notice  of  the 
business  to  be  transacted  should  have  been  given : Dillon’s 
Municipal  Law,  4th  ed.,  secs.  285,  286  and  287  ; Brice  on 
Ultra  Vires,  3rd  ed.  35;  Masten’s  Company  Law  191,  192; 
Biggar’s  Municipal  Manual,  276.  The  same  objection  applies 
to  the  meeting  of  the  corporation,  which  was  an  adjourned  or 
special  meeting  and  notice  of  the  nature  of  the  business  to  be 
transacted  should  have  been  given  : per  Taylor,  C.J.,  in  Re 
Rural  Municipality  of  Macdonald  (1894),  10  Man.  L.R.  294 
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at  pp.  299  and  300  ; affirmed  (1895),  10  Man.  L.R.  382  ; Marsh 
V.  Huron  College  (1880),  27  Gr.  605;  Gannon  v.  The  Toronto 
Corn  Exchange  (1880),  5 A.R  268.  The  by-law  may  be 
quashed  even  if  valid  on  its  face,  where  the  recitals  on  which 
jurisdiction  is  based  are  untrue : In  the  matter  of  Robertson 
and  the  Municipal  Council  of  the  Township  of  North  East- 
hope  (1889)  16  A.R.  214.  The  recital  must  shew  the  amount 
of  the  debt  to  be  created,  not  as  here  the  amount  of  money 
applied  for.  There  may  be  considerable  expense  or  loss  in 
realizing  that  amount  upon  the  debentures  when  issued : Con. 
Mun.  Act  1903,  3 Edw.  VII.  ch.  19,  sec.  384,  sec.  10  (a)  (0).; 
Biggar  s Municipal  Manual  394.  Although  sec.  386  of  the 
Municipal  Act,  1903,  permits  the  corporation  to  make  the 
several  instalments  repayable  yearly  with  principal  and  interest 
together  it  does  not  override  sec.  384  (5)  which  provides  for 
the  raising  of  specific  separate  yearly  sums  for  the  payment  of 
interest  and  for  the  payment  of  the  debt. 

G.  Lynch- Staunton,  K.C.,  for  the  school  board  and  Vandyke 
and  Lipsit.  In  Forbes  v.  Grimsby  Public  School  Board,  6 
O. L.R.  539,  it  was  held  that  the  school  board  was  proceeding  regu- 
larly and  in  good  faith  to  erect  a needed  school.  After  that 
decision,  as  is  shewn  by  the  affidavits,  the  school  board  were 
advised  that  the  by-law  considered  in  the  above  case  was 
incorrect  in  form,  in  that  it  did  not  comply  with  the  statute, 
which  required  that  the  amount  of  the  debt  intended  to  be 
created  should  be  recited  : 3 Edw.  VII.  ch.  19,  sec.  384,  sub-sec. 
10.  The  municipal  council  having  agreed  to  furnish  the  funds 
for  building  the  school  to  the  school  board,  under  sec.  76,1  Edw. 
VII.,  ch.  39,  could  be  compelled  to  implement  its  undertaking  and 
if  the  by-law  was  defective  was  bound  to  amend  it  or  otherwise 
raise  the  funds.  The  by-law  in  question  therefor  is  not  an  original 
by-law  nor  is  it  necessary  that  all  statutory  proceedings 
required  for  an  original  by-law  should  be  complied  with,  those 
conditions  having  been  complied  with  on  the  passing  of  the 
first  by-law.  The  by-law  in  question  was  properly  passed  at  an 
adjourned  meeting  of  the  council  and  there  is  no  necessity  to  give 
notice  of  the  business  to  be  transacted  at  that  meeting.  It  is  the 
duty  of  all  councillors  to  attend  all  meetings  : La  Compagnie  de 


VII.] 


ONTARIO  LAW  REPORTS. 


141 


Mayville  v.  Whitley  [1896],  ICh.  788,  is  founded  on  The  King  v. 
Pulsford  (1828),  8 B.  & C.  350,  and  completely  disposes  of  all  the 
objections  as  to  the  irregularity  of  the  action  of  the  school 
board  or  council.  The  municipality  will  not  be  heard  to  quash 
the  by-law  or  to  aid  those  attacking  it ; and  the  court  in  its 
discretion  will  not  quash  money  by-laws  for  trifling  irregulari- 
ties : In  re  Lloyd  and  Corporation  of  the  Township  of 
Elderslie  (1879),  44  U.C.B.  235. 

D’Arcy  Martin  appeared  for  the  corporation  of  Grimsby. 

December  28.  Street,  J.: — In  September,  1903,  the  public 
school  board  of  Grimsby  resolved  to  build  a new  school  house 
and  called  upon  the  municipal  council  of  the  village  to  raise 
$1 2,500  for  them  for  the  purpose.  Thereupon,  tUe  council  passed 
by-law  No.  176,  for  the  purpose  of  issuing  debentures  to  the 
amount  required. 

The  plaintiff  in  the  present  action,  a ratepayer  of  the 
village,  at  once  commenced  an  action  to  restrain  the  school 
board  and  the  village  corporation  from  acting  upon  the  by-law, 
upon  the  ground  that  the  school  building  for  which  a contract 
had  been  let  could  not  be  completed  for  the  sum  proposed  to  be 
raised,  and  he  obtained  an  interim  injunction  ex  parte. 

A motion  to  continue  this  injunction  was  dismissed  on 
November  5th,  1903. 

The  discussion  and  investigation,  induced  by  the  motion, 
however,  seems  to  have  disclosed  some  weak  or  doubtful  points 
in  the  by-law : for,  on  November  11th,  1903,  at  a meeting  of 
the  school  board,  a new  resolution  was  passed  asking  the 
municipal  corporation  “ to  pass  a by-law  for  the  issuing  of 
debentures  to  the  amount  of  $12,500  for  the  purchase  of  a 
school  site  and  towards  the  erection  of  a school  house  thereon.’" 
This  requisition  was  presented  on  the  same  day  to  the  muni- 
cipal council  at  a meeting  of  the  council  then  held.  The 
council  took  action  upon  this  requisition  at  the  same  meeting 
by  repealing  their  by-law  No.  176  and  passing  a new  by-law 
No.  179  for  the  raising  of  the  sum  required,  by  the  issue  of 
debentures  for  the  amount,  bearing  interest  at  4J  per  cent,  per 
annum,  those  authorized  by  the  former  by-law  being  intended 
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to  bear  interest  at  4 per  cent.  only.  The  following  is  a copy 
of  by-law  No.  179  : — 

By-law  No.  179  of  the  Village  of  Grimsby. 

To  provide  for  the  issue  of  debentures  to  the  amount  of  $12,500 
for  the  purpose  of  purchasing  a site  and  towards  the  erec- 
tion thereon  of  a school  house  in  the  village  of  Grimsby. 
Whereas  the  Grimsby  public  school  board  has  made  appli- 
cation to  this  council  to  raise  the  sum  of  $12,500,  by  the  issue 
of  debentures,  for  the  purpose  of  purchasing  a site  and  towards 
the  erection  of  a school  house  thereon. 

And  whereas  the  present  school  site  and  school  house  will 
not  be  required  after  the  completion  of  the  new  building,  and 
the  board  deem  it  desirable  to  sell  and  dispose  of  the  present 
site  and  building  thereon  as  well  as  the  building  at  present  on 
the  proposed  new  site,  and  intend  to  apply  the  proceeds  to 
completing  and  furnishing  the  proposed  new  school  house. 

And  whereas  by  sec.  76,  chap.  39,  1 Edw.  VII.  the  Public 
School  Act,  power  is  given  to  pass  a by-law  for  such  purpose. 
And  whereas  it  will  require  the  sum  of  $767.39  to  be  raised 
annually  for  paying  the  said  debt  and  interest  at  the  rate  of 
4J  per  cent,  per  annum. 

And  whereas  the  amount  of  the  whole  ratable  property  of 
this  municipality  is  $231,810.00  according  to  the  last  revised 
assessment  roll. 

And  whereas  the  amount  of  the  whole  ratable  property  of 
this  municipality  ratable  for  public  school  purposes  is 
$219,835.00  according  to  the  last  revised  assessment  roll. 

And  whereas  the  amount  of  the  debenture  debt  of  this 
municipality  is  $6,611.92  exclusive  of  local  improvements,  debts 
secured  by  local  special  rates  and  assessments,  and  no  part  of 
the  principal  or  interest  is  in  arrear. 

Be  it  therefore  enacted  by  the  municipal  council  of  the 
village  of  Grimsby  as  follows : — 

(I)  That  it  shall  be  lawful  for  the  Reeve  of  the  said  village 
and  he  is  hereby  required  to  issue  debentures  to  the  amount  of 
$12,500,  bearing  interest  at  4J  per  cent,  per  annum  and  payable 
in  thirty  instalments,  on  the  15th  day  of  November,  1904,  and 
of  each  of  the  next  succeeding  twenty-nine  years ; each  deben- 
ture being  for  the  amount  of  $767.39,  thus  including  in  one 
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debenture  the  sum  falling  due  in  each  year  for  principal  and 
interest  combined. 

(2)  The  said  debentures  shall  be  made  payable  at  the  chief 
office  of  the  Bank  of  Hamilton  in  the  city  of  Hamilton. 

(3)  That  for  the  payment  of  the  principal  and  interest 
falling  due  in  each  year  of  the  currency  of  said  debentures  the 
sum  of  $767.39  shall  in  addition  to  all  other  rates  be  assessed, 
levied  and  collected  in  each  year  on  all  the  ratable  property 
of  the  municipality  liable  therefor. 

(4)  This  by-law  shall  come  into  force  and  have  effect  forth- 
with after  the  passing  thereof  by  the  council. 

Passed  this  11th  day  of  November,  1903. 

James  Brodie,  Clerk.  S.  Wismer,  Reeve. 
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These  debentures  had  been  sold  to  the  Canada  Life  Assur- 
ance Company  at  par,  before  the  present  action  was  launched  and 
$2,000  of  the  purchase  money  had  been  paid  of  which  $1,900 
had  been  expended  by  the  school  board. 

The  plaintiff  in  the  present  action,  which  was  brought  after 
the  passing  of  by-law  No.  179,  seeks  to  have  it  declared,  that 
that  by-law  is  invalid  and  to  prevent  action  being  taken  on  it 
for  the  following  reasons  : 1st,  that  the  meeting  of  the  school 
board  of  November  11th,  at  which  the  requisition  of  that  date 
was  determined  upon,  had  no  power  to  pass  a resolution  author- 
izing the  requisition  to  be  made,  because  no  notice  was  given  to 
the  members  of  the  board  of  the  object  of  the  meeting;  and 
2nd,  that  the  council,  at  its  meeting  on  November  11th,  had  no 
power  to  pass  the  by-law  in  question,  because  no  notice  had 
been  given  of  the  object  of  the  meeting ; and  because,  if  an 
adjourned  meeting,  it  had  no  power  to  transact  any  business 
which  could  not  have  been  brought  before  it  at  the  meeting  of 
which  it  was  an  adjournment. 

As  to  the  first  of  these  objections,  there  is  a conflict  upon 
the  affidavits  as  to  whether  it  has  been  usual  to  give  more 
formal  notices  of  the  meetings  of  the  school  board  than  were 
given  by  the  chairman  of  the  meeting  held  on  November  11th. 
There  are  five  members  of  the  board — all  of  these  were  verbally 
notified  by  the  chairman — four  of  them  were  present,  and  the 
fifth,  on  being  notified,  stated  that  it  would  be  impossible  for 
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him  to  attend.  None  of  them  objected  to  the  manner  of  giving 
the  notice. 

I think  it  clear  upon  the  authorities,  that  in  the  absence  of 
some  rule  requiring  the  object  of  the  meeting  to  be  stated  in 
the  notice  calling  it,  it  is  unnecessary  that  the  notice  calling  any 
meeting  of  a school  board  or  municipal  corporation  should  specify 
the  business  to  be  transacted:  The  King  v.  Pulsford,  8 B.  & C. 
350  ; La  Compagnie  de  Mayville  v.  Whitley  [1896]  1 Ch.  788. 

These  cases  are  plainly  distinguishable  from  those  of  Marsh 
V.  Huron  College,  27  Gr.  605,  and  Gannon  v.  The  Toronto 
Corn  Exchange,  5 A.R.  268,  where  there  were  by-laws  express- 
ly requiring  specific  notice  to  be  given. 

The  second  objection  is  as  to  the  power  of  the  municipal 
council  to  pass  by-law  No.  179  of  their  meeting  of  November 
11th.  That  meeting  was  an  adjourned  meeting  from  the 
regular  monthly  meeting  held  on  November  9th. 

According  to  the  clerk’s  notes,  the  adjournment  was  general, 
and  the  business  to  be  transacted  at  the  adjourned  meeting  was 
not  restricted  in  any  way,  although  it  is  said  that  the  object  of 
it  was  to  transact  some  particular  business  not  connected  with 
the  school  board. 

It  was,  however,  the  duty  of  every  member  of  the  council  to 
be  present  at  it  according  to  the  authorities  to  which  I have 
above  referred  ; and  it  was  competent  to  the  members  present 
at  it  to  transact  any  business,  which  might  have  been  transacted 
at  the  original  meeting  of  November  9th.  In  the  interval, 
however,  the  school  board  had  sent  in  their  requisition  passed 
on  November  Ilth  for  $12,500. 

If  this  had  been  the  first  requisition  made  by  the  school 
board  for  this  sum,  it  may  perhaps  be  open  to  doubt,  whether 
the  council  could  regularly  and  properly  have  dealt  with  it  at 
the  adjourned  meeting,  but  the  fact  was,  that  in  the  month  of 
September  the  school  board  had  made  the  same  demand  upon 
the  council  and  that  the  council,  acceding  to  the  demand,  had 
passed  by-law  No.  176.  The  by-law  No.  179,  passed  on 
November  11th,  was  only  passed  to  overcome  certain  defects 
which  had  been  pointed  out  in  by-law  No.  IT'6,  and  might  well 
have  been  passed  without  any  new  requisition  at  all  from  the 
school  board.  The  requisition  of  November  11th  appears  to 
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have  been  unnecessary,  and  seems  to  have  been  passed  merely  as 
a precaution  against  possible  objection  to  the  other.  I think 
the  requisition  of  September  was  amply  sufficient  as  a basis 
under  the  circumstances  for  the  by-law  No.  179  and  that  these 
two  objections  should  be  disregarded. 

I think  the  by-law  sufficiently  recites  the  amount  of  the 
debt  intended  to  be  created.  It  recites  that  application  has 
been  made  by  the  school  board  to  the  council  to  raise  the  sum 
of  $12,500  by  the  issue  of  debentures,  and  it  proceeds  to  auth- 
orize the  issue  of  debentures  to  that  amount. 

I am  also  of  opinion  that  sub-sec.  (1)  of  sec.  386  of  the 
Municipal  Act  of  1903  authorizes  the  issue  of  debentures,  pro- 
viding for  the  payment  of  the  principal  and  interest  together, 
by  equal  instalments  spread  over  the  whole  period  for  which 
the  debentures  are  to  run,  and  is  alternative  to  the  provisions 
of  sub-sec.  (5)  of  sec.  384  of  the  same  Act. 

The  by-law  in  question  is  therefore  not  objectionable 
because  it  adopts  the  method  of  repayment  authorized  by  sub- 
sec. (1)  of  sec.  386. 

All  the  objections  taken  by  the  plaintiff  upon  this  motion 
are  in  the  highest  degree  technical  in  their  character ; and,  as  I 
am  of  opinion  that  they  are  not  sustainable  I dismiss  the 
application  with  costs. 

G.  A.  B. 
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In  re  McCrae  and  the  Corporation  of  the  Village 
OF  Brussels. 

Municipal  Corporations — Local  Improvement  hy-law — Absence  of  personal  notice 

— Actual  notice — Motion  to  quash — Consolidated  Municipal  Act,  1903, 

sec.  669  {la). 

The  provision  in  sec.  669  (la)  of  the  Municipal  Act,  1903,  3 Edw.  7,  ch.  19, 
as  to  giving  notice  by  personal  service  of  a projected  local  improvement  to 
parties  whose  property  is  to  be  included,  is  directory  only  ; and  where  it 
appeared  that  the  applicants  in  fact  had  notice,  a motion  to  quash  such  a 
by-law  on  the  ground  of  absence  of  such  personal  service,  was  refused. 

Held,  also,  that]  the  objection  that  the  members  of  the  court  of  revision  were 
not  sworn  could  not  be  entertained  on  such  motion,  because  the  members  of 
that  court  had  not  been  called  upon  to  uphold  their  action,  and  because  the 
applicants  went  before  that  court,  though  unsuccessfully. 

This  was  a motion  on  behalf  of  two  ratepayers  to  quash  a 
by-law  of  the  defendants  providing  for  a local  improvement  in 
respect  to  the  prolongation  of  a sewer,  upon  the  ground  that 
personal  notice  had  not  been  given  as  required  in  such  cases  by 
the  Consolidated  Municipal  Act,  1903,  sec.  669,*  and  upon 
other  grounds  sufficiently  indicated  in  the  judgment. 

The  motion  was  argued  on  February  11th,  1904,  before 
Boyd,  C. 

*3  Edw.  VII.  ch.  19,  Consolidated  Municipal  Act,  1903,  sec.  669  (1)  *. 
Any  work  or  improvement  mentioned  in  sec.  664  of  this  Act  may  be  under- 
taken and  the  assessment  of  the  cost  thereof  may  be  made  upon  the  properties 
benefited  thereby,  unless  the  majority  of  the  owners  of  such  real  property, 
representing  at  least  one-half  in  value  thereof,  petition  the  council  against  the 
same  within  one  month  after  the  last  publication  of  a notice  of  the  intention 
of  the  council  to  undertake  the  said  work,  such  notice  to  be  inserted  once  in 
each  week  for  two  weeks  in  at  least  two  newspapers.  . . . 

(la)  In  addition  to  being  given  by  publication,  as  provided  in  the  next 

preceding  paragraph,  the  notice  of  the  intention  of  the  council  to  undertake 
any  work  as  a local  improvement  shall  be  given  to  the  owners  of  the  properties 
benefited  thereby,  by  personal  service  or  by  leaving  the  notice  at  the  places  of 
business  or  residence  of  such  owners.  . . . 

(lb)  It  shall  be  sufiicient  if  the  notice  of  the  proposed  work  or  improve- 
ment by  a general  description  describes  the  street,  lane,  alley,  or  place, 
and  the  points  between  which  the  same  is  to  be  made  or  done,  and  the  street, 
lane,  alley,  place  or  portions  thereof  upon  which  the  real  property  benefited 
and  proposed  to  be  specially  assessed  fronts  or  abuts. 
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W.  Prowdfoot,  K.C.,  for  the  motion,  contended  that  personal 
notice  was  necessary  under  the  statute ; that  the  assessment 
was  wrongly  made,  being  based  on  the  extent  of  benefit  instead 
of  on  the  frontage  : Re  Robertson  and  City  of  Chatham  (1898), 
30  O.R.  158;  that  the  court  of  revision  had  not  been  properly 
constituted  as  the  members  had  not  been  sworn : Sweeney  v. 
Corporation  of  Smith’s  Falls  (1895),  22  A.R.  429 ; and  that 
the  by  law  did  not  permit  a proper  length  of  time  for  complain- 
ing of  the  assessment. 

W.  M.  Sinclair,  for  the  corporation,  contended  that  the 
provision  as  to  personal  service  was  merely  directory:  In  re 
White  and  Corporation  of  Sandwich  East  (1882),  1 O.R.  530; 
that  both  the  applicants  had  actual  notice ; that  the  assessment 
was  correctly  made:  3 Edw.  VII.  ch.  19,  sec.  671,  sub-sec.  4; 
and  that  the  applicants  attended  before  the  court  of  revision  and 
only  complained  when  the  court  refused  to  uphold  their 
objection. 

February  15.  Boyd,  C.  : — There  is  no  complaint  made  that 
the  notice  published  in  the  local  newspapers  under  sec.  669  (1)  of 
3 Edw.  VII.  ch.  19,  is  insufficient  or  indefinite  in  its  description 
of  the  intended  local  improvement.  Nor  could  such  an  objec- 
tion be  well  taken  in  view  of  sub-sec.  (lb)  of  that  section,  which 
enacts  that  ‘'it  shall  be  sufficient  if  the  notice  . . by 

a general  description  describes  the  street  . . and  the  points 

between  which  the  proposed  work  is  to  be  made  or  done  and 
the  street  . . or  portions  thereof  upon  which  the  real 

property  benefited  and  proposed  to  be  specially  assessed  fronts 
or  abuts.” 

The  notice  advertised  says  that  the  village  intends  to  pro- 
long the  sewer  on  the  west  side  of  Turnberry  street  from  the 
present  terminus  on  Flora  street  south,  southerly  to  the 
southerly  side  of  Thomas  street,  and  to  give  connection  to  all 
properties  benefited  by  such  sewer,  and  specifies  the  owners  to 
be  benefited  as  those  on  both  sides  of  Turnberry  street  between 
the  termini. 

The  sewer  passes  the  front  of  the  applicant  McCrae’s  land 
and  abuts  on  Durnford’s  land  at  the  southerly  corner  of  Thomas 
street — the  extension  to  which  point  was  urged  upon  the  reeve 
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by  Durnford  in  June,  before  the  advertisement  issued.  Both 
these  persons  had  notice  of  the  proposed  v^ork,  and  Durnford 
in  particular  conversed  about  his  objections  with  the  clerk  of 
McCrae  and  village,  but  did  not  petition  within  a month  after  the  last 
RATION  or  publication,  because  he  thought  he  could  raise  the  objections  at 
Brussels.  time.  McCrae  says  he  had  no  other  notice  than  that  given 

in  the  newspapers.  Both  now  move  to  quash  because  personal 
notice  was  not  given  them  pursuant  to  the  new  provision  which 
appears  in  sec.  669  (la).  They  say  that  if  notice  had  been 
given  personally,  stating  that  their  property  was  to  be  included 
or  affected  (i.e.,  giving  details),  that  they  would  have  appealed. 
But  one  answer  to  this  is,  that  the  statute  does  not  call  for  any 
such  detailed  notice.  Nor  does  it  say  when  it  is  to  be  given. 
There  was  a petition  being  circulated  against  the  sewer,  but  of 
the  twenty-four  persons  benefited,  not  more  than  six  signed,  so 
that  it  proved  abortive.  It  may  well  be  said  that  so  loosely  drawn 
' a section  is  directory  only,  and,  as  it  is  perfectly  clear  that  both 

applicants  were  well  aware  of  what  was  going  on  all  the  while 
from  the  outset,  I exercise  my  discretion  as  in  In  re  White  and 
Corporation  of  Sandwich  East,  1 O.R.  530,  536,  against  inter- 
ference on  this  ground. 

The  next  objection  is,  that  the  method  of  making  the 
assessment  was  erroneous  in  that  the  engineer  should  have 
ascertained  a frontage  rate,  and  not  a rate  based  on  the  extent 
of  the  benefit:  Re  Robertson  and  City  of  Chatham,  30  O.R. 
158,  26  A.R.  554.  But  the  law  as  it  appears  amended  in  the 
Municipal  Act  of  1903,  3 Edw.  VII.  ch.  19,  sec.  673  (1),  has,  I 
think,  answered  the  objection  by  permitting  a frontage  rate  in 
a case  like  this  of  main  sewer  with  laterals  or  branches  to  the 
line  of  the  street. 

It  is  next  urged  that  the  members  of  the  court  of  revision 
were  not  sworn.  This  I will  not  consider,  for  several  reasons. 
None  of  the  members  of  that  court  are  called  upon  to  uphold 
their  action.  The  applicants  went  before  that  court  and  were 
not  successful';  the  usual  method  to  seek  redress  is  to  go  to  the 
appellate  court  provided  by  the  statute  (sec.  671,  sub-sec.  7). 

Nor  is  there  any  merit  in  the  last  objection,  that  the  by-law 
limits  the  ,time  for  making  complaints  as  to  assessment  till 
October  25th,  and  there  was  the  right  in  law  to  have  till  the 
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court  of  revision  met  on  the  2nd  of  November.  The  appli- 
cants were  not  injured,  for  they  lodged  their  appeal  and  it  was 
heard  and  disposed  of,  and  there  is  no  evidence  of  any  other 
person  being  prevented  from  appealing  by  the  shortness  of 
time,  if  that  could  be  availed  of  by  these  applicants. 

I dismiss  the  application  with  costs. 


Boyd,  C. 
1904 
In  re 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  V.  Walsh  and  Lamont. 

Police  Magistrate — Summary  Jurisdiction — Indictable  Offence— Election — Form 
of  Amendment  after  Commencement  of  Trial — Necessity  for  further  Election 
— Criminal  Code^  secs.  785,  786. 

In  order  to  give  a police  magistrate  jurisdiction  to  try  an  indictable  offence 
under  sections  785-786  of  the  Criminal  Code,  in  this  case  a charge  of  assault 
and  robbing  prosecutor  of  30  cents,  not  triatale  summarily  by  the  magistrate 
except  with  the  prisoner’s  consent,  the  magistrate,  in  putting  the  prisoner 
to  his  election,  of  being  tried  before  him  or  by  a jury,  must  expressly 
inform  him  of  the  Court  at  which  the  charge  can  probably  be  soonest 
heaid;  and  it  is  immaterial  that  the  election  is  made  through  counsel  repre- 
senting the  prisoner.  Maclaren,  J.A.,  dissenting. 

Regina  v.  Cockshott,  [1898]  1 Q.B.  582,  approved. 

After  the  election  by  the  prisoner  to  be  tried  summarily  on  such  charge,  and 
after  the  magistrate  has  entered  upon  the  trial,  he  has  no  power  to 
amend  the  indictment  so  as  to  cause  a further  charge  to  be  preferred 
against  the  prisoner,  unless  the  prisoner  is  again  put  to  his  election,  and 
consents  to  be  so  tried. 

New  trial  ordered. 

This  was  a case  reserved  by  the  police  magistrate  of  the 
city  of  Hamilton,  in  accordance  with  the  order  of  the  Court  of 
Appeal  giving  leave  to  appeal  to  that  Court. 

The  facts  are  fully  stated  in  the  judgment  of  Osler,  J.A. 

The  appeal  was  heard  before  Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Harrow  and  Maclaren,  J.J.A. 

J.  L.  Counsell  and  E.  N.  Armour  for  the  prisoners. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 


C.  A. 

1904 

Jan.  5. 


January  5.  Osler,  J.  A.  The  prisoners  were  brought 
before  the  police  magistrate  charged  with  the  offence,  (not 
being  one  which  the  magistrate  had  jurisdiction  to  try  sum- 
marily without  the  consent  of  the  accused),  of  an  assault  upon 
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one  Snack  and  robbing  him  of  thirty  cents.  Upon  their 
arraignment  the  magistrate,  proceeding  under  sec.  786,  Part 
LV.,  Criminal  Code,  read  over  the  charge  to  the  accused,  and 
said : How  do  you  wish  to  be  tried,  before  me  or  before  a jury. 
Counsel  for  the  prisoners,  instructed  by  them  at  the  time, 
answered : “ They  elect  to  be  tried  now  before  your  worship.” 

The  trial  was  proceeded  with,  and,  in  the  course  of  the 
prosecutor’s  examination,  it  appeared  that  the  prisoners,  besides 
the  thirty  cents  in  money,  had  stolen  the  prosecutor’s  overcoat. 
The  Crown  attorney  moved  to  amend  the  indictment  by 
adding,  after  the  words  thirty  cents  in  money,  the  words  “ one 
overcoat.” 

The  amendment  was  made  against  objection;  and,  at  the 
conclusion  of  the  trial,  as  the  magistrate  was  indicating  to  the 
prisoners’  counsel  that  he  must  find  the  charge  proven,  the 
latter  requested  him  to  delay  adjudicating  upon  the  question  of 
guilt  till  the  following  morning.  The  magistrate  did  so,  and 
on  that  day  counsel  moved  for  the  prisoners’  discharge  on  the 
following,  among  other  grounds,  viz.,  that  they  had  not  been 
properly  put  upon  their  election  within  the  requirements  of 
the  Criminal  Code,  sec.  786;  and  (2)  that  the  amendment  to 
the  indictment  should  not  have  been  allowed. 

The  magistrate  refused  to  discharge  the  prisoners,  or  to 
reserve  a case  upon  the  objections  as  questions  of  law,  because 
it  appeared  to  him  that  the  law  was  quite  clear,  and  that  the 
objections  were  untenable.  He  then  informed  the  prisoners  and 
their  counsel,  acting  on  the  suggestion  of  the  Crown  attorney, 
that  “ to  avoid  all  technical  questions  as  to  the  regularity  of 
the  amendment,  he  found  the  prisoners  guilty  of  the  robbery  of 
the  thirty  cents  only,  as  if  the  indictment  had  not  been 
amended,  and  the  theft  of  the  overcoat  had  not  been  included 
in  the  charge.” 

Leave  to  appeal  was  afterwards  given  by  this  Court,  and  a 
case  was  stated  by  the  magistrate  in  accordance  with  the  order 
then  made. 

The  question  to  be  determined  is  one,  not  of  the  guilt  or 
innocence  of  the  accused,  but  of  the  jurisdiction  of  the  magis- 
trate to  enter  upon  the  trial  and  to  amend  the  charge.  If  he 
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had  jurisdiction  in  both  respects  the  conviction  stands.  If  he 
had  not  the  only  result  will  be  a new  trial. 

The  jurisdiction  of  the  magistrate  to  try  an  offence  of  this 
nature  summarily  depends  altogether  upon  the  consent  of  the 
accused,  to  be  given  after  the  magistrate,  by  compliance  on  his 
part  with  the  requirements  of  the  statute,  has  placed  him  in  a 
position  to  elect  between  a summary  trial  and  a trial  by  jury. 

By  sec.  785  of  the  Code  (omitting  what  is  not  relevant  to 
the  present  question)  it  is  enacted  that  “ If  any  person  is 
charged  . . . before  a police  magistrate  . . . with  having  com- 
mitted any  offence  for  which  he  may  be  tried  at  a Court  of  General 
Sessions  of  the  Peace,  or  if  any  person  is  committed  to  a gaol 
. . . under  the  warrant  of  any  Justice  of  the  Peace  . . , for 
trial  on  a charge  of  being  guilty  of  any  such  offence,  such  per- 
son may,  with  his  own  consent,  be  tried  before  such  magis- 
trate.” 

Section  786,  proceedings  on  arraignment  of  accused: 
Whenever  the  magistrate  before  whom  any  person  is  charged 
as  aforesaid  proposes  to  dispose  of  the  case  summarily  under 
the  provisions  of  this  part,  such  magistrate  after  ascertaining 
the  nature  and  extent  of  the  charge,  but  before  the  formal 
examination  of  the  witnesses  for  the  prosecution,  and  before 
calling  on  the  person  charged  for  any  statement  which  he 
wishes  to  make,  shall  state  to  such  person  the  substance  of  the 
charge  against  him,  and  (if  the  charge  is  not  one  which  can  be 
tried  summarily  without  the  consent  of  the  accused)  shall  then 
say  to  him  these  words  or  words  to  the  like  effect : ‘ Do  you  con- 
sent that  the  charge  against  you  shall  be  tried  by  me,  or  do 
you  desire  that  it  shall  be  sent  for  trial  by  a jury  at  the — 
{naming  the  Court  at  which  it  can  probably  soonest  be  tried)  ; 
and  if  the  person  charged  consents  to  the  charge  being  summari- 
ly tried  and  determined  as  aforesaid,  . . . the  magistrate  shall 
reduce  the  charge  to  writing  and  read  the  same  to  such  person, 
and  shall  then  ask  him  whether  he  is  guilty  or  not  of  such  charge. 
...  If  the  person  charged  says  he  is  not  guilty,  the  magistrate 
shall  then  examine  the  witnesses  for  the  prosecution,  and  when 
the  examination  has  been  completed,  the  magistrate  shall  enquire 
of  the  person  charged  whether  he  has  any  defence  to  make  to 
such  charge,  and  if  he  states  that  he  has  a defence  the  magis- 
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trate  shall  hear  such  defence,  and  shall  then  proceed  to  dispose 
of  the  case  summarily.” 

The  whole  course  of  the  proceedings  before  the  magistrate 
and  the  method  in  which  he  is  to  acquire  jurisdiction  to  try  the 
accused  summarily  when  that  jurisdiction  depends  upon  con- 
sent, is  carefully  mapped  out  by  these  sections,  and  is  neither 
complicated  or  difficult  to  follow. 

The  blot  on  the  procedure  adopted  in  the  present  instance 
is  that  the  magistrate,  misled  no  doubt  by  a defective  or 
incomplete  form,  omitted  to  inform  the  accused  of  the  court  at 
which  the  charge  could  probably  soonest  be  tried  by  a jury, 
or  to  give  him  any  information  of  that  nature  or  to  that  effect. 
That  information  is  part  of  the  question,  or  double  question, 
imperatively  required  to  be  put  to  the  accused  before  the 
magistrate  enters  upon  the  trial  of  the  charge.  We  have  no 
right  to  say  that  it  is  unimportant,  and  it  is  quite  conceivable 
that  it  may  be  important  to  the  accused  to  enable  him  to 
determine  whether  he  will  consent  to  a summary  and 
immediate  trial  before  the  magistrate  or  to  be  tried  before  a 
jury  at  a court  to  be  held  at  perhaps  a not  very  distant  date. 
There  is  a difference  in  the  procedure  under  the  Part  LIV.; 
the  county  Judge,  acting  under  the  Speedy  Trials  clauses, 
being  required  only  to  inform  the  prisoner  that  he  has  the 
option  to  be  forthwith  tried  by  the  Judge  or  to  remain  in 
custody  or  under  bail  to  be  tried  in  the  ordinary  way  by  the 
court  having  criminal  jurisdiction. 

The  question  here,  as  I have  said,  simply  is  whether  the 
conditions  prescribed  by  secs.  785,  786  for  the  exercise  of  the 
magistrate’s  jurisdiction  existed.  If  they  did  not  he  had  no 
more  right  than  a member  of  this  Court  to  try  the  accused. 

It  is  said  that  the  accused  had  a solicitor  who  might,  or 
ought  to  have  known  when  the  nearest  jury  court  would 
probably  be  held,  and  that  they  waived  their  right  or  dispensed 
with  the  performance  by  the  magistrate  of  his  duty  in  this 
respect. 

I do  not  think  that  was  material,  or  that  there  was  any 
waiver  by  the  accused.  It  was  the  magistrate’s  duty  to  give 
the  information,  and  their  right  to  receive  it  in  the  manner 
prescribed. 
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The  recent  case  of  The  Queen  v.  Cockshott,  [1898]  1 Q.B. 
582,  seems  to  me  quite  in  point  (on  the  principle)  both  as  to 
the  magistrate’s  obligation,  and  his  not  being  relieved  from  it 
by  the  fact  that  the  accused  appears  by  his  solicitor  or  counsel. 

Under  the  English  Summary  Jurisdiction  Act  of  1879,  it 
may  be  observed,  that  it  is  left  to  the  discretion  of  the  magis- 
trate to  give  the  accused  the  information  which  our  code 
requires  to  be  given,  and  which  was  here  omitted. 

For  these  reasons  I am  of  opinion  that  the  magistrate’s 
jurisdiction  to  try  the  accused  did  not  arise,  inasmuch  as  they 
were  not  properly  put  upon  their  election. 

The  objection  to  the  amendment  of  the  charge  becomes 
under  these  circumstances  of  little  consequence  in  the  present 
case,  but  as  the  point  is  one  of  general  importance  it  is  proper 
for  the  guidance  of  police  magistrates  to  express  our  opinion 
upon  it. 

The  powers  of  the  magistrate  under  the  Summary  Trials 
clauses.  Part  LV.  of  the  Code,  are  in  several  respects  less 
extensive  than  those  of  the  county  judge  under  the  Speedy 
Trials  clauses.  Part  LIV.  In  the  former  part  there  are  no 
clauses  corresponding  with  secs.  773,  774  and  778,  of  which 
sec.  773  enables  the  prosecuting  officer,  with  the  consent  of  the 
Judge,  to  prefer  against  the  prisoner  charges  for  any  offence 
for  which  he  may  be  tried  under  the  provisions  of  Part  LIV., 
other  than  those  for  which  he  has  been  committed  for  trial, 
even  though  they  do  not  appear  on  the  depositions  upon  which 
he  was  committed.  The  prisoner’s  consent  to  the  summary 
trial  of  the  substituted  charges  is  also  necessary,  Regina  v. 
Goodman  (1883),  3 O.R.  18. 

Section  774  gives  the  Judge  the  same  power  as  to  convict- 
ing or  acquitting  or  convicting  of  any  other  offence  than  that 
charged,  as  a jury  would  have  if  the  prisoner  were  tried  at  a 
sitting  of  any  court  mentioned  in  that  part. 

And  sec.  778  enacts  that  the  Judge  shall  have  all  the 
powers  of  amendment  which  any  court  mentioned  in  that  part 
would  have  if  the  trial  were  before  such  court. 

Under  part  LV.  sec.  786,  the  charge  which  the  magistrate  is 
empowered  to  try  summarily  is  the  charge  of  which,  before  the 
formal  examination  of  witnesses,  he  has  ascertained  the  nature 
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and  extent,  stated  to  the  accused  the  substance,  put  him  to  his 
election,  obtained  his  consent  to  its  summary  trial,  reduced  it 
to  writing,  read  it  to  the  accused,  and  which  the  accused  has, 
finally,  pleaded  to  or  confessed.  That  is  the  charge  to  be  tried, 
and  I find  nowhere  in  the  Code  any  power  conferred  upon  the 
magistrate,  after  he  has  entered  upon  the  trial,  to  enlarge  or 
extend  it  by  amendment  without  the  assent  of  the  accused  to 
the  summary  trial  of  the  charge  as  amended,  and  thus  to 
deprive  him  of  the  right  to  elect  to  have  the  amended  or  the 
new  additional  charge  tried  before  a jury. 

The  result  therefore  is  that  the  conviction  must  be  quashed 
and  a new  trial  ordered. 

Moss,  C.J.O.,  Maclennan  and  Garrow,  J.J.A.,  concurred 
with  OsLER,  J.A. 

Maclaren,  J.A.  I fully  concur  in  the  conclusion  arrived 
at  in  this  matter,  but  find  myself  unable  to  do  so  on  the  first 
ground  mentioned  in'  the  judgment  of  my  brother  Osier, 
namely,  as  to  the  form  of  the  option  given  to  the  accused  by 
the  police  magistrate,  and  the  sufficiency  of  the  election  then 
made  by  the  former. 

As  I read  sec.  786  of  the  Criminal  Code,  I think  the  inten- 
tion was  to  give  the  accused  in  a case  like  the  present  the 
choice  of  being  tried  summarily  before  the  magistrate,  or  of 
being  tried  by  a jury.  It  is  not  necessary  that  the  option  be 
given  in  the  precise  words  of  the  Code  ; it  is  sufficient,  accord- 
ing to  sec.  786,  that  it  be  given  in  ‘‘  words  to  the  like  effect.” 

In  my  opinion  this  provision  was  sufficiently  complied 
with  in  the  present  case,  especially  as  the  accused  were  repre- 
sented by  counsel.  When  they  were  asked  how  they  wished 
to  be  tried,  whether  before  the  magistrate  or  before  a jury,  he 
answered  for  them : ‘‘  They  elect  to  be  tried  now,  before  your 
worship.” 

It  was  strongly  urged  before  us  that  the  question  should 
have  indicated  the  date  of  the  court  at  which  the  jury  trial 
would  take  place,  as  its  nearness  or  remoteness  might  be  an 
important  element  in  enabling  the  accused  to  come  to  a decision. 
A sufficient  answer  to  this  argument  would  appear  to  be  that 
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the  Code  does  not  speak  of  a date ; and  moreover  there  might 
be  instances  where  the  first  court  would  be  the  Assizes,  and 
that  the  time  of  holding  these  had  not  been  fixed  when  the 
magistrate  had  been  called  upon  to  act.  Further,  it  does  not 
in  the  present  case  appear  that  the  counsel  for  the  defence  was  and  Lamont. 
not  fully  aware  of  when  the  next  court  would  be  held. 

A reference  to  the  other  sections  of  the  Code  dealing  with 
this  and  analogous  matters  tends,  in  my  opinion,  to  confirm  the 
foregoing  view  as  to  the  choice  to  be  given  and  the  election  to 
be  made.  Section  790  referring  to  this  very  section  speaks  of 
the  accused  consenting  “ to  be  tried  by  the  magistrate,”  and  sec. 

792  of  his  electing  “to  be  tried  before  a jury,”  as  if  these  were 
the  two  courses  between  which  the  accused  had  to  choose. 

When  a juvenile  offender  is  charged  before  magistrates  with  an 
indictable  offence  named  in  sec.  810,  they  are  directed  by  sec. 

813  to  say  to  him,  “ If  you  wish  to  be  tried  by  a jury,  you  must 
object  now  to  our  deciding  upon  it  at  once.”  And  when  a 
person  is  committed  to  gaol  for  an  indictable  offence  triable 
like  the  present  at  the  sessions,  he  is  to  be  brought  before  the 
county  Judge  who  is  to  say  to  him  (sec.  7676)  “that  he  has  the 
option^to  be  forthwith  tried  before  a Judge  without  the  inter- 
vention of  a jury,  or  to  remain  in  custody  or  under  bail,  as  the 
court ' decides,  to  be  tried  in  the  ordinary  way  by  the  court 
having  criminal  jurisdiction.”  The  form  of  record  of  such 
question  and  his  answer  if  he  consents  to  be  tried  by  the  Judge 
is  given  (M.)  as  follows : “ . . . having  been  . . . asked 

by  me  if  he  consented  to  be  tried  before  me  without  the  inter- 
vention of  a jury,  consented  to  be  so  tried,”  etc. 

It  was  argued  that  Regina  v.  Gockshott,  [1898]  1 Q.B.  582, 
was  like  the  present  case,  but  in  my  opinion  it  is  clearly  dis- 
tinguishable. There  the  accused  was  not  given  an  option  at 
a-ll,  but  was  tried  by  the  magistrate  without  being  asked  how 
he  would  be  tried.  It  was  also  shewn  that  neither  he  nor  his 
solicitor  knew  that  he  had  a right  to  be  tried  by  a jury,  and  if 
he  had  known  of  such  right  he  would  have  elected  to  have 
been  so  tried.  Here  the  accused  were  distinctly  informed  that 
they  had  such  a right,  but  elected  to  be  tried  by  the  magistrate 
as  above  stated. 
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I am  however  of  opinion  that  the  objection  to  the  amend- 
ment of  the  information  is  fatal  to  the  conviction,  and  that 
what  was  done  at  the  close  of  the  case  does  not  cure  it,  and 
that  the  conviction  should  be  set  aside  on  this  ground. 

Appeal  allowed,  and  a new  trial  directed. 

G.  F.  H. 


[IN  CHAMBERS.] 

1903  Williams. 

Dec.  24.  Statute  of  Limitations — Promissory  Note — Insolvency— Bank — Current  Account — 

Equity  of  Redemption — Conversion — Dower. 

After  the  expiration  of  six  years  from  the  making  of  certain  promissory  notes, 
which  bore  interest  on  their  face,  the  maker  wrote  to  the  payee  and  ta 
payee’s  solicitor,  stating  that  he  acknowledged  his  indebtedness  on  the  note» 
so  as  to  prevent  the  operation  of  the  Statute  of  Limitations.  The  maker 
died  a couple  of  years  afterwards  : — 

Held,  that  the  claim  was  taken  out  of  the  operation  of  the  statute,  both  as  tn 
principal  and  also  the  interest  due,  not  only  at  the  maturity  of  the  notes,  but 
also  after  maturity,  by  way  of  damages. 

A bank  has  a lien  on  all  moneys,  funds  and  securities,  deposited  for  the  general 
balance  of  a customer’s  account. 

A bank  held  two  promissory  notes  of  a customer,  one  payable  three  months 
after  date,  and  secured  by  an  endorser,  and  another  payable  on  demand 
without  any  endorser,  upon  which  a customer  had  made  a payment,  nothing 
being  paid  on  the  endorsed  note.  On  the  customer’s  death  there  was  a credit 
balance  in  his  favor  in  the  bank,  which  the  bank  applied  toward  payment  of 
the  unendorsed  note  : — 

Held,  that  the  bank  were  justified  in  doing  so,  notwithstanding  that  it  appeared 
at  such  time  that  the  customer  was  insolvent. 

The  testator  in  his  lifetime  purchased  property  subject  to  a $10,000  mortgage,^ 
which  he  assumed,  but  subsequently  procured  a new  loan  on  the  mortgage, 
in  which.his  wife  joined  to  bar  dower,  and  paid  the  former  mortgage  off,  the= 
discharge  being  registered  subsequent  to  the  registration  of  the  new 
mortgage.  He  afterwards  made  a further  mortgage  for  $1,650.58,  in  which 
his  wife  also  joined  to  bar  dower.  Subsequently  he  entered  into  an  agree- 
ment for  the  sale  of  the  property,  receiving  $500  on  account.  The  agree- 
ment was  carried  out  by  his  executrix,  the  purchase  money  being  applied  in 
paying  off  the  two  mortgages,  taxes,  etc.,  leaving  a balance  : — 

Held,  that  the  wife  was  only  entitled  to  dower  out  of  the  balance  of  the  pur- 
chase money  after  satisfying  the  charges,  and  that  the  doctrine  of  conversion 
did  not  apply  so  as  to  defeat  her  claim  to  dower  therein. 

This  v^as  a petition  by  the  widow  and  executrix  under  the 
la&t  will  and  testament  of  a deceased  testator,  for  the  opinion 
of  the  Court  with  reference  to  certain  matters  arising  upon  the 
administration  of  the  testator’s  estate,  and  which  are  fully  set 
out  in  the  judgment. 
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The  petition  was  heard  before  Teetzel,  J.,  in  Chambers,  on 
October  23rd,  1903. 

A.  H.  Marsh,  K.C.,  for  petitioner. 

H.  M.  Mowat,  K.C.,  for  John  Plaxton. 

R.  Wardrop,  for  the  Standard  Bank. 

M.  H.  Ludwig,  for  a creditor  who  obtained  the  administration 
order. 

Jt 

December  24.  Teetzel,  J.: — Upon  the  petition  of  the 
widow  and  executrix  of  the  testator,  a number  of  questions 
in  connection  with  the  administration  of  the  estate  are 
submitted  for  the  opinion  of  the  Court. 

The  first  question  arises  in  connection  with  the  claim  of  one 
John  Plaxton,  upon  the  following  facts : Plaxton  held  five 
promissory  notes  made  by  the  testator,  one  for  $263.39,  and 
four  for  $200  each,  all  dated  March  7th,  1895,  and  payable 
respectively  in  two,  four,  six,  eight  and  ten  months  after  date, 
with  interest  at  six  per  cent,  per  annum.  No  payment  was 
ever  made  on  account  of  any  of  said  notes. 

On  the  7th  September,  1901,  the  testator  wrote  to  Plaxton’s 
solicitor  as  follows ; “ 1 enclose  herewith  a letter  from  me  to 
you  as  solicitor  for  Mr.  John  Plaxton,  acknowledging  my 
indebtedness  on  the  five  notes  mentioned  so  as  to  prevent  the 
operation  of  the  Statute  of  Limitations.  . , . I am  much 

obliged  for  calling  me  up,  but  under  no  circumstances  would  it 
have  made  a particle  of  difference,  for  the  debt  is  one  which  I 
would  and  will  pay,  statute  or  lio  statute,  if  it  took  my  last 
penny.”  And  the  enclosed  letter  was  as  follows : “ Dear  sir : 
In  accordance  with  my  assurance  to-day  over  the  telephone,  I 
beg  to  acknowledge  my  liability  to  John  Plaxton  on  the  five 
promissory  notes  made  by  me  to  him,  dated  7th  March,  1895. 
This  acknowledgment  is  made  by  me  to  prevent  the  running  of 
the  Statute  of  Limitations.” 

The  only  question  in  connection  with  this  is  whether  said 
letters  take  the  claim  of  the  said  Plaxton  out  of  the  operation 
of  the  Statute  of  Limitations,  both  with  reference  to  the 
principal  money  and  interest  due  at  the  maturity  thereof,  as 
also  with  reference  to  the  interest  by  way  of  damages  payable 
since  the  maturity  of  the  notes. 
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I think  the  clear  intention  of  the  testator  was  to  take  his 
whole  liability  in  respect  of  the  notes  out  of  the  operation  of 
the  statute,  and  the  interest  after  maturity  was  an  item  of  that 
liability,  within  section  57  of  the  Bills  of  Exchange  Act, 
1890.”  In  the  absence  of  any  intention  to  limit  the  operation 
of  the  acknowledgment,  it  must  apply  to  interest  as  well  as 
principal,  and  it  seems  to  me  there  can  be  no  distinction  drawn 
between  interest  owing  when  the  notes  fell  due  and  interest 
accrued  after  maturity  by  virtue  of  the  Act : Banning  on 
Limitations,  2nd  ed.,  69-70;  Wood  on  Limitations,  3rd  ed.,  sec. 
104  Darby  & Bosanquet’s  Statutes  of  Limitations,  2nd  ed.,  p. 
108. 

The  next  question  arises  in  reference  to  the  claim  of  the 
Standard  Bank. 

In  his  lifetime  the  testator  was  a customer  of  said  bank  and 
had  with  it  a current  ' deposit  account,  and  at  the  time  of  his 
death,  24th  April,  1903,  there  was  a balance  of  $311.83  stand- 
ing to  his  credit  in  this  account,  and  at  the  same  time  the  bank 
held  two  promissory  notes  of  the  testator,  the  one  for  $600, 
dated  April  9th,  1903,  payable  three  months  after  date,  and 
secured  by  an  endorser,  and  the  other  for  $788,  dated  20th 
September,  1901,  payable  on  demand,  without  an  endorser. 
Upon  the  latter  note  the  testator  had  in  his  lifetime  paid  $350, 
and  on'  the  22nd  July,  1903,  there  was  a balance  of  $450.38 
due  upon  this  note,  and  on  that  day  the  bank  charged  up  said 
$450.38  against  said  current  account  balance,  of  $311.83,  and 
the  bank  now  contends  that  its  claim  against  the  estate  con- 
sists of  a balance  of  $138.55  arising  out  of  the  transaction  as 
aforesaid,  together  with  their  claim  of  $600  upon  said  first 
mentioned  note.  • 

The  testator  s estate  is  insolvent,  and  the  question  is 
whether  upon  his  death  the  said  $311.83  did  not  become  an 
asset  of  the  estate  and  whether  the  bank  did  not  thereupon 
become  a creditor  of  the  estate  in  respect  of  the  two  notes  as 
they  then  stood,  and  as  such  bound  to  rank  pari  passu  with 
other  creditors. 

I am  of  opinion  that  the  said  $311.83  is  entirely  applicable 
towards  satisfying  the  bank’s  claim,  and  that  the  bank  is  only 
bound  to  rank  pari  passu  in  respect  of  the  balance  of  its 
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claim,  A bank  has  a lien  on  all  moneys,  funds  and  securities 
of  a depositor  for  the  general  balance  of  his  account.  Jones  on 
Liens,  section  241 ; Brandao  v.  Barnett  (1846),  12  Cl.  & F. 
787  ; London  Chartered  Bank  of  Australia  v.  White  (1879),  4 
App.  Cas.  413,  422.  See  also  Foley  v.  Hill  (1848),  2 H.L.C.  28; 
Re  Agra  and  Mastermans  Bank,  Ex  p.  Waring  (1867),  36 
L.J.N.S.  Ch.  151. 

A further  question  in  this  connection  is  submitted,  namely : 
Is  the  petitioner  entitled  to  insist  upon  the  whole  or  any 
portion  of  the  $311.83  being  appropriated  to  the  endorsed  note 
for  $600  ? As  between  the  petitioner,  representing  the  testator 
as  the  customer  of  the  bank,  and  primarily  liable  on  both  notes, 
and  the  bank,  I am  of  the  opinion  that  there  having  been  no 
evidence  of  any  attempted  special  application  of -these  moneys 
to  either  of  said  notes,  either  by  the  petitioner  or  the  testator, 
and  the  bank  having  exercised  its  right  to  appropriate,  such 
appropriation  is  binding  upon  the  petitioner.  If  a customer 
has  several  accounts  in  a bank,  he  may  specify  at  the  time  of 
the  payment  or  deposit  to  which  of  them  it  is  to  be  applied  ; in 
default  of  his  doing  so  the  bank  may  determine  its  application : 
Maclaren’s  Law  of  Banks  and  Banking,  page  182  and  cases 
there  cited. 

A different  question  may  arise  as  between  the  endorser  of 
the  $600  note  and  the  bank,  in  view  of  Hood  v.  Coleman 
Planing  Mill  Co.  (1900),  27  A.R.  203 ; but  I am  not  asked  for 
an  opinion  touching  the  rights  of  the  endorser. 

The  last  question  submitted  is  relative  to  the  dower  rights 
of  the  petitioner,  as  widow  of  the  testator,  under  the  following 
circumstances  : 

On  July  15th,  1893,  the  testator  purchased  a valuable 
residence  property  upon  which  there  was  a mortgage  of 
$10,000  held  by  one  Plummer,  made  by  a former  owner,  and 
the  amount  of  said  mortgage  was  deducted  from  the  purchase 
money  payable  by  testator.  Subsequently,  by  mortgage  dated 
15th  May,  1895,  registered  6th  July,  1895,  the  testator  mort- 
gaged the  said  property  to  the  Independent  Order  of  Foresters 
to  secure  payment  of  $10,000,  being  a loan  to  testator  in  which 
mortgage  the  petitioner  joined  and  barred  her  dower  in  said 
lands.  The  said  $10,000  so  borrowed  was  applied  by  the 
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testator  in  paying  off  the  Plummer  mortgage,  and  the  Plummer 
mortgage  was  discharged  by  an  instrument  dated  11th  June, 
1895,  and  registered  11th  July,  1895.  Subsequently,  the 
testator  mortgaged  the  said  property  to  Kay  et  ah,  to  secure  a 
debt  of  $1,650.58,  in  which  petitioner  also  joined  to  bar  her 
dower.  Subsequently,  on  the  9th  April,  1903,  the  testator 
entered  into  an  agreement  for  the  sale  of  the  said  property  for 
$16,000,  and  was  paid  a deposit  of  $500  on  account.  Under 
this  agreement  the  sale  was  to  be  closed  on  June  1st.  After 
his  death,  the  petitioner,  as  his  executrix  and  widow,  carried 
out  the  sale  by  executing  a conveyance  to  the  purchaser.  The 
purchase  money  was  applied  in  paying  off  the  two  mortgages, 
taxes,  etc.,  and  there  is  a balance  of  $2,150.52  in  the  petitioner’s 
hands,  not  including  said  deposit  of  $500. 

The  question  is.  What  are  the  petitioner’s  rights  as 
doweress  ? 

It  was  claimed  on  her  behalf  upon  the  argument  that  she 
was  entitled  to  dower  out  of  the  whole  of  the  proceeds  of  the 
property,  or  in  any  event  that  she  was  entitled  to  dower  out  of 
the  balance  of  the  proceeds  after  deducting  only  the  amount  of 
the  mortgage  to  the  Independent  Order  of  Foresters. 

The  success  of  these  contentions  depends  upon  whether  the 
testator  was  seized  of  the  legal  estate  when  the  mortgage  was 
made  to  the  Independent  Order  of  Foresters.  It  was  contended 
that  this  was  so  by  reason  of  the  facts, 'that  in  the  conveyance 
to  him  the  amount  of  the  Plummer  mortgage  was  deducted 
from  the  purchase  money  and  thereby  became  his  debt,  against 
which  he  was  bound  to  indemnify  the  vendor,  and  that  the 
mortgage  subsequently  made  by  the  testator  to  pay  off  the 
Plummer  mortgage  was  not  for  purchase  money  within 
the  meaning  of  the  Dower  Act,  but  to  pay  a then  existing  debt 
of  testator,  and  that  the  effect  of  the  discharge  of  the  Plummer 
mortgage  was  to  vest  in  the  testator  the  legal  estate,  and  the 
petitioner  joining  in  the  mortgage  to  the  Independent  Order  of 
Foresters  did  not  deprive  herself  of  the  right  to  have  her  dower 
valued  upon  the  basis  of  the  total  amount  realized  from  the 
sale  of  the  property. 

I think  it  is  quite  clear  upon  the  facts  that  at  no  time  did 
the  legal  estate  even  momentarily  vest  in  the  testator.  The 
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conveyance  to  him  only  vested  in  him  an  equity  of  redemption, 
and  when  the  Plummer  mortgage  was  discharged  and  discharge 
registered,  which  latter  was  after  the  registration  of  the  mort- 
gage to  the  Independent  Order  of  Foresters,  the  effect  of  the 
registration  of  that  discharge  was  to  vest  the  legal  estate  in  the 
new  mortgagee.  This  was  held  to  be  the  effect  under  similar 
circumstances  in  Re  Luckhardt  (1898),  29  O.R.  111.  In  that  case 
Ferguson,  J.,  said,  at  p.  118  : “I  am  of  the  opinion  that  upon  the 
registration  of  the  discharge  by  Winger  of  his  mortgage,  the 
legal  estate  that  Winger  had  went  directly  to  the  husband’s 
then  existing  mortgagee,  without  passing,  even  momentarily, 
through  the  husband.”  In  that  case  the  Winger  mortgage 
occupied  a similar  relationship  to  the  wife’s  position  that 
the  Plummer  mortgage  does  here. 

It  seems  to  me  to  be  well  settled  by  the  authorities  that 
section  7 of  the  Dower  Act  only  applies  to  bar  of  dower  in 
legal  estates,  and  not  in  equitable  estates,  the  latest  being 
Fitzgerald  v.  Fitzgerald  (1903),  5 O.L.R.  279. 

In  that  case,  Osier,  J.A.,  at  page  281,  said  : “ The  case  was 
argued,  as  it  seems  to  me,  very  much  upon  the  assumption  that 
by  analogy  to  the  wife’s  inchoate  right  to  dower  in  the  land  in 
which  the  legal  estate  is  in  the  husband,  there  is  a similar 
inchoate  right  in  respect  of  dower  out  of  an  equitable  estate. 
There  is  no  such  analogy.  In  the  one  case  there  is  the  common 
law  right,  arising  out  of  the  marriage  relation,  of  which  the 
wife  cannot  be  deprived  by  the  voluntary  act  of  the  husband 
in  alienating  the  land  during  their  joint  lifetime  ; in  the  other 
the  wife  has  a mere  chance  or  possibility  of  becoming  dowable, 
depending,  under  the  statute,  upon  whether  the  husband  does 
or  does  not  die  beneficially  entitled  to  the  land  for  such  an 
estate  or  interest  as  is  mentioned  therein.” 

And  Garrow,  J.A.,  in  referring  to  section  2 of  the  Dower 
Act,  says,  a,t  p.  284 : “ The  effect  of  this  provision  is  to  enable 
the  husband  to  deal  as  he  pleases  with  an  equitable  estate, 
without  his  wife’s  concurrence.  She  has  no  dower  or  inchoate 
right  of  dower  in  lands  so  held,  and  has,  therefore,  no  status  to 
complain  if  her  husband  chooses  to  sell  or  even  to  give  away 
his  lands  so  held.”  See  also  Anderson  v.  Elgie  (1903),  6 
O.L.R.  147. 


1903 
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Williams. 
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I think,  therefore,  that  when  the  petitioner  joined  in  the 

1903 

mortgage  to  the  Independent  Order  of  Foresters  she  had  no 

Re 

Williams. 

inchoate  right  of  dower  to  bar,  and  that  her  husband  could 
have  made  the  mortgage  as  binding  upon  any  possible  interest 
she  might  subsequently  have  as  well  without  as  with  her 
joining. 

The  same  view  applies  to  the  Kay  mortgage,  and  the 
amounts  of  both  must  be  deducted,  in  arriving  at  the  basis  of 
valuation  of  her  dower  interest. 

I also  think  that  the  five  hundred  dollars  paid  by  the 
purchaser  to  the  testator  in  pursuance  of  a binding  agreement  ' 

to  sell  entered  into  by  the  testator,  must  also  be  deducted, 
because  in  case  of  rescission  of  the  contract  of  sale  it  would 
have  formed  a lien  upon  the  testator’s  equitable  estate.  See 
Dart  V.  & P.  (6th  ed.),  223. 

I think  the  widow’s  dower  rights  in  regard  to  equitable 
estate  under  section  2 of  the  Dower  Act  are  limited  to  the 
actual  position  and  value  of  such  an  estate  upon  the  husband’s 
death,  and  that  all  incumbrances  and  charges  upon  it  made  by 
the  husband  in  his  lifetime  must  be  deducted  in  arriving  at 
the  value  which  is  to  form  the  basis  for  estimating  her  dower. 

This,  of  course,  does  not  apply  to  an  equity  of  redemption 
carved  out  of  a legal  estate  owned  by  the  husband,  it  being 
clear  that  in  such  a case  the  wife’s  rights  are  fully  protected 
by  the  Dower  Act. 

Robertson  y.  Robertson  (1878),  25  Gr.  486;  Re  Groskery 
(1888),  16  O.R.  207  ; and  Gardner  v.  Brown  (1890),  19  O.R. 

202,  may  also  be  referred  to. 

A further  question  to  be  considered  is,  what  effect,  if  any, 
on  the  claim  to  dower  in  the  surplus  has  the  contract  for  sale 
entered  into  by  the  testator  ? It  was  suggested  that  the 
doctrine  of  conversion  should  apply,  and  that,  therefore,  the 
widow  would  have  no  dower,  the  testator’s  interest  in  the  land 
having  been  in  equity  converted  into  money. 

A very  careful  research  has  failed  to  discover  that  this 
express  point  has  ever  been  adjudicated  upon.  Mr.  Marsh,  for 
the  widow,  submitted  a number  of  authorities  (cited  below) 
where  this  doctrine  had  been  restricted  in  its  application,  and 
he  argued  that  by  analogy  I should  refuse  to  extend  it  here  so 
as  to  disallow  a claim  for  dower  which  otherwise  would  prevail. 
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“ The  principle  or  equitable  fiction  upon  which  courts  of  Teet^  J. 
equity  have  so  long  held  that  money  to  be  laid  out  in  land  is,  1903 
for  certain  purposes,  to  be  treated  as  land,  is  inapplicable  to  the 
interpretation  of  the  statutes  imposing  duties  upon  personal  Williams. 
estates,”  per  Kelly,  C.B.,  in  Re  DeLancey  (1869),  L.R.  4 Ex.  345, 
at  p.  359 ; and  at  p.  358  he  says,  “ The  doctrine  that  money  to 
be  laid  out  in  land,  is  to  be  treated  as  land,  though  long 
established  in  courts  of  equity,  is,  in  truth,  a mere  fiction,  and 
no  more ; and  founded  upon  what  Lord  Thurlow,  in  Pulteney 
V.  Earl  of  Darlington  (1783),  1 Bro.  C.C.  223,  called  the  ‘ cant 
expression,’  that  in  equity  ‘ what  is  to  be  done,  is  considered 
as  done.’  This  fiction  is,  indeed,  reasonable  and  just  when 
applied  to  the  succession  of  persons  entitled  under  the  limita- 
tions of  a will  or  settlement,  because  it  is  necessary,  in  order  to 
give  effect  to  the  intentions  of  the  testator  or  settlor,  that 
the  property  should  pass  in  the  same  line  of  succession  as  if  it 
were  land  ; and  therefore,  in  the  case  of  intestacy  to  the  heir 
and  not  to  the  next  of  kin.  But  here  the  necessity  for  the  fiction 
ends.  And  why  should  it  he  extended  where  no  such  necessity 
or  reason  exists  ? ” This  view  was  affirmed  by  the  Court  of 
Exchequer  Chamber  (1870),  L.R.  5 Ex.  102. 

Even  in  a case  where  the  doctrine  of  conversion  would  be 
applied,  as  between  the  real  and  personal  representative,  it  will 
not  be  applied  as  between  a vendor  and  purchaser  so  as  to 
determine  the  right  to  insurance  money : Edwards  v.  West 
(1878),  7 Ch.  D.  863.  Where  a testator  directed  money  to  be 
laid  out  in  land,  the  Crown  could  not  apply  the  doctrine  so  as 
to  claim  the  land  as  escheated:  Walker  v.  Denne  (1793),  2 
Ves.  170.  Where  a testatrix  devised  real  estate  to  trustees  on 
trust  to  sell,  the  Crown  could  not  rely  upon  the  doctrine  so  as 
to  claim  the  proceeds  of  sale  as  hona  vacantia:  Taylor  v. 

Hay  garth  (1844),  14  Sim.  8.  See  also  Wall  v.  Bright  (1820), 

1 J.  & W.  494 ; Commissioners  of  Inland  Revenue  v.  Angus 
(1889),  23  Q.B.D.  579,  at  p.  585  ; Re  Colling  (1886),  32  Ch.  D. 

333. 

Applying  the  principle  enunciated  in  the  above  cases,  and 
having  in  view  the  favour  in  which  the  claim  of  dower  has  been 
regarded,  both  in  the  legislation  and  jurisprudence  of  this 
Province,  I decline  to  extend  the  equitable  doctrine  of  conver- 
sion so  as  to  defeat  it  in  this  case. 
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The  order  will,  therefore,  be  that  the  petitioner  is  entitled 

1903 

to  have  her  dower  computed  on  the  basis  of  the  surplus  of 

Re 

Williams. 

$2,150.52  only,  and  if  the  parties  do  not  agree  the  Clerk  in 
Chambers  will  fix  the  amount. 

The  costs  of  all  parties  out  of  the  estate 

G.  F.  H. 

C.  A. 
1904 

[IN  THE  COURT  OF  APPEAL]. 
Bank  of  Montreal  v.  Lingham. 

Jan.  25. 

statute  of  Limitations — Simple  Contract  Debt — Conversion  into  Specialty  Debt — 
Payment  or  Acknowledgment  of  Debt — Evidence  of. 

Two  promissory  notes,  payable  to  a bank,  not  having  been  paid,  in  1884,  a trust 
deed  was  entered  into,  to  which  the  defendant,  the  maker  of  the  notes,  the 
defendant’s  father,  an  agent  of  the  bank  as  trustee,  and  the  bank  itself,  were 
parties.  The  deed,  after  reciting  the  defendant’s  indebtedness  to  the  bank, 
and  also  to  his  father,  and  that  the  father  held  certain  lands  as  security 
therefor,  conveyed  the  same  to  the  trustee  as  security,  in  the  first  place  for 
the  father’s  indebtedness,  and  then  for  that  of  the  bank,  with  interest  at 
seven  per  cent,  from  date,  power  being  given  to  the  trustee  to  sell  the 
lands  after  notice.  The  deed  contained  an  acknowledgment  by  the  defen- 
dant of  his  indebtedness,  but  there  was  no  express  covenant  by  him  to 
pay  the  same.  In  1893,  on  the  plaintiffs  pressing  for  payment,  deeds  of 
release  were  executed  by  the  defendant  and  the  other  heirs  and  next  of 
kin  of  the  father,  who  was  then  dead,  on  the  understanding  that  the  father’s, 
debt  had  been  paid,  whereby  after  referring  to  the  recitals  in  the  deed  of 
1884,  and  reciting  that  the  releases  were  given  to  save  the  expenses  of  a 
sale,  they  released  to  the  plaintiffs  all  their  interest  in  the  said  lands,  and 
subsequently  $5,500  was  realized  by  the  plaintiffs  from  a sale  of  a portion  of 
the  lands  or  the  limber  thereon  : — 

Held,  that  the  effect  of  the  deed  of  1884  was  not  to  convert  the  debt  into  a 
specialty  debt,  nor  did  the  reference  in  the  deed  of  1893  to  the  recitals  in 
the  deed  of  1884  so  incorporate  them  in  the  former  as  to  amount  to  an 
acknowledgment  of  the  debt ; nor  did  such  deed  operate  as  a transfer  or 
assignment  of  the  interest,  if  any,  which  the  defendant  had  in  his  father’s 
estate,  as  one  of  his  personal  representatives  ; nor  did  the  receipt  by  the 
bank  of  the  $5,500  constitute  a payment  by  the  defendant  on  account  of  the 
debt,  so  that  no  bar  was  created  to  the  running  of  the  Statute  of  Limita- 
tions, and  that  it  could,  therefore,  be  validly  set  up  by  the  defendant  as  a 
defence  to  an  action  brought  by  the  plaintiffs  in  1902,  Maclennan,  J.A., 
dissenting  on  the  first  point,  being  of  opinion  that  the  deed  converted  the 
debt  into  a specialty  debt. 

This  was  an  appeal  from  the  judgment  of  MacMahon,  J., 
dismissing  the  action.  The  judgment  is  reported  in  5 O.L.R., 
519,  where  the  facts  are  fully  stated. 

On  December  3rd,  1903,  the  appeal  was  argued  before  Moss,. 
C.J.O.,  OsLER,  Maclennan,  Garrow,  and  Maclaren,  JJ.A. 
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W.  G.  P.  Cassels,  K.C.,  and  A.  W.  Anglin,  for  the  appellants. 
The  proper  result  to  be  drawn  from  the  evidence  is  that  Job 
Lingham  had  never  been  paid  the  $10,000  due  him  by  the 
defendant.  When,  therefore,  the  defendant  in  1893  conveyed 
to  the  Bank  of  Montreal  he  did  so  as  one  of  the  heirs  or 
personal  representatives  of  Job  Lingham,  and  as  such,  assigned 
to  the  bank  his  interest  in  the  $10,000  due  to  Job  Lingham’s 
estate,  which  constituted  a payment  on  account,  so  as  to  create 
a new  starting  point  for  the  statute.  The  effect  of  the  deed  of 
1884  was  to  create  a specialty  debt.  The  deed  of  1893  by 
incorporating  the  recitals  of  the  deed  of  1884  thereby  created 
an  acknowledgment  of  the  debt.  The  sale  of  the  timber  under 
the  deed  of  1884  and  the  receipt  of  $5,500  therefrom  amounted 
to  a payment  on  account.  The  plea  of  accord  and  satisfaction, 
though  it  failed  in  the  character  pleaded,  amounted,  however,  to 
an  admission  of  payment.  In  any  event,  therefore,  the  statute 
had  not  run  at  the  time  the  action  was  commenced,  and  no 
statutory  bar  was  created,  and  the  plaintiffs  are  entitled  to 
recover:  Am.  and  Eng.  Encycl.  of  Law,  2nd  ed.,  vol.  19,  p.  326 ; 
Banning  on  Limitations,  2nd  ed.,  pp.  75,  76,  and  cases  there 
referred  to. 

C.  H.  Ritchie,  K.C.,  and  W.  B.  Northrup,  K.C.,  for  the  respon- 
dent. It  was  assumed  by  all  parties  that  the  debt  of  Job  Ling- 
ham had  been  paid  off.  The  notes  given  by  the  bank,  the  corre- 
spondence which  passed  between  the  bank  and  the  defendant’s 
solicitors  and  between  the  defendant  and  his  family,  all  shew 
that  the  $10,000  had  been  paid  to  Job  Lingham  and  that 
defendant  did  not  owe  Job  Lingham’s  estate  anything.  The 
onus  was  on  the  plaintiffs  to  prove  that  the  $10,000  was  still 
due  and  that  there  was  a payment  on  account,  which  they  have 
failed  to  do.  The  deed  of  1884  did  not  create  a specialty  debt- 
It  contains  only  an  admission  of  indebtedness,  but  no  covenant 
to  pay : Courtney  v.  Taylor  (1843),  6 M.  & G.  851 ; Saunders 
V.  Milsome  (1866),  L.R.  2 Eq.  573  ; Marryat  v.  Marryat  (1860), 
28  Beav.  224;  Isaacson  v.  Harwood  (1868),  L.R.  3 Ch.  App. 
225.  The  releases  given  in  1893  were  for  the  purpose  of 
saving  the  expense  of  a sale.  The  deed  of  1884  was  treated 
merely  as  a mortgage,  and  therefore  to  get  the  title  into  the 
bank  it  would  be  necessary  to  take  foreclosure  or  sale  proceed- 
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ings,  and  to  avoid  the  expense  of  taking  these  proceedings  these 
deeds  of  release  were  given,  and  the  recitals  Were  in  pursuance 
of  that  object,  without  any  intention  of  creating  a liability : 
North  of  Scotland  Mortgage  Co.  v.  German  (1880),  31  C.P.  349  ; 
North  of  Scotland  Mortgage  Co.  v.  Udell  (1882),  46  U.C.R.  511. 
The  receipt  by  the  Bank  of  the  $5,500,  the  proceeds  of  the  sale 
of  the  timber,  could  not  in  any  view  of  it  be  a payment  on 
account:  Re  McHenry,  Barker s Claim,  [1894]  3 Ch.  290,  at 
p.  295.  The  defendants  were  strongly  of  the  opinion  that  the 
plea  of  accord  and  satisfaction  was  proved,  but  it  cannot  be 
rejected  as  such  a plea  and  yet  be  used  as  an  admission  of 
liability. 

January  25.  Moss,  C.J.O. : — As  I understand  the  plaintiffs 
claim  in  this  action  they  are  not  seeking  payment  of  the 
amount  of  the  two  promissory  notes  for  $35,000  and  $25,000 
respectively  in  addition  to  the  sum  of  $58,875.52  mentioned  in 
the  deed  of  the  7th  of  June,  1884. 

The  amount  claimed  is  the  sum  of  $58,875.52,  principal 
money  with  interest  at  6 per  cent,  per  annum  from  the  7 th  of 
June,  1884,  to  the  1st  of  August,  1896,  as  of  which  day  credit 
is  given  for  $6,500,  leaving  $95,295.77,  on  which  sum  interest 
is  computed  from  the  1st  of  August,  1896,  to  the  date  of  the 
commencement  of  the  action. 

At  the  date  of  the  deed  of  the  7th  of  June,  1884,  the 
defendant  was  indebted  to  the  plaintiffs  in  the  sum  of  $60,000 
in  respect  of  the  two  promissory  notes,  and  in  the  further  sum 
of  $28,875.52  upon  an  open  account  consisting  of  advances  to 
the  amount  of  $108,906.63,  upon  which  $80,031.11  had  been 
paid  previously  to  the  date  of  the  deed.  This  made  the  whole 
indebtedness  to  the  plaintiffs  up  to  that  time  to  be  the  sum  of 
$88,875.52,  and  in  addition  to  other  securities  the  plaintiffs 
held  a guarantee  by  Job  Lingham  to  the  amount  of  $30,000. 

The  defendant  was  also  indebted  to  his  father,  Job  Lingham, 
in  the  sum  of  $10,000,  in  security  for  which  he  held  a convey- 
ance of  certain  lands,  the  property  of  the  defendant. 

While  matters  stood  thus,  Job  Lingham,  the  plaintiffs,  and 
the  defendant  entered  into  the  deed  of  the  7th  of  June,  1884. 
Under  it  the  lands  of  the  defendant  theretofore  held  by  Job 
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Lingham  were  vested  in  a trustee  for  the  plaintiffs,  with  power 
to  make  sale  of  them  under  certain  circumstances.  The  lands 
continued  to  be  so  held  until  after  the  death  of  Job  Lingham  in 
1889.  In  the  year  1893  the  plaintiffs  were  pressing  for  pay- 
ment and  taking  the  first  steps  towards  a sale  of  the  lands. 
They  proposed  to  the  defendant  that  in  order  to  save  expense 
and  trouble  over  sales  under  the  terms  of  the  deed  of  the  7th 
of  June,  1884,  the  defendant  and  his  brothers  and  sisters,  who 
were  the  heirs  and  next  of  kin  of  Job  Lingham,  should  join  in 
releasing  their  interests  in  the  lands  to  the  plaintiffs.  There- 
upon instruments  of  release  were  prepared  by  the  plaintiffs  and 
ultimately  executed  by  the  defendant  and  all  the  other  heirs 
and  next  of  kin  of  Job  Lingham.  The  instrument  executed  by 
the  defendant  bears  date  the  24th  of  July,  1893.  It  recites  its 
purpose  as  follows  : “ Whereas  by  a deed  made  the  7th  day  of 
June,  A.D.  1884,  the  lands  and  premises  hereinafter  mentioned 
were  conveyed  to  Robert  Richardson,  of  the  city  of  Belle- 
ville, manager  of  the  Bank  of  Montreal,  upon  certain  trusts  in 
the  said  deed  set  forth  : And  whereas  by  the  said  deed  it  was 

provided  that  the  said  lands  should  be  sold  upon  certain  notice 
being  given  : And  whereas  in  order  to  avoid  the  expense  of  a 

sale  as  provided  by  the  said  deed  the  said  party  of  the  first 
part  (the  defendant)  has  consented  to  execute  these  presents 
and  to  release  to  the  party  of  the  third  part  (the  plaintiffs)  all 
his  interests  in  the  said  lands.”  Then  follows  a grant  to  the 
plaintiffs  of  the  lands  with  covenants  for  the  right  to  convey, 
quiet  possession,  further  assurance,  and  against  incumbrances 
and  a release  of  all  claims.  And  the  defendant’s  wife  joined  to 
bar  her  dower  in  the  lands. 

The  plaintiffs  afterwards  sold  a part  of  the  lands  and 
received  $5,500  therefor,  for  which,  together  with  a sum  of 
$1,000,  alleged  to  be  the  value  of  the  remainder  of  the  lands, 
they  gave  credit  to  the  defendant  as  of  the  1st  of  August,  1896. 

The  plaintiffs’  contentions  are  (1)  that  the  effect  of  the  deed 
of  the  7th  of  June,  1884,  was  to  create  a specialty  debt;  (2) 
that  if  otherwise,  the  effect  of  the  recitals  in  the  deed  of  the 
24th  of  July,  1893,  was  to  incorporate  the  recitals  of  the  deed 
of  the  7th  of  June,  1884,  and  was  an  acknowledgment  of  the 
debt;  (3)  that  the  deed  of  the  24th  of  July,  1893,  operated  as 


C.  A. 

1904 

Bank  op 
Montreal 

V. 

Lingham. 
Moss,  C.J.O, 


168 

C.  A. 

1904 

Bank  of 
Montreal 

V. 

Lingham. 
Moss,  C.J.O. 


ONTARIO  LAW  REPORTS.  [voL. 

an  assignment  ©r  transfer  to  the  plaintiffs  of  the  defendant’s 
interest  in  the  claim  of  his  father’s  estate  to  the  sum  of 
$10,000,  the  first  charge  upon  the  lands  under  the  deed  of  the 
7th  of  June,  1884,  and  that  this  was  a payment  on  account  of 
the  debt  owing  by  the  defendant  to  the  plaintiffs  and  operated 
to  prevent  the  Statute  of  Limitations  from  barring  the  claim  ; 
and  (4)  that  the  receipt  by  the  plaintiffs  of  the  sum  of  $5,500 
on  account  of  a sale  of  lands  or  timber  under  the  deed  of  the 
7th  of  June,  1884,  was  a payment  and  acknowledgment  by  the 
defendant  of  the  indebtedness  so  as  to  take  it  out  of  the  opera- 
tion of  the  Statute  of  Limitations. 

In  my  opinion  all  these  contentions  fail. 

A careful  consideration  of  the  terms  of  the  deed  of  the  7th 
June,  1884,  in  the  light  of  the  surrounding  circumstances  as 
disclosed  by  the  evidence,  lead  me  to  the  conclusion  that  it  was 
not  the  purpose  or  intent  of  the  parties  to  create  a covenant 
on  the  defendant’s  part  to  pay  the  sum  of  $58,875.52  therein 
mentioned.  As  before  stated  the  defendant’s  whole  indebted- 
ness to  the  plainliffs  at  that  time  was  $88,875.52,  and  in  respect 
of  this  the  evidence  indicates  that  the  plaintiffs  held  a guaran- 
tee from  Job  Lingham  for  $30,000.  Their  object  was  to  obtain 
a security  for  the  remaining  $58,875.52  by  charging  that  sum 
on  the  lands  of  the  defendant  then  held  by  his  father  as  security 
for  $10,000  owing  to  him  by  the  defendant.  And  the  deed 
was  prepared  and  entered  into  for  that  purpose.  As  prelimi- 
nary thereto  it  is  recited  that  the  defendant  is  indebted — as 
was  the  fact — to  Job  Lingham  in  the  sum  of  $10,000,  and  to 
the  plaintiffs  in  the  sum  of  $58,875.52,  but  these  recitals  are 
inserted  as  leading  to  the  following  recital  setting  forth  the 
agreement  that  had  been  arrived  at  as  to  giving  security,  viz., 
that  it  had  been  agreed  that  Job  Lingham  should  convey  the 
lands  to  the  trustee  to  be  held  by  him  in  trust  to  secure  first 
the  payment  of  the  $10,000  to  Job  Lingham  and  next  the  sum 
of  $58,875.52,  with  interest  thereon  at  7 per  cent,  per  annum, 
such  payments  to  be  made  and  the  said  trusts  and  powers  to  be 
such  as  are  thereinafter  specified.  It  is  to  be  observed  that  it 
is  not  said  that  the  payments  are  to  be  made  by  the  defendant, 
but  “ as  are  hereinafter  specified,”  and  the  deed  shews,  further 
on,  that  it  is  out  of  the  proceeds  of  the  lands  that  they  are  to 
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be  made.  Then  follows  the  grant  of  the  lands  with  provisions 
for  their  sale  by  the  trustee  in  the  manner  specified,  and  the 
proceeds  are  to  be  applied,  after  payment  of  the  charges  and 
expenses,  in  payment  of  Job  Lingham’s  claim,  the  balance  to  be 
handed  over  in  payment  of  the  plaintiffs’  claim,  and  any 
residue  to  the  defendant.  It  seems  plain  that  the  only  pay- 
ment of  the  debt  and  interest  provided  for  by  the  deed  is  pay- 
ment out  of  the  proceeds  of  sales  of  the  lands.  There  is  no 
agreement  by  the  defendant  to  pay  the  deficiency  or  any  part 
of  the  debt  or  interest.  There  is  no  uncertainty  as  to  the 
intention  and  object  of  the  instrument,  and  there  is  nothing  to 
indicate  an  intention  that  the  defendant  should  give  a covenant 
to  pay  the  debt  to  the  plaintiffs,  any  more  than  there  is  that  he 
should  give  one  to  pay  the  debt  to  Job  Lingham. 

The  authorities  from  Courtney  v.  Taylor  (1843),  6 M.  & G. 
851,  to  Jackson  v.  North-Eastern  R.  Oo.  (1877),  7 Ch.  D.  573,  are 
uniform  in  holding  that  a covenant  to  pay  is  not  to  be  inferred 
from  a mere  recital  of  an  indebtedness  unless  in  the  case  of  the 
deed  being  executed  with  no  other  object  but  to  acknowledge 
the  debt.  If  the  object  is  other  than  that,  or  if  the  object  of 
the  deed  is  not  confined  to  that,  then  the  recitals  must  be  con- 
sidered to  be  not  by  way  of  covenant  for  payment  of  the  debt, 
but  as  a narrative  leading  up  to  the  security  and  to  the  form  in 
which  it  should  be  given.  To  my  mind  this  case  is  not  dis- 
tinguishable in  its  circumstances  from  those  to  which  reference 
has  been  made,  and  to  which  may  be  added  Jackson  v.  Yeomans 
(1869),  19  C.P.  394.  It  falls  within  the  statement  of  Lord 
Romilly,  M.K,  in  Saunders  v.  Milsome  (1866),  L.R.  2 Eq.  573,  at 
p.  575,  that  ‘Gf  a debtor  executes  a deed  by  which  he  admits 
the  debt,  and  then  conveys  property  to  a trustee  in  trust  to  sell 
.and  pay  the  debt  out  of  the  proceeds,  that  does  not  make  the 
debt  a specialty  debt.” 

Then  as  to  the  effect  of  the  deed  of  the  24th  July,  1893. 
It  is  obvious  that  the  sole  purpose  for  which  this  and  the 
deeds  from  the  defendant’s  brothers  and  sisters  were  given 
was  in  order  to  save  expense  by  facilitating  sales.  The 
plaintiffs  repudiate  the  suggestion  that  they  were  executed 
and  accepted  as  a release  of  all  equity  or  interest  in  the  land  in 
full  satisfaction  of  the  plaintiffs’  claim.  They  were  simply 
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given  at  the  plaintiffs’  instance  for  the  purpose,  as  stated  in 
their  solicitor’s  letter,  of  enabling  the  plaintiffs  to  get  the 
matter  closed.  The  deed  of  the  24th  of  July,  1893,  was  in 
itself  neither  an  acknowledgment  of  the  debt  nor  an  assign- 
ment by  the  defendant  to  the  plaintiffs  of  any  share  or  interest 
in  the  claim  (if  any)  of  Job  Lingham’s  personal  representatives 
to  the  sum  of  $10,000.  And  in  no  respect  does  it  amount  to  an 
acknowledgment  of  or  payment  upon  the  debt  so  as  to  prevent 
the  operation  of  the  Statute  of  Limitations. 

The  receipt  by  the  plaintiffs  of  the  sum  of  $5,500,  though  a 
receipt  in  respect  of  the  indebtedness  mentioned  in  the  deed  of 
the  7th  of  June,  1884,  was  not  a payment  made  by  the  defen- 
dant or  any  one  on  his  behalf.  It  was  moneys  received  in 
virtue  of  the  deed  and  was  pro  tanto  a realization  of  the 
security,  but,  as  said  by  Lindley,  L.  J.,  in  the  case  In  re 
McHenry,  Barkers  Claim,  [1894]  3 Ch.  290,  at  p.  295,  “the 
realization  of  the  security  does  not  add  to  the  cause  of  action  ; 
the  cause  of  action  accrued  long  before.” 

I would  dismiss  the  appeal  with  costs. 

Maclennan,  J.A.  : — This  is  an  appeal  from  a judgment  of 
MacMahon,  J.,  reported  in  5 O.L.R.  519,  dismissing  the  action. 

The  action  is  upon  two  promissory  notes  made  by  the  defen- 
dant, one  for  $35,000  bearing  date  the  6th  day  of  March,  1884, 
payable  three  months  after  date,  and  another  for  $30,000  dated 
the  27th  of  March,  1884,  also  payable  three  months  after  date. 
The  plaintiffs  also  claim  a sum  of  $58,872.52,  which  it  is 
alleged  the  defendant  covenanted  to  pay  to  the  plaintiffs  by 
deed  dated  the  7th  day  of  June,  1884. 

Neither  of  the  promissory  notes  had  become  due  at  the 
date  of  the  deed,  and  the  evidence,  and  the  account  produced 
from  the  plaintiffs’  books,  seem  to  shew  that  the  amount  of  the 
notes  was  not  included  in  the  sum  of  $58,872.52  named  in  the 
deed. 

The  principal  defence  relied  upon  by  the  defendant  is  the 
Statute  of  Limitations,  and  that  is  the  defence  to  which  effect 
has  been  given  by  the  judgment. 

The  defendant  also  pleads  accord  and  satisfaction  by  a deed, 
bearing  date  the  24th  of  July,  1893. 
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The  plaintiffs  seek  to  avoid  the  bar  of  the  six  year  limita- 
tion by  contending  that  the  deed  of  the  7th  of  June,  1884, 
whereby  the  debt  of  $58,872.52  was  acknowledged,  amounted 
to  a covenant  to  pay  it,  and  that  the  action  was  brought  in 
time.  They  also  contend  that  the  deed  of  the  24th  of  July, 
1893,  operated  as  a payment  by  the  defendant  on  account  of 
the  debt,  and  that  a further  payment  was  received  by  them  out 
of  certain  lands  of  the  defendant  about  the  1st  of  August, 
1896,  either  or  both  of  which  payments  are  sufficient  to  exclude 
the  bar  of  the  statute. 

It  is  admitted  that  payments  were  made  on  account  of  the 
debt  within  a short  time  after  the  deed  of  1884,  but  not  within 
six  years  before  the  commencement  of  the  action ; and  also  that 
if  not  barred  a considerable  sum  is  still  unpaid  and  that  if  the 
plaintiffs  are  entitled  to  recover,  the  exact  amount  is  to  be 
ascertained  by  a reference. 

It  is  disputed  that  the  deed  of  1884  amounts  to  a covenant, 
and  that  the  alleged  payments  within  six  years  are  such  as  to 
bar  the  statute. 

The  deed  of  1884  is  made  between  Job  Lingham,  the 
defendant’s  father,  of  the  first  part,  Esther  Lingham,  wife  of 
Job  Lingham,  who  joins  therein  for  the  sole  purpose  of  barring- 
dower,  of  the  second  part,  Robert  Richardson,  the  manager  at 
Belleville  of  the  plaintiffs’  bank,  of  the  third  part,  the  plaintiffs 
of  the  fourth  part,  and  the  defendant  of  the  fifth  part,  and  it 
contains  the  following  recitals : 

“ Whereas  the  above  named  Frederick  R.  Lingham  is  now 
indebted  to  the  above  named  Job  Lingham  in  the  sum  of 
$10,000 : And  whereas  he  is  also  indebted  to  the  Bank  of 

Montreal  in  the  sum  of  $58,875.52,  or  thereabouts:  And 

whereas  the  party  of  the  first  part  owns  and  holds  the  lands 
hereinafter  described  for  the  said  debt  or  claim  so  due  to  him 
as  aforesaid,  and  it  has  been  agreed  between  the  parties  hereto 
as  follows,  that  is  to  say : That  the  party  of  the  first  part  shall 
convey  the  said  lands  to  the  said  Robert  Richardson  to  be  held 
by  him  in  trust  to  secure  first  the  payment  of  the  said  ten 
thousand  dollars,  and  next  to  secure  to  the  bank  aforesaid  pay- 
ment of  the  sum  of  $58,875.52  with  interest  thereon  at  the 
rate  of  seven  per  cent,  per  annum,  such  payments  to  be  made 
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and  the  said  trusts  and  powers  to  be  such  as  are  hereinafter 
specified.” 

The  deed  then  witnesses  that  the  party  of  the  first  part  for 
the  consideration  above  expressed  and  of  one  dollar  grants  in 
fee  to  Richardson  a great  many  parcels  of  land  in  the  State  of 
Minnesota,  but  upon  and  subjeet  to  the  following  trusts,  that  is 
to  say : — 

The  first  trust  is  thus  expressed  : “ In  trust  to  secure  to  the 
said  Job  Lingham  the  sum  of  $10,000  mentioned  in  the  recital 
hereto,  and  next  to  secure  to  the  Bank  of  Montreal  the  sum  of 
$58,875.52  for  which  amount  the  said  Frederick  R.  Lingham  is 
now  indebted  to  the  said  Bank  of  Montreal,  with  all  interest 
which  may  accrue  thereon,  or  any  part  thereof,  until  paid, 
interest  to  be  computed  from  this  date.” 

The  further  trusts  were,  at  any  time  the  bank,  or  the  general 
manager  thereof,  might  deem  it  expedient  so  to  direct,  to  give 
to  the  defendant  and  Job  Lingham,  or  their  heirs,  notice  in 
writing  that  unless  the  debt  and  interest  due  to  the  bank  was 
paid  within  one  month  after  service  on  the  debtor,  the  said 
Robert  Richardson  would  proceed  to  sell  the  lands  or  a sufficient 
part  thereof  to  pay  off  the  claim  of  Job  Lingham  and  the  then 
*^c]aim  of  the  Bank  of  Montreal,  and  in  default  of  payment  to 
sell  the  lands.  The  proceeds,  after  payment  of  expenses,  were 
to  be  applied,  first  in  paying  the  claim  of  Job  Lingham,  and 
next  “ in  payment  of  the  said  claim,  and  any  claim  the  bank 
may  then  hold  against  said  Frederick  R.  Lingham,  and  all 
interest  then  due  to  the  bank,”  and  “ if  any  sum  remains,  to  pay 
over  the  same  to  the  said  Frederick  R.  Lingham,  his  heirs, 
executors,  administrators,  or  assigns,  or  to  such  person  as  he  or 
they  may  direct.”  The  deed  then  contains,  besides  other 
clauses  which  need  not  be  referred  to,  a covenant  by  Job  Ling- 
ham and  the  defendant  severally  with  the  bank  for  further 
assurance  of  the  lands,  and  that  Job  Lingham  has  a good  title, 
and  against  encumbrances  except  as  to  the  $10,000  due  to  Job 
Lingham. 

Job  Lingham  died  in  the  year  1889  intestate,  leaving  him 
surviving  his  widow  Esther  Lingham,  three  sons,  the  defendant 
Frederick  R.,  William  Alexander,  and  Lewis  Campion  Lingham, 
and  two  daughters,  Anna  Sophia  Dennison  and  Ada  Lingham, 
his  sole  heirs  at  law  and  next  of  kin. 
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On  the  3rd  day  of  February,  1893,  the  plaintiffs  served  the 
defendant  personally  with  a notice,  pursuant  to  the  deed  of 
1884,  demanding  payment  of  $124,044.10  claimed  to  be  due 
under  the  deed,  and  that  unless  paid  within  one  month  the 
bank  would  proceed  to  sell  the  lands. 

By  deed  dated  the  24th  of  July,  1893,  made  between  the 
defendant  and  the  bank,  in  pursuance  of  the  Short  Forms  Act, 
reciting  the  deed  of  the  7th  of  June,  1884,  and  that  in  order  to 
avoid  the  expense  of  a sale  as  provided  therein  he  had  agreed 
to  release  to  the  bank  all  his  interests  in  the  said  lands,  the 
defendant  thereby  granted  and  released  to  the  bank  the  said 
lands  and  all  his  interests  therein,  in  fee  simple.  The  deed 
contains  the  usual  short  form  limited  covenants  for  title,  pos- 
session, and  freedom  from  encumbrances. 

By  another  deed,  bearing  the  same  date  as  the  last,  Esther 
Lingham,  the  widow  of  Job  Lingham,  and  William  Alexander, 
one  of  the  sons,  and  Anna  Sophia  Dennison,  one  of  the  daughters, 
also  released  to  the  bank  all  their  respective  interests  in  the 
lands. 

A similar  release  to  the  bank  dated  the  1st  of  February, 
1894,  was  executed  by  Lewis  and  Ada  Lingham,  the  other 
children  of  Job  Lingham. 

The  consideration  mentioned  in  all  these  releases  was  the 
sum  of  one  dollar. 

Before  the  execution  of  the  last  mentioned  release,  and  on 
the  18th  of  December,  1893,  the  defendant  wrote  a letter  to 
his  sister  Anna  in  which  he  urges  her  to  execute  the  deed.  In 
that  letter  he  says : “ If  you  delay  any  longer  they  will  be 
compelled  to  foreclose  the  mortgage  and  add  a large  amount  of 
costs  which  they  will  look  to  me  to  pay.  Will  and  Lewis,  who 
are  acquainted  with  all  the  circumstances,  did  not  hesitate  a 
moment.  They  are  well  aware  that  father  had  no  interest  or 
any  money  in  the  lands  in  question.  I will  feel  very  much 
obliged  if  you  will  sign  the  deeds  at  once  and  save  me  costs. 
P.S.  The  lands  in  question  were  conveyed  to  father  in  considera- 
tion of  his  indorsation  on  my  note  for  $10,000.  The  note  he 
indorsed  I paid  and  I do  not  at  this  moment  owe  the  estate  a 
dollar,  in  fact,  it  owes  me  over  $300.  Brother  Will  is  well 
aware  of  this  fact.” 
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The  alleged  payment  in  August,  1896,  was  a sum  of  $5,500 
received  by  the  plaintiffs  as  the  proceeds  of  a sale  of  part  of 
the  lands,  or  of  the  timber  thereon,  conveyed  by  the  deed  of 
1884,  and  which  they  credited  in  their  books  to  the  defendant’s 
account. 

It  will  be  observed  that  the  deed  of  1884  provided  for  the 
payment  to  the  defendant’s  father,  as  a first  charge  upon  the 
lands  conveyed,  of  a debt  of  $10,000. 

It  was  contended  on  behalf  of  the  plaintiffs  that  upon  the 
death  of  Job  Lingham,  the  defendant,  as  one  of  his  children, 
became  entitled  to  a distributive  share  of  his  estate,  and  there- 
fore to  a share  of  that  sum  of  $10,000,  and  that  the  effect  of 
the  deed  of  the  24th  July,  1893,  was  to  assign  to  the  bank  his 
share  of  that  debt,  and  that  it  was  a payment  sufficient  to  bar 
the  statute.  But,  assuming  that  the  debt  was  still  unpaid,  it  is 
obvious  that  the  descent  to  him,  upon  his  father’s  death,  of  a 
distributive  share  of  his  own  debt,  merely  extinguished  the 
debt  pro  tanto,  and  was  not  anything  which  he  could  assign  to 
the  bank. 

The  same  argument  was  made  on  behalf  of  the  bank  with 
respect  to  the  releases  by  the  defendant’s  brothers  and  sisters 
which  were  made  at  his  request.  But  the  answer  to  that  con- 
tention is  that  the  releases,  whether  regarded  as  releases  of 
shares  of  the  $10,000  debt,  or  of  their  respective  rights  to 
redeem  the  land  as  heirs  of  their  father,  were  not  payments  on 
account  of  the  debt.  The  debt  was  not  thereby  reduced.  At 
the  most  they  operated  merely  to  remove  a prior  encumbrance 
from  the  land  held  by  the  bank  as  security. 

I am,  however,  of  opinion  that  the  finding  of  the  learned 
Judge,  that  when  the  deed  of  1884  was  made  the  defendant 
was  the  real  owner  of  the  lands  in  Minnesota,  and  that  Job 
Lingham  held  them  merely  as  security  for  the  $10,000  therein 
mentioned,  is  correct.  It  would  be  absurd  to  suppose  that  he 
held  his  own  land  as  security  for  a debt  due  to  him  from  his 
son,  and  the  deed  provides  that  in  the  event  of  a surplus  after 
paying  the  debt  due  to  him  and  to  the  bank  the  surplus  should 
be  paid  to  the  defendant. 

I am  also  of  opinion  that  the  proper  conclusion  from  the 
evidence  is,  that  in  1893  the  debt  of  $10,000  from  the  defen- 


VII.] 


ONTARIO  LAW  REPORTS. 


175 


dant  to  his  father  had  been  paid.  The  defendant  says  so  in  his 
letter  to  his  sister  of  the  18th  December,  and  says  the  same 
thing  in  his  evidence  at  the  trial. 

It  is  therefore  clear  that  neither  from  the  defendant  nor 
from  his  brothers  and  sisters  did  the  plaintiffs  receive  anything 
by  the  releases  of  1893  which  could  be  regarded  as  a payment 
on  account  of  the  debt  so  as  to  bar  the  Statute  of  Limitations. 

The  next  point  requiring  consideration  is  the  payment  of 
^5,500  obtained  by  the  plaintiffs  in  August,  1896,  by  a sale  of 
timber  from  the  lands  in  Minnesota.  There  being  nothing  due 
to  Job  Lingham  in  respect  of  the  $10,000  debt  which  was 
entitled  to  priority  of  payment  by  the  terms  of  the  deed,  the 
plaintiffs  had  an  undoubted  right  to  apply  the  $5,500  on  their 
debt,  and  it  therefore  became  and  was  a payment  when  so 
applied.  It  was  not,  however,  a payment  made  by  the  defen- 
dant, or  by  any  one  on  his  behalf.  It  was  procured  by  virtue 
and  force  of  the  deed  which  he  had  signed  in  1884,  and  in  that 
respect  was  the  result  of  an  act  of  his,  but  not  of  an  act  with- 
in six  years.  On  this  point  Re  McHenry,  Barker  s Claim, 
[1894]  3 Ch.  290,  may  be  referred  to,  where  it  was  taken  for 
granted  that  money  realized  within  six  years  by  a sale  of 
securities  deposited  by  the  debtor  with  his  creditor  when  the 
debt  was  contracted,  had  no  effect  in  bar  of  the  statute. 

If  therefore  the  limitation  applicable  to  this  case  is  the  six 
years  limitation  under  the  statute  of  James,  the  plaintiffs’  debt 
must  be  regarded  gts  barred,  and  the  action  was  rightly  dis- 
missed. 

It  was,  however,  contended  that  the  deed  of  1884  made  the 
debt  a specialty  debt,  and  that  the  bar  which  was  applicable  was 
twenty  years  under  R.S.O.  1897  ch.  72,  sec.  1 (b),  the  mortgage 
having  been  made  before  the  1st  July,  1894:  sec.  1 (h).  If 
that  contention  can  be  supported  the  action  was  brought  in 
time  and  the  appeal  should  be  allowed,  for  I do  not  think  there 
is  anything  in  the  defence  of  accord  and  satisfaction  by  the 
execution  of  the  release  of  1893. 

This  deed  contains  an  unequivocal  admission  by  the  defen- 
dant of  a debt  then  due  to  the  bank  of  $58,875.52  or  there- 
abouts, and  the  law  is  clear  primd  facie  such  an  admission 
by  deed  implies  a promise  to  pay  it  by  the  debtor,  and  consti- 
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tutes  it  a specialty  debt.  The  terms  of  the  deed,  however, 
taken  as  a whole  may  rebut  the  implication  of  a promise  to 
pay,  and  in  every  such  case  the  character  of  the  debt  and  the 
right  of  action  for  its  recovery  depend  on  the  original  obliga- 
tion, whatever  that  may  have  been. 

In  Courtney  v.  Taylor,  6 M.  & G.  851,  which  may,  I think, 
be  taken  as  the  leading  case  on  the  subject,  Tindel,  C.J.,  says  at 
p.  867  : “To  charge  a party  with  a covenant,  it  is  not  necessary 
that  there  should  be  express  words  of  covenant  or  agreement. 
It  is  enough  if  the  intention  of  the  parties  to  create  a covenant, 
be  apparent.”  He  then  examines  the  provisions  of  the  deed 
then  in  question,  and  finds  various  reasons  for  his  conclusion 
that  a covenant  was  not  intended.  His  judgment  was  concurred 
in  by  Coltman,  Maule,  and  Cress  well,  JJ.;  and  Maule,  J.,  says  at 
p.  870  : “ Where  in  a deed  a party  unequivocally  admits  himself 
to  be  liable  to  pay  money  a covenant  that  he  will  pay  it  may  be 
implied.  But  where  the  deed  sets  out  the  instrument  under 
which  the  liability  arose,  and  does  not  expressly  affirm  that 
liability,  I think  the  necessity  for  implying  a covenant  to  pay 
does  not  arise.  It  would  not  be  giving  this  recital  its  true  and 
legitimate  effect  to  construe  it  as  a covenant  for  the  payment  of 
the  money.  If  the  recital  had  been  that  the  money  was  due  on 
a parol  security,  no  such  covenant  would  have  been  implied  as 
would  have  the  effect  of  merging  the  parol  security.  Where 
there  is  a liability,  the  origin  of  which  is  shewn,  there  is  no 
necessity  for  implying  a covenant.” 

The  next  case  is  Iven  v.  Elwes  (1854),  3 Drew.  25,  in  which 
the  Vice-Chancellor  states  the  rule  of  law  in  a similar  manner, 
and  held  that  there  was  clearly  no  intention  to  change  the 
character  of  the  debt. 

The  next  case  is  Marryat  v.  Marryat  (1860),  28  Beav.  224,  in 
which  the  Master  of  the  Rolls,  citing  and  relying  on  Courtney 
V.  Taylor,  held  that  the  deed  in  question,  which  contained  a 
recital  of  the  ^existence  of  a debt,  did  not  imply  a covenant  .to 
pay  it.  He  remarks  at  p.  227  : “ It  is  to  be  observed  that  though 
you  may  infer  the  promise  to  pay  from  the  recital,  the  promise  to 
pay  raises  a mere  assumpsit,  unless  the  object  of  the  deed  is 
confined  to  that  acknowledgment,  but  if  the  object  of  the  deed 
is  other  than  that,  and  merely  collateral  to  it,  then  the  recital 
amounts  to  nothing,” 
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The  next  case  is  Isaacson  v.  Harwood,  L.R.  3 Ch.  App. 
225,  which  was  the  case  of  a charge  upon  lands  executed  by  a 
defaulting  trustee  to  secure  money  in  his  hands,  but  which  con- 
tained no  express  covenant  for  payment.  In  his  judgment 
deciding  that  the  debt  was  not  converted  into  a specialty.  Lord 
Cairns,  then  L.J.,  said  at  p.  228  : “ Now  it  is  well  s'ettled  that 
there  is  no  magic  in  the  words  of  a covenant.  Whatever  words 
are  used  by  a party  to  a deed,  if  he  intends  they  shall  operate  as  a 
covenant,  he  will  be  held  liable.  In  the  simple  case  of  a debtor 
acknowledging  a debt  by  a deed  under  seal,  without  any  other 
object  declared  by  the  deed,  no  doubt  it  must  be  assumed  that, 
although  no  words  of  covenant  are  used,  the  debtor  must  be 
bound,  or  else  why  should  he  go  through  the  form  of  executing 
a deed  ? But  is  the  present  a case  of  a party  acknowledging  a 
debt  by  deed  under  seal,  with  no  other  object  but  to  acknow- 
ledge the  debt  ? It  is  plain  he  had  another  object.  There  was 
a clear  antecedent  liability  in  Harwood  arising  out  of  his  breach 
of  trust.  There  was  therefore  no  necessity  for  any  acknow- 
ledgment, and,  if  the  desire  of  the  parties  was  to  fix  on  him  a 
.specialty  obligation,  they  would  have  used  unambiguous  words 
for  that  purpose.  I cannot  doubt  that  the  sole  object  of  the 
deed  was  to  give  security  for  the  debt,  and  all  the  recitals 
appear  to  me,  not  to  be  by  way  of  covenant  for  payment  of  the 
debt,  but  a simple  narrative  leading  up  to  the  security  and  to 
the  form  in  which  the  security  should  be  given.” 

In  Holland  v.  Holland  (1869),  L.R.  4 Ch.  App.  449,  at  p.  458, 
the  Lord  Justices  commented  on  the  above  language  of  Lord 
Cairns,  and  Gifiard,  L.J.,  said  it  meant  that  if,  from  the  nature 
of  the  transaction,  the  Court  can  infer  that  the  covenant  was 
intended,  then  a covenant  would  be  raised,  although  there  were 
not  apt  words  for  the  purpose;  but,  on  the  other  hand,  if  from 
the  nature  of  the  transaction  the  Court  does  not  infer  that  a 
•covenant  was  intended,  then  a covenant  will  not  be  implied.” 

• Jackson  v.  North  Eastern  R,  W.  Co.,  7 Ch.  D.,  573,  is  the 
latest  case  which  was  cited  to  us.  It  was  a decision  of  Malins, 
V.C.,  in  which  he  followed  Courtney  v.  Taylor  and  Marryat  v. 
Marryat,  but  I confess  I do  not  see  how  any  authority  at  all 
could  be  required  for  his  decision.  The  debt  sought  to  be 
recovered  from  the  defendants  as  a specialty  had  not  previously 
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been  a debt  of  the  defendants’  at  all ; and  while  the  deed 
admits  it  to  be  due  to  the  plaintiff,  it  is  not  directly  or  indirectly 
said  to  be  due  from  the  defendants.  The  plaintiff  had  spent 
£43,216  and  the  defendants  a much  larger  sum,  £467,000,  in 
acquiring  certain  collieries  for  the  benefit  of  the  traflSc  of  certain 
harbour  and  railway  works  in  which  they  were  interested. 
The  expenditure  was  irregular,  and  the  deed  dated  the  23rd  of 
February,  1860,  vested  the  collieries  in  three  trustees  subject  to 
both  debts,  and  subject  thereto  in  trust  for  the  defendants.  It 
provided  for  payment  out  of  the  rents  and  profits  of  interest 
on  the  defendants’  debt  first,  and  then  of  interest  on  the  plain- 
tiflT s debt,  and  any  surplus  was  to  be  invested  as  a fund  for  the 
ultimate  payment  of  the  principal  money  in  the  same  order  of 
priority.  All  that  was  said  in  the  deed  of  the  debt  being  due 
was  in  the  declaration  of  trust  in  these  words : “ And  in  the 
next  place  to  pay  interest  at  £5  per  cent,  per  annum  on  the 
£43,216  so  due  to  the  said  R.  W.  Jackson.” 

Now  I think  the  present  deed  is  different  from  all  those  in 
the  cases  referred  to.  No  doubt  its  principal  object  was  to- 
secure  the  debt  by  a charge  on  the  Minnesota  lands,  but  that 
was  not  the  only  object.  It  contains  an  unequivocal  admission 
of  a debt  presently  due  from  the  defendant  to  the  plaintiffs,, 
without  stating  its  nature  or  origin.  It  is  clear  that  an  action 
for  the  recovery  of  the  debt  could  have  been  brought  the  very 
next  day,  and  could  be  brought  upon  the  deed  alone  without 
any  other  evidence,  and  the  sole  question  is,  whether  that 
action  would  be  one  of  assumpsit  or  covenant.  The  evidence 
shews  that  the  debt  was  a balance  due  on  that  day  from  the 
defendant  to  the  plaintiffs  as  his  bankers  for  advances  made  to 
him,  and  the  deed  provides  that  it  is  to  bear  interest  from  that 
day  at  seven  per  cent,  per  annum.  The  legal  rate  of  interest  at 
that  time  was  six  per  cent.,  and  by  the  deed  the  defendant 
agrees  to  pay  interest  at  a higher  rate.  The  recital  of  the 
debt  is  therefore  not  merely,  as  was  held  in  the  cases 
referred  to,  the  recital  of  a fact,  without  an  intention  to  alter 
or  vary  its  nature  or  incidents,  but  it  is  an  acknowledgment 
that  it  is  to  be  paid  with  interest  from  date  at  seven  per  cent, 
per  annum.  I think  it  is  impossible  to  give  effect  to  the- 
express  obligation  to  pay  interest  at  seven  per  cent,  without 
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also  implying  an  obligation  to  pay  the  debt,  and  that  the 
general  rule  must  be  applied  in  this  case  that  an  acknowledg- 
ment of  the  debt  by  deed,  in  general,  implies  an  obligation  to 
pay  it. 

I am  therefore  of  opinion  that  the  defence  of  the  Statute  of 
Limitations  fails  as  to  the  debt  of  $58,872.52,  and  that  the 
appeal  should  be  allowed  and  a reference  should  be  directed  to 
ascertain  what  is  due. 

The  action  upon  the  notes  is  barred,  but  the  land  appears 
still  to  be  a security  for  them  also,  for  the  proceeds  of  sales 
were  to  be  applied  not  only  to  the  acknowledged  debt  but  also 
to  “any  claim  the  bank  may  then  hold  against  the  said 
Frederick  R.  Lingham  and  all  interest  then  due  to  the  bank.” 

The  appeal  should  be  allowed  with  costs,  the  costs  of  the 
action  and  reference  being  reserved. 

OsLER,  Garrow,  and  Maclaren,  JJ.A.,  concurred  with 

Moss,  C.J.O. 
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Coulter  v.  The  Equity  Fire  Insurance  Co. 

Fire  Insurance — Interim  Receipt — Estoppel — Statutory  Conditions — R.S.O.  1897 y 

ch.  20Sy  sec.  168. 

The  plaintiffs  applied  to  the  defendants,  through  their  agent,  on  November 
7th,  1901,  for  insurance  for  one  year,  and  the  defendants  accepted  at  an 
annual  premium  of  $33.60,  and  gave  an  interim  receipt,  which,  however, 
was  in  terms  restricted  to  30  days.  On  November  30th,  1901,  the  plaintiffs, 
supposing  they  were  getting  insurance  for  one  year,  paid  $33.60  to  the 
agent,  which  he,  according  to  his  usual  course,  did  not  pay  over  to  the  defen- 
dants till  January  20th,  1902,  who  accepted  it,  knowing  for  w’hat  it  was 
paid,  but  did  not  issue  any  policy,  and  after  a fire  had  occurred,  repudiated 
liability  on  the  ground  that  they  had  insured  the  plaintiffs  for  30  days 
only 

Held,  that  the  defendants  were  liable;  for  if  they  intended  to  treat  the  insur- 
ance as  terminated  after  30  days,  it  was  their  duty  to  have  so  informed  the 
plaintiffs,  and  returned  them  a proper  proportion  of  the  premium  paid  ; and 
not  having  done  so  they  were  liable  both  by  virtue  of  the  second  statutory 
condition,  by  which  any  policy,  which  includes  an  interim  receipt,  sent  to 
the  assured  is  to  be  deemed  to  be  in  accordance  with  the  application  : R.S.O. 
1897,  ch.  203,  sec.  168  (2),  and  also  on  the  ground  of  estoppel  by  their  con- 
duct and  dealings  with  the  plaintiffs. 

This  was  an  action  brought  on  an  interim  receipt  issued  by 
the  defendants  on  November  7 th,  1901,  in  favour  of  the  plain- 
tiffs for  $2,800  under  the  circumstances  mentioned  in  the 
judgment. 

The  action  was  tried  before  Meredith,  C.J.C.P.,  without  a 
jury  at  Toronto. 

W.  R.  Riddell,  K.C.,  and  John  Greer  for  the  plaintiffs. 

G.  H.  Watson,  K.C.,  for  the  defendants. 

The  following  cases  were  cited : Barnes  v.  Dominion 
Grange  Mutual  Fire  Ins.  Association  (1894-5),  25  O.R.  100, 
22  AR.  68,  25  S.C.R.  154;  Bank  of  Commerce  v.  British 
America  Assurance  Go.  (1889),  18  O.R.  234;  Goodfellow  v. 
Times  & Beacon  Assurance  Co.  (1859),  17  U.C.R.  411. 

February  19th,  Meredith,  C.J.: — Action  tried  before  me 
without  a jury  at  Toronto. 

The  action  is  brought  to  recover  the  loss  sustained  by  the 
plaintiffs  by  the  destruction  and  damage  caused  by  fire  to  their 
machinery  and  stock  in  trade  which,  as  they  allege,  were  insure 
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against  loss  by  fire  by  the  defendants  for  one  year  from 
November  7th,  1901,  to  the  amount  of  $2,800. 

The  fire  occurred  on  October  23rd,  1902,  and  there  is 
no  dispute  as  to  the  amount  of  the  loss,  [$2,215]  one-half  of 
which  the  defendants  are  liable  to  pay  if  they  are  liable  at  all. 

The  defendants  deny  liability,  alleging  that  they  were  never 
“ on  the  risk  ” at  all,  and  that  if  they  were  “ on  ” it  was  for  the 
period  of  only  thirty  days  from  November  7th,  1901. 

At  the  close  of  the  argument  I found  upon  the  issues  of 
fact,  and  reserved  judgment  as  to  the  proper  conclusions  from 
the  facts  found  and  the  rights  of  the  parties  resulting 
therefrom. 

Some  of  the  facts  so  found  it  is  necessary  to  repeat,  in  order 
to  a clear  understanding  of  what  I am  about  to  say. 

The  plaintiffs  on  November  6th,  1901,  being  desirous  of 
obtaining  an  insurance  for  $5,600  on  their  machinery  and  stock 
in  trade,  applied  to  Mr.  Durham,  the  manager  of  the  Merchants 
Fire  Insurance  Company  for  this  insurance.  Durham  was  also 
an  agent  of  the  defendant  company,  and  being  unwilling  to 
place  the  whole  insurance  with  his  own  company,  informed  the 
plaintiffs  of  this,  and  agreed  to  accept  their  application  for 
one-half  of  it  and  was  authorized  by  the  plaintiflfs  to  place  the 
other  half  with  another  company. 

He  accordingly,  on  November  7th,  1901,  applied  to  the 
defendant  company  to  insure  the  plaintiffs  for  $2,800,  and  they 
agreed  to  take  the  risk,  the  premium  being  fixed  at  the  rate  of 
$1.20  per  $100  insured,  amounting  to  $33.60,  and  the  insur- 
ance being  for  one  year. 

No  written  application  was  made,  but  a memorandum  in 
writing  containing  a description  of  the  property  to  be  insured 
and  a statement  of  the  amounts  for  which  the  five  classes  into 
which  the  property  was  divided  for  the  purposes  of  the  insur- 
ance, should  be  separately  insured. 

The  premium  was  not  then  paid  to  the  defendants,  but  upon 
the  same  day  they  gave  to  Durham  an  interim  receipt,  as  it  is 
called,  for  the  premium  and  this  he  shortly  afterwards  handed 
to  the  plaintiffs,  informing  them  that  he  had  effected  the  insur- 
ance as  they  desired,  one  half  with  his  own  company  and  the 
other  half  with  the  defendants. 
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On  November  30th,  1901,  the  plaintiffs  gave  Durham 
their  cheque  payable  to  his  company  for  $57.20,  which  was 
made  up  of  the  premium  of  $33.60  payable  to  the  defendants, 
and  $28,  the  amount  of  the  premium  payable  to  the  Merchants 
Fire  Insurance  Company,  less  $4,  a rebate  allowed  by  the  latter 
company  in  respect  of  an  unexpired  insurance  which  was  can- 
celled. The  plaintiffs  did  not  become  aware  of  the  fact  that 
the  defendants’  interim  receipt  operated  to  insure  them  for 
thirty  days  only,  if  that  is  the  effect  of  it,  but  believed  them- 
selves to  be  insured  by  the  defendants  to  the  extent  of  $2,800 
for  the  full  year,  and  did  not  learn  that  the  defendants  con- 
tended or  thought  otherwise  until  after  the  fire  had  occurred 
and  their  claim  had  been  made  upon  the  defendants  for  payment 
of  their  proportion  of  the  loss. 

According  to  the  course  of  dealing  between  the  defendants 
and  Durham,  he  was  not  required  to  account  for  or  to  pay  to 
them  the  premiums  which  he  received  as  their  agent,  as  they 
were  received,  but  he  accounted  with  them  monthly  for  the 
premiums  received  during  the  preceding  month. 

Durham  had,  as  I find,  authority  from  the  defendants  to 
collect  and  receive  payment  of  premiums  for  insurances  effected 
through  him,  and  on  January  20th,  1902,  he  sent  to  the 
defendants  a statement  shewing  that  he  was  indebted  to  them 
in  the  sum  of  $152.48,  and  his  cheque  for  that  amount. 

In  this  statement  were  included  five  premiums  received  in 
October  and  November,  1901,  the  last  mentioned  in  it  being 
the  premium  paid  to  him  by  the  plaintiffs,  which  is  credited  to 
the  defendant  company  as  having  been  received  on  November 
7th,  and  from  the  aggregate  of  these  premiums  [$190.60] 
is  deducted  the  sum  of  $38.12,  being  the  commission  to  which 
Durham  was  entitled  on  the  five  premiums. 

This  cheque  was  deposited  by  the  defendants  with  their 
bankers  on  January  23rd,  1902,  and  the  endorsement  upon  it 
appears  to  have  been  made  by  the  defendant’s  general  manager. 

The  principal  officers  of  the  defendants  at  once  became 
aware  of  this  payment  having  been  made  and  that  it  was  in 
respect  of  the  insurance  for  which  the  plaintiffs  through  Durham 
had  applied  to  them  on  November  7th,  1901. 
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They  therefore  knew  or  must  be  taken  to  have  known  that 
the  plaintiffs  were  treating  their  insurance  with  the  defendants 
as  being  on  foot,  and  it  appears  to  me  that  if,  as  they  now 
contend,  the  defendants  did  not  intend  to  so  treat  it,  but  meant 
to  treat  the  insurance  as  having  come  to  an  end  at  the  expira- 
tion of  the  thirty  days,  it  was  their  plain  duty  to  have  so 
informed  the  plaintiffs  and  to  have  returned  to  them  what 
they  had  paid,  after  deducting  what,  if  anything,  the  defen- 
ants  were  entitled  to  for  carrying  the  risk  for  the  thirty  days. 

Instead  of  doing  this,  they  said  nothing  either  to  Durham 
or  to  the  plaintiffs,  and  permitted  both  of  them  to  remain 
under  the  impression  that  the  application  of  November  7th, 
had  been  accepted  according  to  its  terms  and  that  the  plaintiffs 
were  insured  for  the  full  year ; and  the  plaintiffs  after  the  fire 
had  occurred,  were  for  the  first  time  informed  by  the  defen- 
ants  that  they  were  off  the  risk  at  the  end  of  the  thirty  days. 

Had  the  defendants  taken  the  other  course  and  promptly 
returned  the  unearned  premium,  the  plaintiffs  would  have  had 
no  difficulty  in  placing  the  risk  with  another  company,  and 
would,  I doubt  not  have  done  so. 

Under  these  circumstances  there  can  be,  I think,  no  doubt 
as  to  the  liability  in  point  of  morals  of  the  defendants  to  pay, 
but  the  question  remains  whether  they  can  be  compelled  to 
do  so. 

I do  not  think,  if  this  decision  turns  upon  the  form  of  the 
writing,  that  the  case  is  within  the  principle  of  The  Dominion 
Orange  Mutual  Fire  Insurance  Association  v.  Bradt  (1895), 
25  S.C.R.  154;  in  that  case  there  was  nothing  in  the  writing 
to  indicate  that  the  insurance  was  not  to  be  for  the  term  pro- 
posed in  the  application  for  it,  but  as  the  Court  held,  a provision 
by  which  that  insurance  was  to  be  put  an  end  to  without  the 
steps  for  that  purpose  required  by  the  Insurance  Act  having 
been  taken ; while  in  this  case,  the  interim  receipt  provides  in 
terms  that  the  insurance  shall  be  for  thirty  days  only. 

I am,  however,  of  opinion  that  the  plaintiffs  are  entitled  to 
succeed  on  two  grounds  : 

First,  because  by  the  second  statutory  condition  (R.S.O. 
1897,  c.  203,  s.  168),  which  is  applicable  to  all  contracts  of  fire 
insurance,  after  an  application  for  insurance  it  shall  be  deemed 
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that  any  policy  sent  to  the  assured  is  intended  to  be  in  accord- 
ance with  the  terms  of  the  application,  unless  the  company 
points  out  in  writing  the  particulars  wherein  the  policy  differs 
from  the  application. 

There  was  in  this  case  admittedly  an  application  for  an 
insurance  for  one  year,  and  the  premium  fixed  was  for  an 
insurance  for  that  period,  and  that  application  was  as  I have 
found  accepted  by  the  defendants.  Had  the  company  sent  to 
the  plaintiffs  a policy  made  out  according  to  the  terms  of  the 
interim  receipt,  it  would  undoubtedly  have  come  within  the 
provisions  of  the  second  condition,  which  if  it  means  anything 
must,  I think,  be  taken  to  mean  that  the  policy  sent  is  to  be 
read  so  as  to  conform  with  the  application  or  that  if  it  does 
not  conform  with  it  that  the  assured  is  entitled  to  have  it 
reformed  so  as  to  do  so. 

If  this  be  the  correct  view,  then  is  the  interim  receipt  a 
“ policy  ” of  insurance  within  the  meaning  of  the  condition  ? 
This  is  answered  in  the  affirmative  by  sec.  2,  paragraph  54  of 
the  Act,  which  is  as  follows : — 

“54.  ‘ Policy  ’ shall  include  any  contract  of  insurance  within 
the  meaning  of  this  Act ; ” and  “ insurance  ” is  declared  by 
paragraph  41  of  the  same  section  to  include  such  an  insurance 
as  is  in  question  here. 

Second.  The  defendants  as  I have  found  accepted  and  even 
if  they  did  not  accept  are,  I think,  estopped  by  their  conduct 
and  dealings  with  the  plaintiffs  from  denying  that  they 
accepted  their  application  for  insurance  according  to  its  terms, 
and  if  that  be  so,  their  acceptance  of  the  proposal  created  a 
binding  contract  for  an  insurance  for  one  year,  which  was 
subsisting  at  the  time  of  the  loss,  not  having  been  put  an  end 
to  in  the  only  manner  in  which  it  could  be  put  an  end  to 
without  the  consent  of  the  plaintiffs. 

The  conduct  and  dealings  between  the  parties  on  which  I 
rely  as  justifying  this  conclusion  I have  already  mentioned  in 
the  statement  of  facts  which  I have  given. 

It  was  further  urged  on  behalf  of  the  defendants  that  the 
omission  to  disclose  the  encumbrances  which  existed  on  the 
property  insured  entitled  the  defendants  to  avoid  their  con- 
tract, but  this  objection  is  not  open  to  the  defendants,  for  such 
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an  omission  is  not  covered  by  the  statutory  conditions  and  the 
defendants  are  not  entitled  to  rely  on  any  variation  of  these 
conditions  because  the  variations  on  which  they  rely  are  not 
evidenced  in  the  manner  required  by  the  Act,  but  if  it  were 
otherwise,  I should  on  the  facts  of  this  case  find  that  the 
existence  of  the  encumbrances  was  not  a material  fact  within 
the  meaning  of  the  variation  to  the  first  condition  relied  on  by 
the  defendants,  or  of  the  Act. 

Upon  the  whole,  I am  of  opinion  that  the  plaintiffs  are 
entitled  to  recover,  and  there  will  be  judgment  for  them  for 
the  full  amount  of  the  claim  with  interest  from  the  date  when 
it  should  have  been  paid,  and  costs. 
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[IN  CHAMBERS.] 

Hockley  v.  Grand  Trunk  Railway  Company. 

Davis  v.  Grand  Trunk  Railway  Company. 

Staying  Proceedings — Postponing  Trial — New  Trial — Appeal  to  Supreme  Court. 

A motion  by  the  defendants  to  postpone  until  after  the  determination  of  an 
appeal  by  them  to  the  Supreme  Court,  a new  trial  directed  by  a Divisional 
Court  and  by  the  Court  of  Appeal  after  a nonsuit  at  the  first  trial,  was 
refused,  the  plaintifif  in  one  of  the  actions,  which  had  been  consolidated, 
being  a young  widow  suing  under  the  Fatal  Accidents  Act  on  behalf  of  her- 
self and  her  infant  child,  and  the  case  having  been  withdrawn  from  the  jury 
without  an  assessment  of  damages. 

A MOTION  by  the  defendants  to  postpone  the  trial  of  these 
consolidated  actions  until  after  the  determination  of  their 
pending  appeal  to  the  Supreme  Court  of  Canada,  was  argued 
before  the  Master  in  Chambers  on  the  10th  of  March,  1904. 

H.  E.  Rose,  for  the  defendants.  . 

J.  W.  McCullough,  for  the  plaintiffs. 

March  11.  The  Master  in  Chambers:  — These  actions 
were  tried  on  the  24th  of  March  last,  when  the  plaintiffs  were 
nonsuited.  The  nonsuits  were  set  aside  by  a Divisional  Court 
on  the  6th  of  October,  1903.  From  that  judgment  the  defen- 
dants appealed,  and  on  the  23rd  of  February,  1904,  their  appeal 
was  dismissed.  The  defendants  desire  to  carry  the  case  to 
the  Supreme  Court.  The  plaintiffs  have  given  notice  of  trial 
for  the  'jury  sittings  commencing  on  the  14th  instant.  The 
defendants  thereupon  moved  to  have  the  trial  postponed  until 
the  case  has  been  heard  by  the  Supreme  Court.  The  argument 
took  place  as  if  the  appeal  were  properly  before  that  Court. 

The  main  action  is  that  of  Mrs.  Hockley,  whose  husband 
was  killed  on  the  13th  of  November,  1902,  on  which  day  her 
child  was  born.  The  widow  was  only  twenty-three  or  twenty- 
four  years  old.  Substantial  damages  may  therefore  be  expected 
if  the  plaintiffs  recover  a judgment. 

It  was  argued  for  the  defendants  that  the  motion  should  be 
allowed  in  view  of  what  was  said  in  the  recent  case  of  Webh  v* 
Canadian  General  Electric  Co.  (1903),  2 O.W.R.  865,  1113. 
The  plaintiffs  relied  on  Arnold  v.  Toronto  R.W.  Co.^(1895),  16 
P.R.  394,  and  cases  there  cited  and  followed. 
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Had  there  been  an  assessment  of  damages  in  the  cases 
under  consideration,  the  motion  would  have  had  a better 
chance  of  success.  But  here  we  have  a young  widow  and  an 
infant  child ; if  either  should  die  before  the  new  trial  the  cause 
of  action  of  the  deceased  will  be  gone : Tremayne  v.  Grand 
Trunk  R.W.  Co.  (1890),  19  O.R.  164;  McHugh  v.  Grand 
Trunk  R.W.  Co.  (1901),  2 O.L.R.  600. 

While  the  death  of  the  child  might  not  be  a serious  pecuni- 
.ary  loss  to  the  mother,  her  death  before  trial  would  be  a most 
serious  reduction  of  the  compensation  to  the  infant.  This  fact 
is  entitled  to  great  weight,  and  lends  additional  force  to  the 
cogent  reasoning  of  the  Chief  Justice  in  the  Arnold  case. 
Here,  too,  the  right  of  the  plaintiffs  to  have  their  case  sub- 
mitted to  a jury  has  been  affirmed  not  only  by  the  Divisional 
Court  but  also  by  the  Court  of  Appeal.  In  the  Arnold  case 
the  judgment  meets  every  argument  that  can  be  put  forward 
for  a stay  of  proceedings.  No  other  cases  were  cited  to  me 
than  are  to  be  found  there.  If  the  trial  was  postponed  it  could 
not  possibly  take  place  earlier  than  the  sittings  of  next 
January,  by  which  time  more  than  two  years  will  have  passed 
since  the  death  of  the  plaintiff’s  husband  left  her  sorrowing 
and  destitute  under  peculiarly  distressing  circumstances ; when, 
too,  the  evidence  may  be  difficult,  or  even  impossible,  to  pro- 
duce. There  is  also  this  additional  fact  that  Mr.  Justice 
Nesbitt  was  counsel  in  the  case,  and  cannot  therefore  hear  the 
appeal.  This  will  render  it  impossible  to  have  the  case  heard 
if  any  one  of  the  other  five  Judges  should  be  absent  from  ill- 
ness or  any  other  cause,  a possibility  which  has  always  to  be 
borne  in  mind. 

Taking  all  these  things  into  consideration,  I do  not  think 
that  the  plaintiffs  should  be  asked  to  submit  to  a delay  in  the 
exercise  of  what  two  appellate  courts  have  unanimously 
declared  to  be  their  rights.  Why  should  the  Court  now  subject 
them  to  indefinite  delay  and  the  risks  consequent  thereupon,  as 
pointed  out  in  the  Arnold  case  ? 

The* motion  is  dismissed;  costs  in  the  cause. 

Reference  may  perhaps  be  useful  to  Centaur  Cycle  Co.  v. 
Hill  (1904),  3 O.W.R.  255. 
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[IN  CHAMBERS.] 
Andrews  v.  Forsythe. 

March  9. 

Parties — Joinder  of  Defendants — Independent  Claims. 

In  considering  the  propriety  of  the  joinder  of  defendants  the  nature  of  the 
action  and  of  the  relief  asked  must  be  considered.  If  that  relief  is  of  an 
equitable  nature,  all  parties  must  be  before  the  Court  whose  presence  is 
necessary  to  give  to  the  plaintiff,  if  successful,  the  full  measure  of  his  rights — 
assuming  that  the  action  is  not  multifarious.  On  the  other  hand,  the  plain- 
tiff cannot  join  two  independent  claims  merely  because  they  happen  to  relate 
to  the  same  subject  matter,  there  being  no  connection  otherwise  between  the 
parties. 

In  an  action  claiming  as  against  one  defendant  rectification  of  a deed  and  as 
against  the  other  defendant  cancellation  as  a cloud  on  the  plaintifiPs  title  of 
a deed  from  a third  person  to  that  defendant  of  part  of  the  land  which,  as 
the  plaintiff  alleged,  should  have  been  included  in  the  deed  of  which  rectifi- 
cation was  sought,  an  order  was  made  as  in  Chandler  ds  Massey  v.  Grand 
Trunk  R.W.  Co.  (1903),  5 O.L.R.  589,  requiring  the  plaintiflF  to  elect  as 
against  which  defendant  he  would  proceed. 

A MOTION  by  the  defendant  Andrews  to  compel  the  plaintiff 
to  elect,  as  in  Chandler  and  Massey  v.  Grand  Trunk  R.  W.  Co 
(1903),  5 O.L.R.  589,  asjainst  which  defendant  he  would  proceed,, 
was  argued  before  the  Master  in  Chambers  on  the  7th  of 
March,  1904. 

C.  A.  Moss,  for  the  defendant  Andrews. 

J.  Grayson  Smith,  for  the  defendant  Forsythe. 

W.  M.  Douglas,  K.C.,  for  the  plaintiff. 

March  9.  The  Master  in  Chambers  : — The  statement  of 
claim  alleges  a purchase  from  Forsythe  in  March,  1890,  by  the 
* plaintiff  of  the  north  half  of  lot  sixteen  in  the  fifth  concession, 
of  the  township  of  Pakenham  ; that  by  mistake  the  land  con- 
veyed was  described  as  being  the  rear  part  of  the  south-west 
half  of  the  lot;  that  two  years  ago  the  defendant  Andrews- 
obtained  from  one  Whyte  a deed  of  the  north  half  of  the  east 
half  of  the  said  lot,  being  fifty  acres  of  the  land  bought  by  the 
plaintiff  from  Forsythe,  of  which  fifty  acres  the  defendant  is  in 
possession ; that  the  said  defendant  has  taken  off  valuable 
timber  • and,  finally,  that  the  conveyance  from  Whyte  to  the 
defendant  Andrews  is  a cloud  on  the  plaintiff’s  title,  which  the 
defendant  should  be  ordered  to  remove. 
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The  claim  is  (1)  for  rectification  of  the  plaintiff’s  deed  from 
Forsythe ; (2)  a declaration  that  the  deed  from  Whyte  to  the 
defendant  should  be  cancelled ; and  (3)  for  possession  of  the 
fifty  acres  ; and  damages,  etc. 

The  case  seems  to  be  ruled  by  Chandler  and  Massey  v. 
Grand  Trunk  R.W.  Go.,  5 O.L.R.  589,  and  an  order  should  be 
made  as  in  that  case. 

A similar  question  was  considered  by  Boyd,  C.,  and  Fergu- 
son, J.,  in  Quigley  v.  Waterloo  Mg^nufacturing  Co.  (1901),  1 
O.L.R.  606  ; and  Evans  v.  Jaffray  (1901),  1 O.L.R.  614,  both 
cases  being  heard  in  the  same  week,  and  judgment  given  con- 
temporaneously. In  the  first  of  these  cases  the  defendants 
were  held  to  have  been  improperly  joined.  In  the  second  the 
joinder  was  upheld ; and  the  learned  Chancellor,  in  giving 
judgment,  said : “ Despite  the  form  of  pleading,  there  is  such 
unity  in  the  matters  complained  of  as  between  all  parties  as 
justifies  the  retention  of  the  defendants  who  appeal;”  citing 
Kent  Goal  Exploration  Co.  v.  Martin  (1900),  16  Times  L.R. 
486.  It  is  submitted  that  this  judgment  of  the  Chancellor 
gives  the  true  principle,  viz.,  that  in  each  case  the  nature  of 
the  action  and  the  relief  asked  must  be  considered.  If  that 
relief  is  of  an  equitable  nature,  all  parties  must  be  before  the 
Court  whose  presence  is  necessary  to  give  the  plaintiff,  if  suc- 
cessful, the  full  measure  of  his  rights,  assuming  that  the  suit 
is  not  multifarious.  On  the  other  hand,  he  cannot,  as  in  the 
present  case,  join  two  independent  actions  merely  because  they 
happen  to  relate  to  the  same  subject-matter,  there  being  no 
connection  otherwise  between  the  parties.  See  also  the  judg- 
ment of  Osier,  J.A.,  in  Hinds  v.  Town  of  Barrie  (1903),  6 
O.L.R.  656.  Here,  for  example,  the  defendant  Andrews  does 
not  claim  through  the  defendant  Forsythe,  so  Andrews  is  not 
a necessary  party  to  the  relief  sought  against  Forsythe.  It 
will  be  time  enough  for  the  plaintiff  to  attack  Andrews  when 
he  has  succeeded  in  getting  his  deed  from  Forsythe  rectified. 
At  present  the  plaintiff  does  not  show  how  he  has  any  claim  to 
the  fifty  acres.  But  if  he  asserts  a claim  against  Andrews  as 
a trespasser  in  possession,  he  must  shew  title  : see  Odgers  on 
Pleading,  5th  ed.,  p.  1221. 
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[IN  THE  COURT  OF  APPEAL.] 
Rex  V.  Shand. 

March  4. 

Criminal  Law — Obstructing  Officer — Seizure — Chattel — Sale  of  Goods — Condi- 
tional Sale — Criminal  Code,  sec.  Hj-Ii: 

The  retaking  of  possession  of  a chattel  by  the  vendors  thereof  under  the  pro- 
visions of  a conditional  sale  agreement,  is  not  a seizure  within  the  meaning 
of  the  Criminal  Code,  sec.  144,  sub-sec.  2 (b),  so  as  to  subject  the  purchaser 
of  the  chattel,  who  resists  the  right  to  retake  it,  to  the  penalty  prescribed  in 
that  sub-section. 

Conviction  quashed. 

The  following  case  was  reserved  by  the  chairman  of  the 
General  Sessions  of  the  Peace  for  the  county  of  Grey,  on  the 
26th  of  January,  1904. 

On  the  9th  of  December,  1903,  Warden  Shand  was  brought 
up  for  trial  before  the  General  Sessions  of  the  Peace  of  the 
county  of  Grey  upon  the  following  indictment : “ In  the 
General  Sessions  of  the  Peace  for  the  county  of  Grey,  Province 
of  Ontario,  to  wit : The  jurors  for  Our  Lord  the  King  present : 

That  at  the  township  of  Proton  in  the  county  of  Grey,  on  or 
about  the  nineteenth  day  of  September  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  three,  Warden  Shand  did  resist 
or  wilfully  obstruct  George  Sharpe  in  the  lawful  execution  of 
a warrant  issued  by  the  Sawyer-Massey  Company  of  the  city 
of  Hamilton  to  seize  a certain  chattel,  to  wit,  a separator  and 
horse-power,  and  other  chattels,  the  property  of  the  said  Sawyer- 
Massey  Company,  then  in  the  possession  of  the  said  Warden 
Shand.” 

The  prisoner’s  counsel  objected  to  the  indictment  and  moved 
to  quash  the  same  on  the  ground  that  it  did  not  allege  that  the 
seizure  made  by  the  said  George  Sharpe  was  a lawful  seizure, 
when  I allowed  the  same  to  be  amended  so  as  to  read  as  follows: 

“ The  jurors  for  Our  Lord  the  King  present : That  at  the 
township  of  Proton  in  the  county  of  Grey  on  or  about  the  nine- 
teenth day  of  September  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  three.  Warden  Shand  did  resist  or  wilfully 
obstruct  George  Sharpe  in  the  lawful  execution  of  a warrant 
issued  by  the  Sawyer-Massey  Company  of  the  City  of  Hamilton 
to  make  a lawful  seizure  of  chattels,  to  wit,  a separator  and 
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horse  power  and  other  chattels,  the  property  of  the  said  Sawyer- 
Massey  Company,  then  in  possession  of  the  said  Warden  Shand.” 

On  the  9th  and  10th  days  of  December,  A.D.  1903,  the  said 
Warden  Shand  was  tried  at  the  sittings  of  the  said  Court 
holden  at  the  town  of  Owen  Sound  in  the  county  of  Grey  and 
was  convicted  of  the  offence  charged,  and  judgment  on  the  said 
conviction  was  postponed  until  the  questions  hereinafter  stated 
should  be  decided. 

The  said  Warden  Shand  has  been  discharged  on  recognizance 
of  bail  to  appear  and  receive  sentence  at  the  next  sittings  of 
the  General  Sessions  of  the  Peace  in  and  for  the  county  of 
Grey. 

The  questions  reserved  for  the  consideration  of  the  Court 
are  : 

1.  Did  the  indictment  as  originally  framed  sufficiently  state 
an  offence  against  sec.  144,  sub-sec.  2 (b),  of  the  Criminal  Code? 

2.  If  the  indictment  as  originally  framed  was  defective,  had 
the  Court  power  to  authorize  the  same  to  be  amended,  as  it 
was  amended  ? 

3.  Was  there  any  evidence  to  convict  the  prisoner  of  an 
offence  against  sec.  144,  sub-sec.  2 (b),  of  the  Criminal  Code  ? 

4.  Was  the  seizure  made  by  the  said  George  Sharpe  a lawful 
seizure  within  the  meaning  of  sec.  144,  sub-sec.  2 (b),  of  the 
Criminal  Cqde  ? 

If  the  Court  should  be  of  the  opinion  that  questions  1 and 
2 should  both  be  answered  in  the  negative,  or  that  any  of  the 
other  questions  should  be  so  answered,  then  the  conviction 
should  be  set  aside  and  the  accused  acquitted. 

The  evidence  and  exhibits  were  transmitted  with  the  case. 
The  facts  disclosed  by  the  evidence,  so  far  as  material  to  be 
stated,  were  that  the  Sawyer-Massey  Company,  mentioned  in 
the  indictment,  sold  the  chattels  mentioned  therein  to  the  pri- 
soner upon  the  terms  of  a written  agreement  produced  and 
proved  at  the  trial. 

The  prisoner  received  possession,  but  the  property  in  the 
chattels  was  to  remain  in  the  vendors  until  payment  of  the 
price. 

Another  term  of  the  agreement  was  that  in  the  event 
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(among  other  contingencies)  of  non-payment  the  vendors 
should  “ have  the  right  to  resume  possession  of  the  said 
machines  and  at  their  option  either  retain  the  same  for  their 
own  absolute  use  and  benefit  or  to  sell  them  by  public  auction 
or  private  sale.”  Default  having  been  made  in  payment,  the 
vendors,  assuming  to  act  under  the  agreement,  gave  to  one 
Bailey  a written  instrument  under  the  seal  of  the  company 
authorizing  him  to  take  possession  of  and  to  sell  the  chattels. 
Possession  was  demanded,  but  the  prisoner  refused  to  give  them 
up.  Bailey  then  struck  his  name  out  of  the  instrument  and 
inserted  in  lieu  thereof  that  of  one  George  Sharpe,  who  went 
to  the  prisoner’s  farm,  accompanied  by  Bailey  and  two  con- 
stables armed  with  pistols,  and  finally,  after  some  obstruction 
and  resistance,  and  a display  of  weapons  on  both  sides,  the 
chattels,  which  were  then  in  actual  use  by  the  prisoner  in 
threshing  his  grain,  were  forcibly  taken  out  of  his  possession 
and  carried  away. 

The  prisoner  was  arrested  at  the  same  time,  handcufted,  and 
carried  off  to  gaol. 

He  was  indicted  under  the  supposed  authority  of  sec.  144, 
sub-sec.  2 (b),  of  the  Criminal  Code,  1902.  This  section  enacts  : 
Every  one  is  guilty  of  an  indictable  offence  and  liable  to  ten 
years’  imprisonment  who  resists  or  wilfully  obstructs  any  public 
officer  in  the  execution  of  his  duty  or  any  person  acting  in  aid 
of  such  officer. 

2.  Every  one  is  guilty  of  an  offence  and  liable  on  indictment 
to  two  years’  imprisonment,  and  on  summary  conviction  before 
two  justices  of  the  peace  to  six  months’  imprisonment  with 
hard  labour,  or  to  a fine  of  one  hundred  dollars,  who  resists  or 
wilfully  obstructs  (a)  any  peace  officer  in  the  execution  of  his 
duty  or  any  person  acting  in  aid  of  such  officer ; (b)  any  person 
in  the  lawful  execution  of  any  process  against  any  lands  or 
goods  or  in  making  any  lawful  distress  or  seizure.” 

The  question  of  the  validity  of  the  conviction  was  argued 
before  Moss,  C.J.O.,  Osler,  Maclennan,  Garrow,  and  Mac- 
LAREN,  JJ.A.,  on  the  23rd  of  February,  1904.  ) 

W.  H.  Wright,  for  the  prisoner.  The  indictment  as  origi- 
nally framed  was  undoubtedly  defective,  and  the  defect  was 
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one  of  substance  and  not  of  form,  there  being  no  offence  what- 
ever charged  in  it.  The  Judge  had  therefore  no  power  to 
allow  it  to  be  amended  at  the  trial,  the  evidence  not  being 
specially  directed  to  the  offence  attempted  to  be  charged  in  the 
indictment  as  amended : Regina  v,  Cameron  (1898),  2 Can. 
Grim.  Cas.  173;  Regina,  v.  Weir,  No.  5 (1900),  3 Can.  Crim. 
Cas.  499.  The  amended  indictment  is  intended  to  charge  an 
offence  against  clause  (b)  of  sub-sec.  2 of  sec.  144  of  the  Criminal 
Code,  but  the  evidence  fails  to  bring  the  case  within  that  clause. 
Evidently  that  clause  is  intended  to  apply  to  cases  of  inter- 
ference with  the  execution  of  some  legal  process,  or  with  legal 
steps  taken  to  place  property  in  the  custody  of  the  law.  The 
section  is  one  of  a group  of  sections  relating  to  ‘‘  offences 
against  the  administration  of  law  and  justice.”  The  first  sub- 
section is  expressly  limited  to  resistance  to  a public  officer. 
Clause  (a)  of  the  second  sub-section  in  like  manner  deals  with 
interference  with  a peace  officer — evidently  when  acting  in  a 
public  capacity — and  so,  also,  clause  (b)  ought  to  be  restricted 
to  a case  of  resistance  to  the  enforcement  of  formal  process  or 
a formal  distress.  The  word  ‘‘seizure”  is  not  an  apt  word  to 
describe  what  was  done  in  this  case.  The  conditional  owners 
were  retaking  possession  of  goods,  the  title  of  which  was  still 
vested  in  them,  and  this  proceeding  is  more  aptly  described  as  a 
“recaption”  rather  than  a “ seizure,”  the  latter  term  being  pro- 
perly applicable  to  the  enforcement  of  a legal  process  by  a 
public  official.  The  retaking  of  goods  by  the  conditional  owner 
does  not  place  them  in  the  custody  of  the  law;  by  that  step  he 
merely  adds  possession  to  his  ownership.  The  distinction 
between  the  meaning  of  the  two  words  is  pointed  out  in  the 
law  dictionaries.  See  Sweet,  pp.  672,  749;  Kinney,  p.  614; 
Brown,  2nd  ed.,  p.  444;  Black,  pp.  1000,  1075  ; 2 Abbott,  pp. 
384,  458 ; Wharton,  10th  ed.,  p.  640  ; 2 Bouvier  (Rawle’s 
revision),  pp.  830,  976;  Mozley  & Whiteley,  p.  350;  see  also 
Am.  & Eng.  Encyc.,  2nd  ed.,  vol.  23,  p.  973  ; vol.  25,  p.  253. 
Even  if  there  was  a seizure  within  the  meaning  of  the  clause 
it  was  not  a lawful  seizure,*  for  there  was  the  illegal  use  of 
force,  and  a person  is  not  justified  in  taking  forcible  possession 

*See  Rex  v.  Harron  (1903),  6 O.L.R.  668. — Rep. 
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even  of  his  own  goods ; 2 Blackstone’s  Commentaries,  p.  4 ; 
Traders  Bank  v.  G.  & J.  Brown  Manufacturing  Co.  (1889),  18 
O.R.  430.  The  result  is  much  the  same  as  in  the  case  of  a 
forcible  entry  by  a bailiff,  namely,  that  the  whole  proceeding  is 
illegal  ah  initio  \ Woodfall’s  Landlord  and  Tenant,  17th  ed.,  p. 
526.  The  seizure  was  also  illegal  because  the  warrant  under 
which  it  was  made  was  defective.  The  person  appointed  by 
the  owners  of  the  goods  to  make  the  seizure  had  no  right  to 
delegate  his  authority,  nor  is  there  any  evidence  to  warrant  the 
conclusion  that  the  seizure  was  resisted.  There  was  a refusal  to 
give  up  a nut,  but  that  refusal  did  not  constitute  resistance  or 
obstruction  within  the  meaning  of  the  section.  Clearly  the  re- 
taking in  this  case  should  have  been  by  means  of  replevin  pro- 
ceedings. It  could  never  have  been  intended  that  in  the  case  of 
a bond  fide  dispute  as  to  the  rights  arising  under  a civil  con- 
tract of  this  kind  one  party  to  that  contract  would  make 
himself  liable  to  a penalty  of  two  years’  imprisonment  if  he 
did  not  acquiesce  in  a summary  and  forcible  settlement  of  the 
dispute  by  the  other. 

John  R.  Cartwright,  K.C.,  for  the  Crown.  There  is  no  force 
in  the  objection  as  to  the  amendment  of  the  indictment. 
An  indictment  need  not  be  in  the  exact  words  of  the 
section  defining  the  offence.  It  is  sufficient  if  it  indi- 
cates to  the  prisoner  the  nature  of  the  offence  with 
which  he  is  charged,  and  there  is  no  possible  ground  for 
contending  that  in  the  present  instance  the  accused  did  not 
know  from  the  first  indictment  what  charge  he  had  to  meet,  so 
that  the  amendment  was  justified  by  sec.  723.  See  Regina  v. 
Weir,  No.  3 (1899),  3 Can.  Crim.  Cas.  262.  Then  on  the 
merits  the  conviction  is  sustainable.  Clause  (b)  of  sec.  144  is 
evidently  intended  to  deal  with  something  different  from  the 
enforcement  of  legal  process.  The  importance  of  the  different 
modes  of  procedure,  interference  with  which  is  guarded  against, 
is  treated  in  the  section  in  a descending  scale.  In  the  first  part 
of  the  section  ten  years’  imprisonment  is  the  penalty  for 
resistance  to  a public  officer  in  the  execution  of  his  duty. 
Clause  (a)  of  sub-sec.  2 relates  to  the  obstruction  of  a peace 
officer  in  the  execution  of  his  duty, — evidently  something  of  a 
much  more  informal  nature ; and  clause  (b)  comes  down  to  the 
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less  important  civil  process  of  the  enforcement  of  an  execution 
or  the  making  of  a distress  or  a seizure.  The  wording  of  clause 
(b)  itself  shows  that  a distinction  is  intended  to  be  drawn 
between  the  “ execution”  of  process,  a formal  legal  proceeding, 
and  the  “ making  ” of  a seizure,  the  exercise  of  a private  right. 
“ Recaption  ” is  not  a term  in  ordinary  use  in  our  legal  pro- 
cedure while  the  word  ‘‘  seizure  ” is  of  every  day  use  and  must 
have  been  used,  it  is  submitted,  in  this  section  in  its  ordinary 
meaning  of  a taking.  There  was  no  doubt  here  a resistance  to 
or  obstruction  of  the  person  making  the  seizure.  It  is  shewn 
that  the  nut  which  the  accused  refrtsed  to  give  up  was  an 
essential  part  of  the  machine  in  question  without  which  it 
could  not  be  moved,  so  that  by  refusing  to  give  up  the  nut  he 
in  effect  made  it  impossible  to  seize  the  machine  at  all. 

Wright  was  not  called  on  to  reply. 

February  24.  Moss,  C.J.O.,  stated  that  the  Court  were 
• unanimously  of  the  opinion  that  the  conviction  must  be  quashed, 
and  that  owing  to  the  importance  of  the  question  the  reasons 
of  the  Court  would  be  given  in  writing  at  a later  date. 

March  4.  The  reasons  for  judgment  were  now  given  as 
follows  by  OsLEK,  J.A.  ; — It  is  unnecessary  to  consider  the 
second  question  submitted,  viz.,  whether  the  indictment  was 
properly  amended,  though  we  express  no  approval  of  the  course 
adopted,  as  we  are  all  of  opinion  that  neither  as  originally 
^ framed  nor  as  amended  does  it  disclose  any  offence  within  sec. 
144  (2)  (b). 

The  case  turns  upon  the  proper  meaning  of  the  words  in 
the  last  clause  of  the  section,  lawful  distress  or  seizure.”  It  is 
needless  to  say  that  the  written  authority  to  the  agent  of  the 
owner  of  the  goods  to  resume  possession  of  them  is  not  process 
against  goods.  Nor  is  it  a distress  warrant  issued  by  any  com- 
mon law  or  statutory  authority. 

• The  section  is  the  last  of  a group  of  clauses  under  the  title, 
“ Offences  against  the  administration  of  law  and  justice.” 

This  title  or  heading  would  not  control  the  meaning  of 
plain  language  in  any  of  the  sections  which  immediately  follow 
it,  but  it  may  properly  be  looked  at  in  order  to  determine  the 
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sense  of  any  doubtful  expression  in  a clause  ranged  under  the 
title:  Hammersmith  and  City  R.W.  Co.  v.  Brand  (1869),  L.R. 
4 H.L.  171,  at  pp.  203,  277  ; The  Queen  v.  Local  Government 
Board  (1882),  10  Q.B.D.  309,  at  p.  321 ; Union  S.  S.  Co.  v. 
Melbourne  Harbour  Trust  Commissioners  (1884),  9 App.  Cas. 
365,  at  p.  369. 

All  the  antecedent  provisions  of  the  section  deal  with  cases 
of  interference  with  or  obstruction  of  legal  authority,  whether 
exercised  by  public  officers,  peace  officers  under  process  against 
lands  or  goods,  or  by  those  engaged  in  executing  a lawful  dis- 
tress, such  as  distress  for  rent.  A “ lawful  seizure  ” in  connec- 
tion with  such  provisions  must  be  something  ejusdem  generis,  a 
seizure  made  in  due  course  of  or  by  the  authority  of  law.  The 
word  itself  denotes  a taking  of  that  character  and  is  not  apt  to 
describe  the  recaption  or  resumption  of  possession  of  goods  by 
the  mere  act  of  the  owner:  Sweet’s  Law  Dictionary,  pp.  672, 
749  ; Bouvier’s  Law  Dictionary,  vol.  2,  pp.  831,  976. 

The  limits  of  the  right  of  the  owner  to  resume  or  retake 
possession  of  his  goods  without  process  of  law  are  well  defined. 
“ When  anyone  hath  deprived  another  of  his  goods  or  chattels 
personal  . . . the  owner  of  the  goods  , . . may  law- 

fully claim  and  retake  them  wherever  he  happens  to  find  them, 
so  it  be  not  in  a riotous  manner  or  attended  with  a breach  of 
the  peace.  If  he  can  so  contrive  it  as  to  gain  possession  of  his 
property  again  without  force  or  terror  the  law  favours  and  will 
justify  his  proceeding.  But  as  the  public  peace  is  a superior 
consideration  to  any  one  man’s  private  property,  and  as,  if 
individuals  were  allowed  to  use  private  force  as  a remedy  for 
private  injuries  all  social  justice  must  cease,  the  strong  would 
give  law  to  the  weak  and  every  man  would  revert  to  a state  of 
nature,  it  is  provided  that  the  natural  right  of  recaption  shall 
never  be  exerted  where  such  exertion  must  occasion  strife  and 
bodily  contention  or  endanger  the  peace  of  society  ” : 3 Black- 
stone’s  Commentaries,  pp.  4,  5 ; Patrick  v.  Colerick  (1838),  3 
M.  & W.  483;  Davis  v.  Whitridge  (1847),  2 Strobhart  (S.C. 
Law)  232. 

The  law  is  the  same  where  goods  are  improperly 
detained  by  one  in  defiance  of  his  agreement  to  yield  them  up 
to  the  owner  with  or  without  demand.  If  the  owner  can 
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acquire  possession  peaceably  he  may  do  so.  If  he  attempts 
to  take  it  forcibly  and  in  a riotous  manner  as  was  done 
in  the  case  before  us,  he  becomes  himself  a breaker  of 
the  law,  as  much  so  as  one  who  attempts  to  take  pos- 
session of  real  property  by  a forcible  entry,  contrary  to  5 
Rich.  II.,  stat.  1,  ch.  8,  even  when  it  has  been  agreed  that  he 
was  to  re-enter;  Edwick  v.  Hawkes  (1881),  18  Ch.  D.  199  ; 
and  see  Beddall  v.  Maitland  (1881),  17  Ch.  D.  174.  If 
resistance  is  offered  or  possession  refused  he  should  have 
recourse  to  his  action,  and  the  code,  sec.  144,  would  then 
have  its  full  force  in  making  unlawful  any  resistance 
to  seizure  made  in  due  course  of  law.  That  is  what  is 
meant  by  a lawful  seizure.  It  was  never  intended  to  enlarge 
the  civil  rights  or  powers  of  individuals,  or  to  convert 
a breach  of  contract  or  resistance  to  private  force  into  a 
criminal  offence. 

It  is  fortunate  that  this  high-handed  attempt  by  the  owners 
of  the  goods  to  enforce  their  supposed  rights  was  not  attended 
with  bloodshed,  as  at  one  time  seemed  only  too  probable. 
And  we  hope  that  this  expression  of  opinion  as  to  the 
scope  of  the  Act  may  suffice  to  remove  the  impression 
which  seems  to  have  got  abroad  that  its  provisions  may  be 
invoked  by  persons  in  the  situation  of  the  prosecutors. 

The  first,  third  and  fourth  questions  are,  therefore,  answered 
in  the  negative,  that  is  to  say,  in  favour  of  the  prisoner,  and 
the  result  is  that  the  conviction  must  be  quashed . 
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[DIVISIONAL  COURT.] 

Ontario  Power  Company  v.  Whattler. 


Partition — Sale — Special  Value — Con.  Buies,  Form  No  158. 

The  form  of  judgment  for  partition  or  sale  (Con.  Rules,  No.  158)  must  be  read 
in  the  light  of  the  legislation  by  which  the  Court  has  been  given  the  right 
to  order  a sale  instead  of  a partition,  and  its  meaning  is  that  a partition  is  to 
be  made  unless  it  is  shewn  by  those  who  ask  for  a sale  that  a partition  can- 
not be  made  without  prejudice  to  the  interests  of  the  owners  of  the  estate 
as  a whole. 

A report  directing  partition  was  therefore  upheld  where  there  was  no  physical 
difficulty  in  dividing  the  land  and  the  plaintiffs  had  been  allotted  that  por- 
tion of  it  adjoining  other  lands  owned  by  them,  the  argument  in  favour  of 
a sale  being  that  the  portion  allotted  to  the  plaintiffs  was  of  special  value  to 
them  so  that  in  the  event  of  a sale  it  would  have  been  necessary  for  them  to 
purchase  the  whole  of  the  land  at  whatever  price  it  might  have  been  bid  up 
to,  and  thus  have  benefited  the  co-owners. 

Judgment  of  Palconbridge,  C.J.K.B.,  affirmed^ 


This  was  an  appeal  by  the  defendants  Whattler  and  Hewson 
from  an  order  of  Falconbridge,  C.J.K.B.,  affirming  the  report 
of  the  local  Master  at  Welland  in  a partition  action,  and  was 
argued  before  a Divisional  Court  [Meredith,  C.J.C.P.,  Mac- 
Mahon,  and  Teetzel,  JJ.],  on  the  9th  of  February,  1904. 

C.  A.  Hasten,  for  the  appellants. 

W.  Gassets,  K.C.,  and  F.  W.  Hill,  for  the  respondents. 

March  14.  The  judgment  of  the  Court,  in  which  the  facts 
and  arguments  are  stated,  was  delivered  by  Meredith,  C.J.  : — 
The  order  under  which  the  reference  was  had  is  dated  the  24th 
of  April,  1902,  and  is  in  the  usual  form  under  Con.  Rule  956, 
Form  No.  158. 

The  land  contains  eight  acres,  with  a frontage  of  three 
chains,  ninety  and  one-quarter  links,  and  a depth  of  twenty 
chains,  fifty  links ; and  the  part  allotted  to  the  respondents  is 
the  easterly,  and  rear  end  of  it. 

The  contention  of  the  appellants  is  that  the  Master  ought 
to  have  directed  a sale  instead  of  a partition ; that  a sale  would 
be  much  more  beneficial  to  them  than  a partition,  because  in 
the  event  of  a sale  taking  place  the  respondents,  who  require 
for  the  purposes  of  their  works  the  part  which  has  been  allotted 
to  them,  would  be  compelled  to  become  competitors  at  the  sale 
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in  order  to  secure  what  they  require,  and  that  the  price  would 
he  thereby  greatly  enhanced  ; in  other  words,  that  the  respon- 
dents’ necessities  are  their  opportunity,  and  that  free  range 
should  be  given  to  them  to  exploit  the  possibilities  with  which 
that  situation  is,  as  they  think,  big. 

The  Master  was  of  opinion  that  there  were  no  difficulties  in 
the  way  of  making  a partition,  and  that  under  all  the  circum- 
stances a sale  ought  not  to  be  directed,  but  partition  to  be 
made,  and  that  he  proceeded  to  make  accordingly,  with  tho 
result  shewn  in  his  report ; and  that  in  so  doing  he  properly 
exercised  the  discretion  which  was  conferred  upon  him  by  the 
order  of  reference  was  the  opinion  of  the  learned  Chief  Justice 
of  the  King’s  Bench. 

It  would  perhaps  be  sufficient  for  the  disposal  of  this  appeal 
to  say  that  we  cannot  interfere  with  the  discretion  thus 
exercised  by  the  Master  and  by  the  learned  Chief  Justice. 
With  the  exercise  of  a similar  discretion  under  the  English 
Partition  Act  of  1868,  Re  Dyer,  Dyer  v.  Paynter  (1886),  53 
L.T.N.S.  744,  shews  that  the  Court  of  Appeal  will  not  as  a rule 
interfere. 

The  law  of  this  Province,  as  I understand  it,  is  practically 
the  same  as  by  sec.  3 of  the  Partition  Act  of  1868  the  English 
law  was  made,  and,  referring  to  the  power  of  the  Court  under 
that  section,  Jessel,  M.R.,  said:  “ The  meaning  of  the  Legisla- 
ture was,  when  you  see  that  the  property  is  of  such  a character 
that  it  cannot  be  reasonably  partitioned,  then  you  are  to  take 
it  as  more  beneficial  to  sell  it  and  divide  the  money  amongst  the 
parties”  : Gilbert  v.  Smith  (1879),  11  Ch.  D.  78,  at  p.  81.  See 
also  the  same  case  sub  nom.  Pitt  v.  Jones  (1880),  5 App. 
Cas.  651. 

Before  the  English  Partition  Act  of  1868  was  passed  there 
was  no  jurisdiction  in  the  Court  of  Chancery,  unless  with  the 
consent  of  the  parties,  to  direct  a sale  instead  of  a partition, 
although  that  Court  had  had  for  very  many  years  jurisdiction, 
and  perhaps  an  exclusive  one,  to  decree  partition. 

There  was  in  this  Province,  up  to  the  time  of  the  passing  of 
the  Act  of  2 Will.  IV.  ch.  35  [according  to  the  Revised  Statutes 
of  Upper  Canada,  vol.  1,  p.  563,  but  3 Will.  IV.  ch.  2,  as  it  is  in 
the  yearly  volume  of  the  statutes],  as  the  preamble  to  that  Act 
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recites,  no  Court  “competent  to  order  the  partition  of  lands 
held  in  joint  tenancy,  tenancy  in  common,  and  coparcenery,” 
and  the  Court  of  King’s  Bench  and  the  District  Courts  were 
then  given  that  jurisdiction — the  latter  where  the  estates  to  be 
partitioned  were  situate  in  one  district  only  ; and  by  sec.  6,  if 
the  freeholders  who  should  be  directed  by  the  writ  of  partition 
to  make  partition  should  be  of  opinion  that  the  estate  could 
not  be  divided  according  to  the  demands  of  the  writ  without 
prejudice  to  or  spoiling  the  whole,  they  were  to  make  and 
return  to  the  Court  a true  valuation  and  appraisement  of  the 
estate,  and  thereupon,  if  the  Court  should  approve  of  the 
return,  unless  one  or  more  of  the  parties  should  elect  to  take 
the  estate  at  the  appraised  value  and  the  parties  should  agree 
as  to  who  should  take  it,  the  Court  was  empowered  to  order  a 
sale. 

* 

Following  this  statute  came  the  Act  4 Will.  IV.  ch.  1,  sec. 
39,  which  abolished  the  common  law  writ  of  partition. 

After  the  establishment  of  the  Court  of  Chancery,  that 
Court  was  given,  by  13  & 14  Viet.  ch.  50,  the  same  jurisdiction, 
power,  and  authority  in  relation  to  the  partition  and  sale  of 
estates  of  joint  tenants,  tenants  in  common,  and  coparceners,  as 
by  the  laws  of  England  were  possessed  by  the  Court  of 
Chancery  in  England,  and  by  the  laws  of  Upper  Canada  were 
possessed  by  the  Court  of  Queen’s  Bench  and  county  courts  in 
Upper  Canada  respectively  (sec.  4),  and  by  sec.  5 it  was  pro- 
vided : “ That  in  addition  to  parties  being  at  liberty  to  proceed 
as  heretofore  in  the  Court  of  Queen’s  Bench  and  county  courts 
in  Upper  Canada  in  order  to  obtain  a partition  or  sale  in  those 
courts  of  estates  of  joint  tenants,  tenants  in  common,  or 
coparceners,  the  same  may  be  obtained  in  the  Court  of  Chancery 
according  to  the  practice  of  the  said  Court  of  Chancery  in 
other  cases,  or  in  such  other  manner,  and  by  such  other  pro- 
ceedings, as  the  said  Court  shall  from  time  to  time,  by  general 
orders  or  otherwise,  direct  or  appoint.” 

And  by  sec.  9 it  was  provided  that  whenever  the  Court 
should  be  of  opinion  that  partition  could  not  be  made  of  lands 
so  held  in  joint  tenancy,  tenancy  in  common,  or  coparcenery, 
without  material  prejudice  to  the  whole,  it  should  be  competent 
for  the  Court,  if  it  should  think  fit,  to  order  a sale  of  the  entire 


VII.] 


ONTARIO  LAW  REPORTS. 


201 


estate  in  such  way  as  the  Court  might  consider  most  for  the 
benefit  of  all  concerned. 

The  next  statute  dealing  with  the  subject  was  14  & 15 
Viet.  ch.  6,  which,  by  sec.  24,  made  provision,  amongst  other 
things,  for  enabling  any  Court  authorized  to  make  partition  of 
real  estate  to  direct  a sale  of  it,  if  the  Court  should  think  it 
right  to  do  so,  in  the  cases  with  which  the  section  deals,  which 
were  inheritances  passing  by  descent  under  the  provisions  of 
the  Act  to  heirs  at  law.  The  provisions  of  this  section  are 
now  to  be  found  in  secs.  64,  65,  and  66,  of  the  Devolution  of 
Estates  Act,  R.S.O.  1897,  ch.  127. 

Then  followed  20  Viet.  ch.  65,  which  dealt  with  real  estate 
of  persons  dying  intestate  and  gave  jurisdiction  to  either  of 
the  Superior  Courts  of  law  or  equity  and  to  the  county  court 
of  the  county  in  which  the  lands  were  situate,  on  the  applica- 
tion of  any  one  or  more  persons  entitled  to  a share  or  interest 
in  such  estate  and  the  immediate  possession  thereof  and  of  full 
age,  to  direct  a division  or  partition  or  a sale,  if  a sale  should 
be  considered  more  advantageous  to  the  parties  interested. 

The  procedure  provided  by  this  Act  is  substantially  that 
which  is  contained  in  the  Partition  Act,  C.S.U.C.  ch.  86. 

The  Judge  of  the  surrogate  court  of  the  county  is  made  the 
“real  representative  ” for  all  the  real  property  within  his  county, 
and  it  was  by  him  that,  after  the  Court  had  rendered  judgment 
for  partition,  the  partition  was  to  be  made  ; and  it  was  his  duty 
to  partition  unless  it  should  appear  to  him  that  partition  could 
not  be  made  without  prejudice  to  the  owners  of  the  estate,  in 
which  case  he  was  to  make  a return  of  that  fact  to  the  Court 
in  writing  under  his  hand  (sec.  15). 

If  upon  the  report  of  the  real  representative  the  Court 
should  see  fit  to  order  the  sale  of  the  estate  it  was  empowered 
to  do  so  (sec.  19). 

Where  the  interests  in  the  estates  were  equitable  fees  simple 
it  was  provided  that  the  Court  of  Chancery  alone  should  have 
the  same  powers,  upon  petition  or  bill  filed  in  that  Court,  to 
act  thereupon  as  were  by  the  Act  given  to  the  Courts  of  law 
and  equity  in  other  cases  (sec.  32). 

The  then  existing  Acts  were  consolidated  in  1859,  and 
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appear  as  chapter  86  of  the  Consolidated  Statutes  of  Upper 
Canada,  and  secs.  46,  47,  and  48  of  chapter  82. 

The  effect  of  the  consolidation  was  to  apply  the  provisions- 
of  the  Act,  20  Viet.  ch.  65,  to  all  cases  of  joint  tenancy,  tenancy 
in  common,  and  coparcenery. 

In  the  consolidation  some  changes  were  made  in  phraseology,, 
and  some  of  a more  important  character,  but  with  these  it  is 
unnecessary  for  my  present  purpose  to  deal  fully ; it  will  suffice 
to  point  out  that  the  language  of  sec.  19  of  20  Viet.  ch.  65  was 
changed  and  the  provision  made  was  that  the  Court  might, 
upon  the  report  of  the  real  representative,  order  a sale  “ if 
deemed  prudent  to  do  so,”  instead  of  “ if  it  should  see  fit  to  do 
so”  (sec.  25),  and  that  secs.  5 and  9 of  13  & 14  Viet.  ch.  50  are 
not  brought  into  the  consolidated  Act  in  the  form  in  which 
they  appeared  in  the  original  enactment,  but  according  to  the 
table  shewing  the  disposition  made  of  the  consolidated  and 
repealed  statutes  (page  1078),  for  the  former  of  these  sections 
sec.  5 of  the  consolidated  Act  is  to  be  looked  at,  and  the  latter 
is  to  be  found  in  sec.  25,  already  referred  to. 

Further  provisions  were  made  after  Confederation  by  32 
Viet.  ch.  33. 

This  statute  is  a consolidation  of  the  existing  law  with 
some  modifications  and  amendments,  and  chapter  86  of  the 
Consolidated  Statutes  of  Upper  Canada  is  repealed  by  it. 

The  phraseology  of  sec.  25  is  again  changed,  and  the  open- 
ing sentence  is  made  to  read,  “ upon  the  report  of  the  real 
representative  that  it  appears  to  him  that  partition  cannot  be 
made  without  prejudice  to  the  owners  of,  or  parties  interested 
in,  the  estate,”  instead  of  as  it  was  before,  “ upon  the  report  of 
the  real  representative.” 

The  existing  statute  law,  R.S.O.  1897,  ch.  123,  is,  apart 
from  some  minor  amendments  to  which  it  is  not  necessary  to 
refer,  substantially  the  same  as  32  Viet.  ch.  33. 

It  was  under  the  authority  from  time  to  time  conferred  by 
these  various  statutes  that  the  Court  of  Chancery  acquired 
jurisdiction  to  direct  a sale  instead  of  a partition,  and  it  is 
under  the  provisions  of  R.S.O.  1897,  ch.  123,  secs.  64,  65,  and 
66  of  the  Devolution  of  Estates  Act,  and  secs.  33  and  40  of  the 
Judicature  Act,  that  the  High  Court  has  now  that  jurisdiction 
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there  being,  as  I have  already  pointed  out,  apart  from  that  con- 
ferred by  statute,  no  jurisdiction  to  order  a sale  instead  of  a 
partition  of  lands  held  in  joint  tenancy,  tenancy  in  common,  or 
coparcenery. 

My  purpose  in  thus  at  perhaps  unnecessary  length  review- 
ing the  legislation  in  this  Province  is  to  shew  the  origin  of  the 
jurisdiction  of  the  High  Court  to  order  a sale  instead  of  a 
partition,  and  the  meaning  which  should  be  given  to  the  pro- 
vision as  to  sale  in  the  form  of  judgment  for  partition  or  sale 
which  has  been  adopted  in  the  Consolidated  Rules,  Form 
No.  158. 

That  form  must  be  read  in  the  light  of  the  legislation  by 
which  jurisdiction  has  been  conferred  on  the  Court  to  order  a 
sale  instead  of  a partition  ; and  the  provision  as  to  proceedings 
being  taken  for  partition  or  sale  is,  I think,  a compendious 
mode  of  saying  that  proceedings  are  to  be  taken  to  partition 
unless  it  appears  “ that  partition  cannot  be  made  without  pre- 
judice to  the  owners  of,  or  parties  interested  in,  the  estate,”  but 
that  if  that  is  made  to  appear  proceedings  are  then  to  be  taken 
for  the  sale  of  the  lands. 

So  viewing  the  matter,  what  is  meant  is  just  what,  accord- 
ing to  the  opinion  of  Jessel,  M.R.,  expressed  in  the  quotation, 
with  which  I began,  from  his  judgment  in  Gilbert  v.  Smith,  the 
Legislature  meant  by  the  provision  of  the  Partition  Act  of  1868 
with  which  he  was  dealing. 

This  being,  then,  the  principle  upon  which  the  Court  acts, 
and  is,  I think,  bound  to  act  in  determining  whether  there 
should  be  a partition  or  a sale,  it  is,  I think,  clear  that  the 
Master  in  this  case  acted  rightly  in  partitioning  the  land. 

A further  objection  was  made  to  the  report,  that  no  evidence 
had  been  given  shewing  what  the  respective  interests  of  the 
parties  were,  but  it  was  abandoned  by  Mr.  Masten,  who  pre- 
ferred to  abandon  it  rather  than  that  there  should  be  reference 
back  on  that  point. 

As  has  been  already  noticed,  the  Master  did  not  make 
partition  as  between  the  appellants  and  their  co-defendants  of 
the  part  allotted  to  them.  This  was  a proper  course  to  be 
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See  the  Encyclopsedia  of  the  Laws  of  England,  vol.  9,  p.  448. 
The  result  is  that  the  appeal  fails  and  must  be  dismissed 
with  costs. 

Meredith,  C.J. 

[MOSS,  C.J.O.] 


1904 

In  re  North  Renfrew  (Provincial). 

March  7. 

Parliament — Election — Petition — Qualification  of  Petitioner — Reside  ” — Ontario 
Controverted  Elections  Act — R.S.O.  1897,  ch.  11,  sec.  3 — 62  Viet.  (2),  ch.  6, 
sec.  1. 

One  of  the  petitioners  was  the  owner  of  a farm  situate  in  the  electoral  district, 
but  the  dwelling  house  and  part  of  the  land  was  in  one  township  and  the 
main  part  of  the  land  in  another  township.  The  part  on  which  was  the 
dwelling  was  assessed  for  $750  only,  but  the  aggregate  assessment  of  the 
whole  farm  exceeded  $1,000:  — 

Held,  that  the  petitioner  was  not  qualified  under  sec.  .3  of  the  Controverted 
Elections  Act,  R.S.O.  1897,  ch.  11,  as  amended  by  62  Viet.  (2)  ch.  6,  sec.  1. 

A MOTION  by  the  respondent  for  an  order  staying  proceed- 
ings and  setting  aside  the  petition,  was  argued  before  Moss, 
C.J.O.,  in  Chambers  on  the  13th  of  February,  1904. 

/.  F.  Hellmuth,  K.C.,  for  the  motion. 

R.  A.  Grant,  contra. 

March  7.  Moss,  C.J.O. : — Two  grounds  are  set  up  on  this 
motion : (1)  that  the  signatures  of  the  petitioners  James 
Henry  Wright  and  John  Baptiste  Leblanc  to  the  petition  and 
affidavit  were  obtained  by  improper  means  and  without  know- 
ledge or  realization  by  them  of  what  they  were  doing;  and  (2), 
that  the  petitioner  James  Henry  Wright  is  not  qualified  to  be 
a petitioner,  inasmuch  as  he  is  not  rated  on  the  last  revised 
assessment  roll  in  respect  of  real  property  in  the  municipality 
in  which  he  resides  for  the  sum  of  at  least  $1000. 

On  the  first  ground  the  question  presented  is  altogether 
one  of  fact.  In  Wolferstan  on  Elections,  p.  14,  in  speaking  of 
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the  practice  relating  to  the  trial  of  election  petitions  before  a 
committee  of  the  House  of  Commons,  it  is  said  that  if  fraud  or 
other  improper  influences  have  been  used  in  obtaining  the  sub- 
scription of  names  to  a petition,  such  a petition  doubtless 
would  not  be  proceeded  with.  And  in  North  Simcoe  (Dom.) 
(1874),  H.E. C.  617,  where  a somewhat  similar  objection  was 
made,  the  Court  said  (p.  623) : “ It  is  a matter  of  fact,  whether 
he  is  the  petitioner  or  whether  any  fraud  has  been  practised 
upon  him.” 

Upon  the  evidence  before  me  in  this  case,  I must  find  that 
the  respondent  has  failed  to  establish  a case  of  fraud  or 
improper  dealing  in  obtaining  the  signatures  of  the  petitioners 
Wright  and  Leblanc. 

Their  affidavits  are  fully  met  by  the  affidavits  in  answer. 
In  face  of  these  affidavits  and  of  their  signatures  to  the  peti- 
tion and  the  affidavit,  it  would  be  hopeless  for  these  petitioners, 
on  a motion  by  them  to  strike  their  names  out  of  the  petition, 
to  contend  that  they  did  not  understand  what  they  were  doing 
and  that  they  did  not  assent  knowingly  and  willingly  to 
become  petitioners.  The  opinion  of  the  three  distinguished 
Judges  who  constituted  the  Court  in  the  North  Simcoe  case 
upholds  the  course  taken  by  the  solicitor  for  the  petitioners  in 
applying  to  these  persons  to  become  petitioners. 

What  he  did,  therefore,  does  not  afford  a ground  to  the 
respondent  for  objecting  to  the  petition. 

As  regards  the  second  ground,  it  appears  that  the  petitioner 
Wright  is  a farmer  owning  a farm  situate  partly  in  the  town- 
ship of  Wilberforce  and  partly  in  the  township  of  Stafford,  two 
adjoining  townships  forming  part  of  the  electoral  district.  His 
dwelling-house  is  situate  in  the  township  of  Stafford,  and  the 
main  portion  of  the  farm  is  situate  on  the  other  side  of  the 
road  dividing  the  two  townships.  He  is  rated  on  the  last 
revised  assessment  roll  for  Stafford  in  respect  of  real  property 
in  the  sum  of  S750  only,  but  his  whole  assessment  in  the 
electoral  district  is  over  $1000. 

There  is,  therefore,  little  substance  in  the  objection,  but 
nevertheless  I think  it  must  prevail.  The  Act  requires  that 
the  petitioner  must  be  rated  on  the  assessment  roll  of  the 
municipality  in  which  he  resides  for  at  least  $1000.  This  con- 
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dition  cannot  be  complied  with  in  the  case  of  this  petitioner, 
for  I think  he  cannot  be  held  to  reside  elsewhere  than  in  the 
township  of  Stafford.  It  is  true  that  the  farm  which  he  works, 
and  which  no  doubt  forms  his  homestead,  -though  separated 
from  his  dwelling-house  by  a highway,  is  to  be  considered  and 
treated  as  connected  with  his  residence.  But  in  dealing  with 
the  word  reside  ” in  a statute,  it  must  be  construed  in  accord- 
ance with  the  object  and  intent  of  the  Act : Ex  parte  Breull 
(1880),  16  Ch.  D.  484,  at  p.  487.  The  object  and  intent  of  the 
enactment  in  question  is,  in  the  first  place,  to  put  an  end  to  the 
filing  of  petitions  in  the  names  of  persons  of  no  substance,  and 
in  the  next  place  to  secure  to  a respondent  ready  access  to 
information  as  to  the  property  qualification  of  a petitioner. 
For  this  he  is  referred  to  the  municipality  of  actual  residence. 

A person  may  for  some  purposes  have  more  than  one  resi- 
dence. For  the  purposes  of  this  enactment,  however,  I think 
the  word  ''  resides  ” should  be  held  to  denote  the  place  where,  to 
use  the  expression  of  Bayley,  J.,  in  Rex  v.  Inhabitants  of  North 
Carry  (1825),  4 B.  & C.  953,  at  p.  959:  “An  individual  eats, 
drinks,  and  sleeps,  or  where  his  family  or  his  servants  eat, 
drink,  and  sleep.” 

In  the  petition  and  annexed  affidavit  the  petitioners’  place 
of  residence  is  stated  to  be  the  township  of  Stafford,  and  this 
statement  should  be  accepted  as  determining  the  question  for 
the  purposes  of  these  proceedings. 

But  the  circumstances  justify  the  exercise  of  the  power 
given  by  section  98  of  the  Controverted  Elections  Act  of 
allowing  time  for  the  substitution  of  another  petitioner  in 
Wright’s  place. 

I give  the  petitioners  until  the  1st  of  April  next  within 
which  to  move  to  substitute  another  petitioner. 

I reserve  the  costs  of  this  application  to  be  disposed  of 
when  the  other  application  is  heard. 


R.  s.  c. 
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Defendant  hired  rooms  in  a business  part  of  a city,  and  gave  lessons  in  music 
to  a large  number  of  pupils  between  the  hours  of  9 a.m.  and  10  p.m.  The 
plaintiff  was  an  occupant  of  rooms  on  the  opposite  side  of  the  hall,  in  the 
same  building,  taken  by  him  subsequently. 

Held,  on  the  evidence,  on  a motion  for  an  injunction,  that  the  noise  made  in 
giving  music  lessons,  to  which  objection  was  taken  by  plaintiff,  was  reason- 
ably connected  with  and  incidental  to  the  teaching,  and  the  defendant’s  use 
of  the  premises  not  an  unreasonable  one : that  teaching  music  in  such 
premises  must,  in  order  to  afford  ground  for  granting  an  injunction,  be  done 
in  a manner  which,  beyond  fair  controversy,  ought  to  be  regarded  as  unreason- 
able : and  that  an  injunction  would  break  up  defendant’s  business,  while  the 
plaintiff  could  be  compensated  in  damages  if  entitled  to  recover.  Injunction 
refused. 

This  was  a motion  for  an  injunction  to  restrain  the  defen- 
dant, a music  teacher,  from  giving  lessons  on  musical  instru- 
ments in  his  apartments  in  the  same  building  as  that  in  which 
the  plaintiff  had  his  office  and  residence,  on  the  ground  that 
the  noise  occasioned  thereby  was  a nuisance. 

The  motion  was  argued  in  the  Weekly  Court  at  Ottawa,  on 
the  6th  of  February,  1904,  before  Britton,  J. 

N.  G.  Guthrie,  for  the  plaintiff. 

A.  E Fripp,  for  the  defendant. 

February  18.  Britton,  J. : — The  plaintiff’  and  defendant 
occupy  rooms  on  either  side  of  the  hall  in  the  second  flat  of 
premises  No.  222  on  the  south  side  of  Sparks  street,  in  the  city 
of  Ottawa.  The  defendant  has  two  rooms,  which  he  uses  as 
> class  rooms  in  which  to  give  lessons  on  the  mandolin  and  other 
musical  instruments.  The  plaintiff  has,  on  the  opposite  side 
of  the  hall,  four  rooms  which  he  occupies  as  an  office  and 
residence. 

The  plaintiff  complains  that  the  carrying  on  by  the  defen- 
dant of  this  school  of  music  is  a nuisance,  and  he  asks  for  an 
injunction  restraining  the  defendant  from  permitting  his  pupils 
or  other  persons  to  use  the  said  premises  for  the  purpose  of 
playing  upon,  or  practicing  upon,  musical  instruments,  and  from 
stamping,  shouting,  or  making  other  offensive  noises. 


208 

ONTARIO  LAW  REPORTS.  [vOL. 

Britton,  J. 

Upon  the  affidavits,  I find  that  the  noise  to  which  objection 
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is  taken  is  what  is  reasonably  connected  with,  and  incidental  to. 

Pope 

V. 

Peate. 

the  teaching  of  a large  number  of  pupils. 

The  defendant  entered  these  premises  on  October  5th,  1903 
and  the  plaintiff  followed  on  November  10th,  1903.  The 
defendant  immediately  after  going  into  possession  established 
his  classes,  which  commence  at  9 a.m.  and  close  at  10  p.m. 
Defendant  says  that  on  rare  occasions  a lesson  is  given  from  10 
to  10.30  in  the  evening,  never  later.  Stamping  the  floor  and 
shouting  are  denied,  but  no  doubt  there  is  during  school  hours  a 
good  deal  of  what  plaintiff  calls  “ noise,”  and  some  of  which 
even  the  defendant  would  not  call  “ music  ” during  the  teaching 
hours,  but  nothing  is  wilfully  done,  and  nothing,  so  far  as  I 
can  ascertain,  that  is  not  really  necessary  in  the  teaching  which 
is  defendant’s  business  and  occupation. 

The  defendant  has  signs  outside  and  inside  calling  the  place 
“ The  Peate  School  of  Music,”  which  the  plaintiff  saw  before 
taking  the  rooms  occupied  by  him,  and,  besides,  the  defendant 
says  he  told  the  plaintiff',  before  the  plaintiff  took  his  rooms,  that 
he,  the  defendant,  was  carrying  on  a school  of  music  for  teaching 
to  play  on  the  mandolin. 

I do  not  hold,  and  it  is  not  the  law,  that  a person  js  dis- 
entitled to  relief  in  every  case  where  “ he  comes  to  the  nuisance,” 
but  the  facts  and  circumstances  are  all  to  be  ta^en  into 
consideration  iii  dealing  with  cases  of  this  kind. 

The  defendant  has  apparently  a prosperous  business — 
between  200  and  300  pupils — and  the  plaintiff  says  that  is  all 
the  more  reason  for  him  to  complain ; but  looking  at  it  from 
defendant’s  point  of  view,  an  injunction  would  break  up  his 
business  in  the  present  premises,  and  perhaps  interfere  with  his 
getting  other  rooms. 

The  plaintiff  has  taken  his  rooms  only  until  April  30th,  and 
it  will  be  better  that  he  should  be  compensated  in  damages,  if 
entitled  to  recover  by  reason  of  the  defendant’s  acts,  than  to 
restrain  the  defendant  and  thus  put  him  to  irreparable  loss  by 
closing  a legitimate  business. 

“ Nuisance  by  noise  is  emphatically  a question  of  degree:” 
Lord  Selborne  in  Gaunt  v.  Fynney  (1872),  L.R.  8 Ch.  8 at  p.  12. 

This  is  in  a business  part  of  the  city.  It  is  not  where  there 
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are  only  residences  and  where  persons  naturally  expect  more 
quiet. 

I do  not  think  the  use  of  these  premises,  as  at  present,  by  the 
defendant  is  an  unreasonable  use. 

In  my  opinion  teaching  music  lessons,  in  premises  such  as 
defendant  occupies,  “ to  offend  against  the  law,  must  be  done  in 
a manner  which,  beyond  fair  controversy,  ought  to  be  regarded 
as  exceptive  and  unreasonable:”  Gaunt  v.  Fynney  at  p.  12. 
The  defendant  has  not  violated  this  rule.  The  defendant  rented 
the  property  for  the  purpose  for  which  it  is  used.  It  is  not  used 
for  any  unusual  purpose.  The  present  user  of  it  cannot  be  said 
to  have  produced  any  substantial  injury  to  the  plaintiff.  It  may 
have  caused  irritation  and  annoyance,  but  such  irritation  and 
annoyance  have  been  caused  by  what  I call  the  reasonable  use 
of  the  property.  See  Ball  v.  Ray  (1873),  L.R.  8 Ch.  467. 

This  case  does  not  come  within  the  class  of  decisions  bearing 
upon  the  construction  of  covenants  in  conveyances  or  leases  or 
contracts.  It  is  simply  the  case  of  a so-called  private  nuisance; 
it  is  an  alleged  abuse  of  defendant’s  personal  rights  to  the  pre- 
judice of  the  plaintiff. 

I think  the  motion  for  injunction  must  be  refused.  Costs 
to  be  costs  in  the  cause  unless  otherwise  disposed  of  by  the  trial 
Judge  if  the  case  goes  to  trial. 

G.  A.  B. 


Britton,  J. 
1904 
Pope 

V. 

Peate. 
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Bisnaw  V.  Shields. 


Dec.  17. 

1903 
Mar.  3. 

1904 

Jan.  25. 


Negligence— Goal  Derrick — Unfenced  Sides — Falling  Coal — Accident. 

The  defendant  was  the  owner  of  a derrick  for  hoisting  coal  from  vessels, 
which  was  drawn  up  by  a bucket  and  emptied  into  a hopper  at  the  top  of 
the  derrick.  Under  the  hopper  was  a platform  with  an  opening  in  it,  across 
which  there  were  rails  for  a tram  car,  into  which  the  coal  was  loaded  when 
it  was  desired  to  weigh  it,  the  coal  being  then  dropped  through  the  opening 
into  a lower  hopper  ; but  when  the  weigh  car  was  not  in  use  the  coal  fell 
directly  from  the  upper  hopper  through  the  opening  into  the  lower 
hopper.  The  sides  of  the  platform  were  three  feet  nine  inches  from 
the  opening,  and  were  not  fenced  so  as  to  prevent  coal  from  falling  over 
its  edge.  There  was  a ladder  from  the  corner  of  the  platform  to  the  ground, 
and  though  not  the  ordinary  means  of  access  to  and  from  the  derrick,  was 
being  properly  used  by  the  deceased,  one  of  the  employees,  on  his  way  to 
inspect  the  vessel  then  being  unloaded,  when  he  was  struck  on  the  head  and 
killed  by  a piece  of  coal,  which  had  fallen  from  the  platform.  The  derrick 
had  been  in  use  for  fifteen  years  without  the  occurrence  of  any  similar  acci- 
dent, or  proof  of  any  coal  having  previously  fallen  from,  though  occasionally 
falling  on,  the  platform.  In  an  action  by  the  administratrix  to  recover 
damages  by  reason  of  the  death  of  the  deceased  : — 

Held,  that  the  unfenced  sides  of  the  platform  were  obviously  a cause  of  danger, 
which  was  necessarily  increased  by  the  existence  of  the  rails  across  the  open- 
ing causing  coal  striking  them  to  be  driven  outward,  and  that  the  plaintiflf 
was  therefore  entitled  to  recover. 

Judgment  of  the  Di^sional  Court  affirmed. 


This  was  an  appeal  to  the  Court  of  Appeal  from  the  judg- 
ment of  the  Divisional  Court. 

The  action  was  brought  by  the  widow  of  one  Joseph 
Bisnaw,  as  the  administratrix  of  his  estate,  to  recover  damages 
for  his  death  by  reason  of  the  alleged  negligence  of  the 
defendant. 

The  action  was  tried  before  Meredith,  C.J.C.P.,  without  a 
jury,  at  Brockville,  on  17th  December,  1902. 


G.  Henderson,  and  H.  A.  Stewart,  for  the  plaintiff. 

E.  E.  A.  DuVernet,  for  the  defendant. 

The  deceased  had  been  for  some  years  in  the  employment 
of  the  defendant  at  a derrick  used  by  him  for  hoisting  coal 
out  of  vessels  in  the  St.  Lawrence  River  and  loading  it  upon 
cars.  The  method  used  was  to  hoist  the  coal  from  the  vessels 
by  means  of  buckets  which  were  drawn  up  by  machinery  and 
emptied  into  a hopper  at  the  top  of  the  derrick.  Below  the 
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bottom  of  the  hopper  was  a platform  with  an  opening  in  it, 
and  across  the  opening  were  rails  upon  which  ran  a tram  car 
called  the  weigh  car. 

When  it  was  desired  to  weigh  the  coal,  before  shipping  it, 
the  weigh  car  was  run  under  the  hopper  and  received  the  coal ; 
after  the  coal  had  been  weighed  the  weigh  car  was  run  back 
over  the  opening  in  the  platform,  and  its  sides  being  swung 
back  the  coal  fell  from  it  into  a lower  hopper  through  the 
opening. 

When  it  was  not  desired  to  weigh  the  coal  the  weigh  car 
was  not  used  at  all,  and  the  coal  was  allowed  to  fall  direct  from 
the  upper  hopper  through  the  opening  in  the  platform  into  the 
other  hopper  below. 

The  edge  of  the  platform  was  three  feet  nine  inches  from 
the  opening,  and  there  was  no  fence  at  the  edge  of  the  plat- 
form to  prevent  any  coal  lying  or  falling  on  the  platform  from 
falling  over  the  edge. 

The  plaintiff’s  husband,  a workman  employed  by  the  defen- 
dant, was  going  down  a ladder  just  under  the  corner  of  the 
platform  when  he  was  struck  on  the  head  and  killed  by  a piece 
of  coal  which  fell  from  some  part  of  the  derrick. 

At  the  time  this  happened  the  coal  was  being  run  direct 
from  the  hopper  through  the  opening  in  the  platform  into  the 
lower  hopper  and  the  weigh  car  was  not  being  used. 

The  learned  Chief  Justice,  after  hearing  the  evidence, 
delivered  the  following  judgment : — 

Meredith,  C.J.: — This  is  a most  unfortunate  case.  There 
is  no  doubt  the  deceased  lost  his  life  through  no  fault  of  his 
while  in  the  service  of  the  defendant. 

I do  not  think,  however,  that  the  defendant  is  answerable 
to  the  widow,  for  his  death. 

The  theory  of  the  plaintiff  is  that  the  death  of  the  deceased 
was  caused  while  coal  was  being  unloaded  from  a vessel  by 
means  of  a derrick  into  the  upper  hopper,  and  from  that  sent 
below,  and  that  a piece  of  coal  weighing  ten  or  twenty  pounds, 
during  the  process  of  unloading,  struck  the  platform  and 
bounded  from  that  and  fell  upon  the  head  of  the  deceased,  who 
was  going  down  the  ladder  for  some  purpose,  and  caused  him 
to  fall,  and  killed  him. 
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The  evidence  of  the  doctor  was  that  he  was  killed,  either  by 
a blow  such  as  would  be  inflicted  by  the  falling  on  him  of  a 
heavy  piece  of  some  substance  like  coal,  or  by  falling  on  that 
substance. 

There  is  nothing  to  warrant  the  idea  that  he  fell  on  a piece 
of  coal,  and  there  is  the  evidence  of  Dennis,  which  is  corrobo- 
rated by  the  categorical  statement  of  Hannah  Nicholson — who 
says  she  saw  the  accident — that  a piece  of  coal  did  fall  upon 
the  head  of  the  deceased  which  caused  his  death ; and  I think 
the  theory  as  to  the  cause  of  death  is  made  out,  that  he  was 
killed  by  a piece  of  coal  which  fell  on  to  the  platform  and  from 
thence  to  the  ground,  striking  the  deceased  in  its  descent. 

I do  not  think  the  plaintiff*,  if  otherwise  entitled  to  recover, 
is  disentitled  because  of  what  the  deceased  was  doing  at  the 
time,  or  was  about  to  do.  I think  there  is  nothing  in  the  fact 
that  he  was  descending  the  ladder  he  was  on,  which  was  just  as 
convenient  to  go  down  as  another  one.  It  was  a ladder  which 
he  was  entitled  to  use,  and  which  it  appears  was  used  with 
little  or  no  danger. 

I think  also  that  the  evidence  justifies  the  conclusion — that 
he  was  about  to  go  on  board  the  vessel  for  the  purpose  of 
seeing  how  far  the  process  of  unloading  had  proceeded,  in  order 
that  he  might  properly  discharge  his  duty  towards  his  employer. 

The  evidence  is  that  it  was  a proper  thing  for  him  to  go  on 
board  the  vessel  to  see  how  the  unloading  was  progressing,  in 
view  of  the  duty  he  had  to  perform  with  regard  to  the  bucket 
when  the  unloading  was  completed.  So  that,  if  the  negligence 
of  the  defendant  were  made  out,  I should  settle  the  question  in 
favour  of  the  plaintiff*. 

I do  not  think,  however,  that  the  plaintiff*  has  established 
any  breach  of  duty  on  the  part  of  the  defendant,  either  under 
the  common  law  or  the  Workmens’  Compensation  Act, 
towards  the  deceased.  No  evidence  was  given  at  all  attacking 
the  method  of  construction  of  this  derrick ; there  is  nothing  to 
shew  that  it  is  not  the  kind  of  derrick  which  is  in  use  every- 
where for  the  purpose  for  which  it  was  employed.  In  addition 
to  that,  there  is  the  evidence  that  it  had  been  in  use  for  fifteen 
years,  and  no  one,  except  the  witness  Dennis,  says  that  at  any 
time  during  that  fifteen  years  coal  had  fallen  from  the  plat- 
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form.  The  body  of  the  evidence  is — if  the  witnesses  are 
deposing  to  the  truth,  which  I have  no  reason  to  doubt,  there 
is  no  reason  why  I should  reject  it — that  no  coal  ever  fell,  and 
that  it  would  be,  in  their  judgment,  almost  impossible  for  coal, 
except  in  small  particles,  to  fall,  on  account  of  the  larger 
opening  into  which  the  coal  passed.  It  is  impossible  for  me  to 
disregard  that  piece  of  testimony.  Some  of  these  men  who 
have  been  employed  there  for  years  say  they  never  heard  of 
such  a thing,  and  I have  no  doubt  those  men  are  telling  the 
truth.  I have  no  doubt  if  the  employer  had  gone  to  one  of 
them  and  said,  “ Is  there  any  other  precaution  which  I should 
take  for  your  safety  in  regard  to  this  derrick  ?”  not  one  of 
them  would  have  suggested  putting  any  board  or  any  guard 
upon  this  platform. 

I think  the  evidence  of  Dennis  is  contradicted  in  many 
points,  and  he  is  evidently  biased  towards  the  plaintiff.  He 
has  been  boarding  with  her  since  her  husband’s  death,  and 
boarding  there  during  the  lifetime  of  the  deceased.  He  says 
that  about  two  years  ago  a piece  of  coal  did  fall,  and  that  he 
had  called  the  attention  of  Mr.  Poulton  to  the  fact,  and  that  in 
consequence  of  that  doors  were  put  around  the  platform,  and 
some  boards  round  the  railing  to  prevent  coal  falling.  He  says 
that  the  communication  he  made  was  made  in  the  presence  of 
the  witness  Banfield.  Now  both  Poulton  and  Banfield  deny 
that;  Poulton  says  no  such  statement  was  ever  made  to  him, 
and  Banfield  says  he  never  heard  any  such  statement  being 
made.  It  is  suggested  by  counsel  for  the  plaintiff  that  Banfield 
is  deaf,  and  that  is  why  he  did  not  hear  it,  but  I do  not  think 
that  is  a satisfactory  reason,  because  Dennis,  when  he  said  the 
statement  was  made  in  the  presence  of  Banfield,  must  have 
meant  in  his  presence  so  he  could  hear  it.  So  I am  bound  to 
reject  his  statement  with  regard  to  that.  If  it  had  been  shewn 
that  that  guard  was  put  there,  this  door  and  boards,  for  the 
purpose  of  preventing  coal  from  falling,  I think  the  case  would 
have  been  made  out,  but  we  have  only  Dennis’s  evidence  to 
support  that.  The  foreman,  when  called,  says  it  was  not  put 
there  for  any  such  purpose,  but  for  the  purpose  of  protecting  the 
men  when  at  work  in  the  inclement  season  from  the  cold  winds 
from  the  east.  It  was  a considerable  distance  from  the  ground, 
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and  exposed,  and  he  says  he  has  knowledge  of  it.  Whatever 
doubt  I might  have  had  is  dispelled  by  the  cross-examination 
of  the  witness,  a very  decent  looking  man  who  apparently  gave 
his  evidence  satisfactorily,  who  says  he  assisted  in  putting*  up 
these  very  things,  and  that  they  were  not  put  up  for  any  such 
purpose  as  Dennis  alleges,  but  for  the  purpose  stated  by  the 
foreman.  I think  I must  find  that  was  the  purpose,  and  reject 
the  statement  which  Dennis  makes  as  to  the  object  of  their 
being  placed  there. 

The  principle  upon  which  this  case  has  to  be  determined  is,  I 
think,  simple  enough,  and  I do  not  think  the  facts  of  the  case 
make  it  difficult  of  application  here.  An  employer  is  not 
bound  to  insure  his  employees  against  the  risk  of  accident ; he 
is  not  bound  to  have  perfect  machinery ; all  that  he  is  bound  to 
do  is  to  have  his  machinery  and  appliances  in  such  a condition 
that  they  are  reasonably  safe  for  those  employed ; he  is  not 
bound  to  do  anything  that  a reasonable  man,  having  proper 
care  and  regard  for  the  interests  of  those  employed,  would  not 
do.  Now,  tested  by  that  rule,  how  can  it  be  said  that  there 
was  any  default  on  the  part  of  Shields  ? Upon  the  facts  as 
I have  found  them,  the  law  did  not  require  the  employer  to 
guard  against  the  improbable  contingency  which  unfortunately 
happened.  Besides  that,  it  has  not  been  shewn  that  the  derrick 
was  not  constructed  as  all  other  derricks  built  for  a like  purpose. 
I do  not  think  there  is  anything  in  the  circumstances  that  they 
were  dumping  through  the  lower  platform — I think  that  is  a 
usual  and  ordinary  way  of  doing  it.  It  is  not  the  adoption  of 
an  unusual  course  for  the  course  of  saving  expenses,  and  expos- 
ing employees  to  risk  ; it  is  just  one  of  the  usual  ways  of  doing 
the  work  that  is  required  to  be  done.  I think  it  would  be 
straining  the  law  altogether  to  hold  the  defendant  liable  on 
the  facts  of  this  case,  and  I must,  therefore,  dismiss  the  action. 

I think,  if  the  plaintiff  were  entitled  to  recover,  she  ought 
to  get  $1,000. 

The  plaintiff  appealed  to  the  Divisional  Court,  upon  the 
ground  that  there  was  proof  of  negligence  on  the  part  of  the 
defendant  which  caused  the  accident ; that  the  matter  was 
within  the  rule  res  ipsa  loquitur ; or  for  a new  trial,  upon  the 
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ground  of  the  rejection  of  the  evidence,  and  of  surprise  and 
discovery  of  fresh  evidence. 

On  the  3rd  March,  1903,  before  a Divisional  Court,  com- 
posed of  Falconbridge,  C.J.K.B.,  Street,  and  Britton,  JJ., 
the  appeal  was  argued. 

J.  B.  Clarke,  K.C.,  for  the  plaintiff. 

E.  E.  A.  DuVernet,  and  Mahaffy,  for  the  defendant. 
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Street,  J.: — I do  not  think  any  grounds  have  been  shewn 
upon  which  we  could  properly  grant  a new  trial,  upon  the 
ground  either  of  the  refusal  to  receive  evidence,  or  of  surprise, 
or  of  the  discovery  of  fresh  evidence. 

The  evidence  tendered  and  refused,  was  offered  after  the 
close  of  the  defence ; it  was  clearly  evidence  which  the  plaintiff 
might  have  given  as  part  of  her  case  in  chief,  but  it  was 
manifestly  not  properly  receivable  in  reply. 

The  alleged  surprise  consisted  in  the  statements  of  a 
number  of  witnesses  for  the  defence  that  they  had  never 
known  coal  to  fall  upon  the  derrick  before,  but  the  plaintiff,  as 
part  of  her  case,  had  evidence  to  the  effect  that  coal  had  been 
known  to  fall,  and  if  surprised  at  this  statement  being  contra- 
dicted is  not  entitled  to  ask  for  a new  trial  on  that  account. 
The  new  evidence  discovered  is  merely  in  corroboration  of  the 
statement  of  Dennis  at  the  trial  that  coal  had  been  known  to 
fall  from  the  derrick  on  previous  occasions. 

The  Chief  Justice  has  refused  to  give  credit  to  the  evidence 
of  Dennis  with  regard  to  the  fall  of  a piece  of  coal  on  a former 
occasion,  and  his  complaint  to  one  of  the  defendant’s  time- 
keepers upon  the  subject,  and  he  has  given  credit  to  the 
witnesses  for  the  defendant  who  say  that  the  derrick  has  been 
for  many  years  in  operation  during  which  they  have  been 
employed  upon  it  and  have  never  known  coal  to  fall  over  the 
platform,  and  that  no  fence  had  ever  been  thought  necessary 
until  after  the  accident  to  prevent  its  doing  so. 

Assuming  then  the  fact  to  be  that  this  derrick  had  been 
worked  for  fifteen  years  with  the  same  appliances  and  in  the 
same  condition,  and  that  during  that  time  no  coal  had  fallen  over 
the  platform  until  the  fall  of  the  piece  by  which  the  plaintiff  was 
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killed,  is  there  reasonable  evidence  of  negligence  on  the  part  of 
the  defendant  ? 

The  Chief  Justice  has  said  that  these  facts  negative  any 
negligence.  With  great  respect  I feel  bound  by  authority  to 
come  to  the  opposite  conclusion,  for  it  seems  to  me  that  the 
case  comes  within  the  rule  laid  down  by  the  Court  in  Scott  v. 
London  and  St.  Katherine  Docks  Go.  (1865),  3 H.  & C.  596,  as 
follows,  at  p.  601  : — 

“ There  must  be  reasonable  evidence  of  negligence.  But 
where  the  thing  is  shewn  to  be  under  the  management  of  the 
defendant  or  his  servants,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  defendants,  that 
the  accident  arose  from  want  of  care.”  See  also  Kearney  v. 
London  and  Brighton  and  South  Coast  R.W.  Go.  (1871), 
L.R.  6 Q.B.  759. 

There  was  also,  I think,  evidence  of  negligence  on  the  part 
of  the  defendant  in  another  respect. 

The  opening  in  the  platform  through  which  the  coal  was 
shot  from  the  upper  hopper  into  the  lower  one  was  marked  and 
scored  all  round  its  'edges  by  the  coal  striking  it  as  it  passed 
down,  and  witnesses  for  the  defendant  also  state  that  pieces  of 
coal  occasionally  escaped  on  to  the  platform  instead  of  passing 
through  the  opening,  although  they  said  the  pieces  were  not 
large. 

Now  the  edge  of  the  platform  was  only  three  feet  nine 
inches  from  the  nearest  edge  of  the  opening,  and  there  was 
nothing  to  prevent  a piece  of  coal  which  had  escaped  to  the 
platform  in  falling  from  the  hopper  from  rolling  over  the  edge 
of  the  platform  if  it  rolled  that  far.  The  facts,  it  seems  to  me, 
therefore,  put  the  defendant  into  this  difficulty  ; if  the  derrick 
was  safe  with  ordinary  care,  without  any  fence  along  the  edge 
of  the  platform,  then  there  must  have  been  a lack  of  ordinary 
care  on  the  part  of  the  defendant  or  his  servants  for  which  the 
defendant  is  liable. 

On  the  other  hand,  if  the  coal  was  liable  to  escape  even  with 
the  exercise  of  ordinary  care,  the  defendant  was  negligent  in 
not  having  a fence  along  the  edge  of  the  platform  to  prevent  it 
from  falling  down. 
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In  my  opinion,  therefore,  negligence  should  have  been 
found,  and  the  appeal  should  be  allowed  with  costs  and  the 
judgment  for  the  defendant  should  be  set  aside  and  judgment 
entered  for  the  plaintiff  for  the  $1,000,  at  which  the  damages 
were  assessed  provisionally  by  the  Chief  Justice. 

Britton,  J.: — The  facts  in  this  case  have  been  clearly 
stated  by  my  learned  brother  Street. 

The  plaintiff  alleges  “ that  the  derrick  or  hoist  and  the 
appliances  used  in  connection  therewith  were  defectively  con- 
structed and  arranged,  and  no  sufficient  covering  or  protection 
was  provided  to  prevent  coal  from  falling  out  of  the  chutes ; 
and  also  that  the  derrick  and  appliances  as  constructed  and 
arranged  were  negligently  and  improperly  used  and  operated, 
and  also  that  the  derrick  or  hoist  as  constructed  and  used  con- 
stitutes a defect  in  the  condition  or  arrangement  of  the  ways, 
works,  machinery  and  plant,  within  the  meaning  of  sec.  3, 
sub-sec.  1 of  'The  Workmen’s  Compensation  for  Injuries  Act.’” 

The  learned  Chief  Justice,  in  trying  the  case  without  a jury, 
found  : — 

(1)  That  the  deceased  was  killed  by  a piece  of  coal  which 
fell  on  to  the  platform  and  thence  to  the  ground,  striking 
the  deceased  in  its  descent. 

(2)  That  the  deceased  was  properly  where  he  was  when 
struck,  and  that  he  was  not  disentitled  to  recover  by  reason  of 
anything  he  did. 

After  carefully  reading  the  evidence,  I am  unable  to  find 
any  specific  negligence  in  any  of  the  men  hoisting  or  dumping 
the  coal.  The  deceased  had  nothing  to  do  with  that.  His 
work  was  below.  He  had  been  engaged  moving  the  car  in 
which  coal  was  weighed,  but  that  car  was  not  in  use  when  the 
accident  happened.  But  some  person  in  the  defendant’s 
employ  had  the  superintendance  of  unloading  this  coal. 

I am  of  opinion  that  there  was  evidence  of  a defect  in  the 
condition  of  that  derrick  within  the  meaning  of  sec.  3,  sub- 
sec. I of  The  Workmen’s  Compensation  for  Injuries  Act,”  and 
that  upon  the  evidence  plaintiff  is  entitled  to  recover. 

There  is  also  evidence  that  must  be  considered  in  dealing 
with  the  common  law  liability  of  defendant  in  not  having  made 


C.  A. 
1904 

Bisnaw 

V. 

Shields. 
Britton,  J. 


218 


ONTARIO  LAW  REPORTS. 


[VOL.. 


C.  A. 
1904 

Bisnaw 

V. 

Shields. 

Britton,  J. 


due  provision  for  protecting  his  workmen  from  such  an  acci- 
dent. See  Webster  v.  Foley  (1892),  21  S.C.K  580;  Vose  v.  The 
Lancashire  and  Yorkshire  R.W.  Co.  (1858),  2 H.  &N.  728; 
Myers  v.  Sault  Ste.  Marie  Pulp  and  Paper  (7o.  (1901),  3 O.L.R. 
600. 

Upon  the  evidence  this  cannot  be  considered  as  a mere 
accident  for  which  no  one  is  to  blame.  It  is  an  accident  to 
which  may  be  applied  the  maxim  “ res  ipsa  loquitur”  and  the 
defendant  is  in  this  position,  as  so  plainly  put  by  my  brother 
Street,  that  if  there  is  not  a defect  in  this  derrick,  then,  in  the 
absence  of  any  explanation,  there  is  evidence  of  careless  hand- 
ling, or  a careless  or  bad  system  of  handling  by  those  charged 
by  the  defendant  with  the  duty  of  hoisting  and  dumping  the 
coal. 


Falconbridge,  C.J.K.B.,  concurred  in  the  judgment  of 
Street,  J. 


From  this  judgment  the  defendant  appealed  to  the  Court  of 
Appeal. 

The  appeal  was  argued  on  December  4th,  1903,  before 
Moss,  C. J.O.,  OsLER,  Maclennan,  Garrow  and  Maclaren,  JJ.A. 

E.  E.  A.  DiiVernet.  for  the  appellant.  The  Divisional  CourC 
while  adopting  the  findings  of  the  Chief  Justice  at  the  trial, 
were  of  the  opinion,  as  a matter  of  law  upon  these  findings^ 
there  was  negligence  and  that  the  plaintiff*  was  entitled  to 
recover.  The  onus  of  proof  of  negligence,  in  a case  of  this 
kind,  is  on  the  plaintiff*  and  it  must  be  affirmatively  proved^ 
and  not  be  merely  a matter  of  conjecture.  It  is  quite  consist- 
tent  with  the  findings  here,  that  there  was  no  negligence.  The 
derrick  in  question  was  of  the  best  make,  and  had  been  in  use 
for  fifteen  years,  and  had  been  inspected  every  year  by  a 
competent  mechanic,  and  any  repairs  deemed  necessary  made. 
No  complaint  had  ever  been  made  to  the  defendant,  or  his 
superintendent,  of  any  default  in  its  construction,  and  no 
accident  had  previously  occurred,  and  neither  the  defendant 
nor  his  superintendent  had  any  reason  to  apprehend  that  an 
accident  might  occur.  There  was,  therefore,  nothing  on  which 
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negligence  could  be  based.  The  doctrine  of  re«  ipsa  loquitur 
does  not  apply.  This  is  a very  different  case  from  that  where 
damage  is  done  by  something  falling  on  the  highway,  or  a place 
of  public  resort,  where  the  person  is  presumed  to  be  in  a place 
of  safety,  and  in  the  absence  of  any  explanation  as  to  the  cause 
of  the  accident,  negligence  may  be  assumed : Kearney  v. 
London,  Brighton  and  South  Coast  R.W.  Co.  L.R.  6 Q.B. 
759;  Roberts  v.  Mitchell  (1894),  21  A.R.  433;  Beven  on 
Negligence,  2nd  ed.,  136,  138,  404;  Ruegg’s  Employers’  Liabil- 
ity Act,  6th  ed.,  155,  164  ; 20  Am.  & Eng.  Encyl.  of  Law,  2nd 
ed.,  p.  75  seq.‘,  Wilson  v.  Love  (1897),  25  Ct.  Sess.  Gas.  4th 
ser.  280.  The  plaintiff  had  no  right  to  be  where  he  w^as.  It 
was  no  part  of  his  duty  to  be  there  ; his  duty  being  to  trim  the 
coal,  as  it  passed  through  the  chute.  A safe  way  was  provided 
to  and  from  the  derrick,  and  this  ladder  was  not  intended  for 
the  use  of  the  men,  but  merely  for  the  purpose  of  repairing  the 
derrick,  and  the  plaintiff,  in  going  to  where  he  was,  was 
actuated  merely  by  curiosity;  Lowe  v.  Pearson,  [1899]  1 Q.B. 
261.  There  is  no  evidence  to  shew  that  the  coal  did  come  from 
the  derrick,  but  even  if  it  did,  and  it  fell  on  the  ladder,  the 
tendency  would  be  for  it  to  fall  directly  to  the  ground,  or  in  a 
direction  away  from  the  plaintiff.  The  more  probable  theory 
is  that  the  plaintiff  lost  his  footing  on  the  ladder  and  fell  to  the 
ground  and  was  iniured  by  his  head  striking  the  ground.  The 
Divisional  Court  should  not  have  interfered  with  the  findings 
of  the  learned  Chief  Justice,  who  saw  the  witnesses  and  had  all 
the  facts  before  him. 

J.  B.  Clarke,  K.C.,  for  the  respondents.  The  deceased,  as 
found  by  the  learned  Chief  Justice,  was  properly  where  he  was, 
the  ladder  being  used  by  the  men,  when  it  was  necessary  for 
them  to  go  in  that  direction,  and  it  was  also  found  that  he  was 
acting  in  the  discharge  of  his  duty.  Upon  the  findings,  the 
Divisional  Court  properly  came  to  the  conclusion  that  there 
was  evidence  of  negligence,  for,  if  there  had  been  no  defect, 
the  coal  could  not  have  escaped  and  caused  the  injury,  except 
through  some  act  of  negligence  on  the  part  of  the  defendant. 
There  was  evidence  to  shew  that  when  loading,  the  coal  often 
fell  out,  and  the  piece  here  did  fall  and  strike  the  deceased. 
There  was  evidence  of  defective  construction,  for  it  appeared  that 
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the  beams  of  the  track  across  the  chute  prevented  the  coal  from 
falling  through,  and  thereby  caused  it  to  fly  off  to  one  side,  and 
under  the  circumstances  the  sides  of  the  derrick  should  have 
been  protected  so  as  to  have  prevented  the  coal  from  flying 
out:  Webster  v.  Foley,  21  S.C.R.  580;  Heske  v.  Samuel- 

son  (1883),  12  Q.B.D.  30;  Gripps  v.  Judge  (1884),  13  Q.B.D. 
583;  Choate  v,  Ontario  Rolling  Mills  Co.,  Limited  (1900),  27 
A.R.  155.  The  doctrine  of  res  ipsa  loquitur  applies,  for  the 
deceased  might  reasonably  have  assumed  that  he  was  in  a place 
of  safety  : and,  when,  therefore,  an  accident  occurred  it  must  be 
assumed,  that  in  the  absence  of  evidence  to  the  contrary 
there  was  either  some  defect,  or  a want  of  care  on  the  part  of 
the  defendants  which  caused  the  accident:  Scott  v.  London  and 
St.  Katharine  Docks  Co.,  3 H.  & C.  596.  The  flndings  of  the 
learned  Chief  Justice  are  all  in  the  plaintiff’s  favor.  What  we 
complain  of  is  that  his  deductions  therefrom  are  erroneous  : 
Webster  v.  Foley,  21  S.C.R.  580,  585. 

January  25.  The  judgment  of  the  Court  was  delivered 
by  Garrow,  J.  a.: — -This  is  an  appeal  by  the  defendants 
from  the  judgment  of  a Divisional  Court  reversing  the  judg- 
mint  at  the  trial  without  a jury  of  Meredith,  C.J.,  who 
dismissed  the  action  but  assessed  the  damages  at  $1,000  in 
case  the  plaintiff  should  be  held  entitled  to  recover,  which 
amount  has  been  awarded  to  the  plaintiff  by  the  judgment 
appealed  against. 

The  plaintiff  sues  as  administratrix  of  her  late  husband 
Joseph  Bisnaw,  who  for  several  years  prior  to  his  death,  on 
July  29th,  1902,  had  been  a workman  in  the  employment  of 
the  defendant,  a coal  merchant  carrying  on  business  at  the  town 
of  Brockville. 

On  the  day  of  his  death  the  deceased  was  employed  in 
unloading  coal  for  the  defendant  from  a vessel  by  means  of  a 
permanent  derrick  owned  by  the  defendant,  by  means  of  which 
the  coal  was  hoisted  from  the  vessel  to  a height  of  some  50 
feet,  and  there  dumped  into  a chute  down  which  it  descended 
usually  into  a tram  car  which  ran  on  rails,  which,  when  filled, 
was  removed,  weighed  and  then  dumped  as  required,  but  it  was 
not  unusual  to  dispense  with  the  tram  car,  and  to  permit  the 
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coal  to  descend  directly  into  the  railway  car  below  in  course  o£ 
being  loaded,  which  was  the  mode  being  employed  when 
deceased  met  with  the  accident  in  respect  to  which  this  action 
is  brought. 

A model  of  the  derrick  was  used  at  the  trial  and  before  us, 
and  from  an  examination  of  this  model  it  appears  that  the 
descending  chute  is  practically  divided  in  two,  a space  between 
‘ having  been  left  without  sides  to  admit  of  the  introduction  of 
the  tram  car,  which,  when  in  place,  filled  up  this  otherwise 
open  space.  In  this  situation  the  tram  car  would  stand  upon 
rails  crossing  the  lower  or  second  opening  of  the  chute,  but 
when  not  in  place  the  descending  coal  would  fall  upon  each  side 
of  and  on  top  of  these  rails.  These  rails,  and  the  mouth,  as  it 
might  be  called,  of  the  lower  chute  were  on  the  level  of  a plat- 
form or  floor  up  to  which  led  a ladder  or  outer  stair  from  the 
ground,  the  distance  from  the  outer  edge  of  the  mouth  of  the 
lower  chute  to  the  edge  of  the  floor  next  to  the  ladder  being  3 
feet  9 inches.  Upon  this  ladder  the  deceased  was  on  the 
occasion  in  question  when  he  was  struck  on  the  head  by  a large 
piece  of  coal  and  killed.  There  was  no  protection  or  barrier 
between  the  chute  and  the  outer  edge  of  the  floor  overhanging 
the  ladder  although  part  of  the  space  was  occupied  by  studding, 
between  which  were  quite  open  spaces  large  enough  to  have 
permitted  the  piece  of  coal  which  struck  deceased  to  have 
escaped. 

The  derrick  had  been  in  use  15  years,  and  no  similar  acci- 
dent has  occurred,  nor  was  there  evidence,  apart  from  the 
accident,  that  it  was  usual  for  coal  to  escape  although  it 
appeared  that  it  did  occasionally  fall  upon  the  platform 
surrounding  the  mouth  of  the  lower  chute. 

It  was  not  disputed  that  the  deceased  was  struck  and 
killed  by  this  piece  of  coal,  nor  that  such  coal  came  from  the 
coal  then  being  unloaded. 

The  learned  Chief  Justice  of  the  Common  Pleas  found 
that  deceased  lost  his  life  through  no  fault  of  his  — that 
he  was  killed  by  a piece  of  coal  which  fell  on  the  platform,  and 
thence  to  the  ground,  striking  deceased  in  its  descent,  that  he 
was  in  no  fault  for  using  the  ladder  as  he  did,  and  that  had 
negligence  been  made  out  he  would  have  found  in  the  plaintiff’s 
favour,  but  he  held  that  the  plaintiff  had  failed  to  establish 
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negligence  either  at  common  law  or  under  the  Workman’s  Com- 
pensation for  Injuries  Act,  the  evidence  shewing,  as  he  held, 
that  the  derrick  was  in  the  usual  form,  that  it  had  been  in  use 
for  15  years,  and  that  during  all  that  period  no  coal  had  ever 
been  known  to  fall  except  in  small  particles,  evidence  which  he 
said  he  could  not  disregard,  and  upon  which  it  is  obvious  that 
he  based  his  judgment. 

In  the  Divisional  Court  a different  view  prevailed,  and  it 
was  held  that  the  plaintiff  had  established  negligence  on  the 
part  of  the  plaintiff,  and  was  entitled  to  recover  the  damages 
assessed  at  the  trial. 

The  case  is  certainly  not  free  from  difficulties,  but  upon  the 
whole  I agree  with  the  conclusion  reached  in  the  Divisional 
Court.  If  the  case  had  been  tried  by  a jury  it  could  not,  I 
think,  have  been  properly  withdrawn  from  them,  and  it  would 
have  been  for  the  jury  to  say  whether  under  all  the  circum- 
stances the  defendant  had  exercised  reasonable  care  to  provide 
and  maintain  reasonably  safe  appliances  and  methods  in  carry- 
ing on  the  work  in  which  deceased  was  engaged.  In  such  an 
enquiry  the  fact  that  the  same  work  with  the  same  appliances 
had  been  carried  on  for  15  years  without  accident,  while 
strong,  would  certainly  not  be  conclusive  evidence  that  the 
plaintiff’s  duty  had  been  discharged.  To  my  mind,  and  speak- 
ing as  a juror,  it  seems  to  me  that  with  a platform,  level  and 
unprotected,  less  than  four  feet  wide  between  the  mouth  of  the 
chute  and  the  head  of  the  ladder,  upon  which  platform  coal 
from  time  to  time  fell,  the  danger,  notwithstanding  the  15 
years  immunity,  was  always  an  obvious  one,  and  the  defect  one 
which  should  have  been,  as  it  could  very  easily  have  been,  pro- 
vided against. 

This  danger  was,  of  course,  increased  when  the  tram  car 
was  not  in  use,  for  then  the  whole  space  between  the  upper  and 
lower  chutes  was  open,  and  the  coal,  descending  in  large  quanti- 
ties from  the  very  considerable  height  above  and  striking  the 
rails  which  bisect  the  mouth  of  the  lower  chute,  would  very 
naturally  be  driven  wide,  with  the  danger  that  at  some  time  a 
piece  would  go  beyond  the  edge  of  the  narrow  platform  to  the 
ladder  as  in  the  present  case. 

The  appeal  should,  I think,  be  dismissed  with  costs. 

G.  F.  H. 
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Re  Publishers’  Syndicate. 

Greig’s,  Parke’s,  and  Connery’s  Cases. 

Damages — Publishing  Company — Contract  to  Supply  Books,  etc.,  for  a Fixed 

Period — Liquidation  of  Company — Damages  for  Residue  of  Period — Right 

to  Recover. 

On  payment  of  a subscription  fee  to  a publishing  company,  certificates  were 
issued  by  the  company  to  the  subscribers,  guaranteeing  to  such  purchasers 
the  privilege  for  five  years  of  purchasing  all  books,  magazines  and  periodicals 
and  other  printed  matter  at  the  price  quoted  in  the  company’s  catalogues 
and  bulletins,  but  subject  to  ordinary  trade  fluctuations,  and  undertaking 
to  act  for  such  subscribers  as  purchasing  agents,  at  the  lowest  possible 
prices,  for  books,  etc.,  not  contained  in  such  catalogue.  The  certificates 
were  not  transferable,  and  were  only  available  to  subscribers  for  their 
personal  and  family  use  and  benefit.  Before  the  expiry  of  the  above  period 
a liquidation  order  was  obtained  for  the  winding-up  of  the  company,  where- 
upon certain  subscribers  claimed  to  be  placed  on  the  list  of  contributors  for 
damages  alleged  to  have  been  sustained  by  them  through  the  company’s 
failure  to  supply  them  with  books,  etc.,  during  the  residue  of  the  term  : — 
Held,  that  only  nominal  damages  were  recoverable,  for  beyond  this  they  were 
of  too  speculative  or  conjectural  a character  to  be  ascertained,  nor  could  any 
part  of  the  subscriptions  be  recovered  back  on  the  ground  of  it  being 
unearned.  Village  of  Brighton  v.  Auston  (1892),  19  A.R.  305,  specially 
referred  to. 

This  was  an  appeal  by  the  liquidator  of  the  Publishers’ 
Syndicate,  Limited — which  had  been  declared  to  be  insolvent 
and  was  being  wound  up  under  the  Winding  Up  Act,  R.S.C. 
1886,  ch.  129,  and  amending  Acts — from  the  judgment  or  order 
of  Falconbridge,  C.J.K.B.,  varying  the  judgment  or  order  of  John 
Winchester,  Esquire,  K.C.,  the  official  referee,  in  an  application 
made  to  him  by  certain  subscribers  to  be  placed  on  the  list  of 
creditors. 

The  application  was  made  by  William  J.  Greig,  Robert  J. 
Parke,  and  David  Connery  as  registered  subscribers  in  the 
syndicate,  to  be  entered  on  the  list  of  creditors  for  the  amount 
of  damages  alleged  to  have  been  sustained  by  them  under  their 
respective  contracts  with  the  syndicate. 

The  syndicate  had  in  the  year  1899,  in  consideration  of 
the  payment  of  $10.50  by  the  subscribers,  issued  to  them  what 
were  termed  certificates  of  registration,  under  which  certain 
privileges  were  granted. 

The  form  of  the  certificate  issued  was  as  follows : — 
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“ This  is  to  certify  that  is  a registered  sub- 

scriber in  the  Publishers’  Syndicate  of  Ontario,  Limited,  and  is 
entitled  to  all  the  benefits  and  advantages  accruing  from 
registration  in  the  said  syndicate  for  the  period  of  five  years 
from  the  date  hereof.  The  Publishers’  Syndicate  guarantee 
that  it  will  furnish  to  the  person  mentioned  herein  all  books, 
magazifies,  periodicals  and  other  printed  matter  obtainable  at 
the  prices  quoted  in  their  current  catalogues  and  bulletins, 
subject  to  the  ordinary  trade  fluctuations,  and  will  also  act  for 
the  said  subscriber  in  the  capacity  of  purchasing  agents, 
supplying  the  said  subscriber  with  any  books,  magazines, 
stationery  or  sundries  obtainable,  not  listed  in  their  catalogues, 
at  the  lowest  possible  prices,  provided  their  character  does  not 
contravene  the  laws  of  the  country  or  the  causes  of  morality  or 
religion.”  At  the  foot  of  the  certificate  the  following  appeared 
in  small  type  : — ‘‘  Registered  subscribers  are  not  responsible 
for  any  debts  or  obligations  of  the  syndicate,  the  entire 
financial  responsibility  resting  on  the  stockholders,  officers  and 
directors.  There  will  be  no  assessments,  liabilities  or  dues  of 
any  kind  beyond  the  regular  registration  fee.  This  certificate 
is  not  transferable,  and  the  said  subscriber  in  becoming  such 
agrees  not  to  avail  himself  or  herself  of  the  privileges  conferred 
by  it  except  for  his  or  her  own  personal  and  family  use  and 
benefit.”  And  printed  on  the  large  seal  attached  or  affixed  on 
such  certificate  were  the  words  : — “ Registration  in  the  Pub- 
lishers’ Syndicate  of  Ontario,  Limited,  wholesale  prices  on 
your  purchases  on  books,  stationery,  periodicals,  etc.,  for  five 
years.”  Subsequently  another  form  of  certificate  was  issued 
as  follows  : — 

“The  Publishers’  Syndicate,*Limited. 

“ Certificate  of  Registration. 

“ This  is  to  certify  that  is  a registered  sub- 

scriber in  the  Publishers’  Syndicate,  Limited,  and  is  entitled  to 
all  the  benefits  and  advantages  accruing  from  registration  in 
the  said  Syndicate  for  the  period  of  five  years  from  the  date 
hereof. 

Dated  this  day  of  , 1 . 

The  additional  facts  so  far  as  material  are  set  out  in  the 
judgment  of  the  referee. 
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The  application  came  on  for  hearing  before  the  referee  on 
November  29,  1901. 

H.  T.  Caniff,  for  the  applicant. 

C.  D.  Scott,  for  the  liquidator. 

The  referee  reserved  his  decision  and  subsequently  delivered 
the  following  judgment  : 

May  28.  Mr.  Winchester,  official  referee  : — In  support 
of  the  claims  made,  evidence  was  given  before  me  by  these 
so  called  subscribers,  namely,  Mr.  Parke,  a consulting  engineer, 
who  received  a certificate  dated 

and  who  had  purchased  about  $80  worth  of  books  since  he 
obtained  it  on  which  he  believes  he  saved  from  15  to  20  per 
cent,  by  purchasing  under  it.  He  adds  that  he  would 
have  continued  to  purchase  from  the  syndicate. 

David  Connery,  elocutionist,  stated  that  he  had  obtained 
a certificate  he  thinks  in  1899,  and  that  it  is  hard  to  say  what 
amount  he  bought  from  the  syndicate  — about  $100  a year, 
probably  $200 — since  he  became  a subscriber.  Books  costing 
$1.50  each  elsewhere  he  had  only  paid  90  cents  for  to  the 
syndicate.  That  he  has  lost  considerably  by  having  to  buy 
these  books  at  $1.50.  He  would  have  bought  more  now  than 
formerly  as  his  pupils  had  increased  ; such  pupils  must  have 
one  of  these  books.  He  would  have  made  at  least  20  per  cent, 
on  his  purchases. 

Dr.  Greig ; — His  certificate  issued  oii  the  29th  December, 
1899,  for  which  he  paid  $10.50  ; he  couldn’t  say  how  much  he 
had  purchased  during  the  time  since  then,  but  thinks  over  $100, 
and  considers  that  he  made  at  least  $12  or  $15;  he  would 
have  continued  to  deal  with  the  syndicate  provided  their  rates 
were  satisfactory.  Would  have  purchased  about  $40  or  $50 
worth  a year ; on  blank  forms  he  saved  about  50  per  cent,  at 
least. 

In  Mr.  Connery’s  case  I think  he  committed  a breach  of  the 
contract  long  before  any  breach  by  the  syndicate.  He  agreed 
“ not  to  avail  himself  of  the  privileges  conferred  by  the  cer- 
tificate except  for  his  own  personal  use  and  benefit,”  yet  he  admits 
buying  the  books  he  purchased  in  order  to  sell  them  at  a 
profit  to  his  pupils.  This  was  in  my  opinion  a clear  breach  of 
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the  contract  and  he  is  not  entitled  to  any  damages  for  a breach 
by  the  syndicate. 

With  reference  to  the  other  two  claimants,  there  is  no 
doubt  as  to  the  breach,  that  is  admitted,  but  it  is  impossible  to 
say  what  the  damages  are,  which  they  have  been  put  to.  The 
damages  are,  I think,  in  the  nature  of  what  is  termed 
speculative  damages.  It  is  undoubtedly  true  that  a party 
injured  by  a breach  of  contract  is  entitled  to  recover  all  his 
damages,  including  gains  prevented  as  well  as  losses  sustained, 
subject  to  certain  conditions  and  limitations,  and  these  are 
mentioned  in  a certain  action  of  Grifin  v.  Colver  (1858),  16 
N.  Y.  489,  where  Mr.  Justice  Seldon  lays  down  the  rule  as 
follows  : — ‘‘  It  is  a well  established  rule  of  the  common  law 
that  the  damages  to  be  recovered  for  a breach  of  contract 
must  be  shown  with  certainty,  and  not  left  to  speculation  or 
conjecture ; and  it  is  under  this  rule  that  profits  are  excluded 
from  the  estimate  of  damages  in  such  cases,  and  not  because 
there  is  anything  in  their  nature  which  should,  per  se,  prevent 
their  allowance.  Profits  which  would  certainly  have  been 
realized  but  for  the  defendant’s  default  are  recoverable ; those 
which  are  speculative  or  contingent  are  not.” 

The  damages  claimed  may  be  the  ordinary  and  natural  and 
even  necessary  result  of  the  breach  and  yet  if  in  their  nature 
uncertain  they  must  be  rejected.  Applying  the  rule  thus  laid 
down  to  claims  herein  I am  of  the  opinion  that  while  the 
claimants  have  undoubtedly  been  injured  by  the  breach  of 
their  contract,  the  damages  cannot  be  shewn  with  any 
degree  of  certainty  and  must  be  left  largely  to  speculation  or 
conjecture.  I hold  that  they  have  suffered  some  damage  but  I 
find  it  impossible  to  arrive  at  any  definite  amount  because  of 
the  nature  of  the  contract.  I therefore  allow  Mr.  Parke  and 
Dr.  Greig  nominal  damages  of  $1.00  each  as  and  for  their 
claims  herein ; the  costs  of  their  solicitors  will  be  fixed.  With 
reference  to  the  other  subscribers  who  may  have  claims,  as  no 
one  has  appeared  before  me  to  establish  the  same,  I disallow 
them.  I have  already  disposed  of  Mr.  Connery’s  claim  by  dis- 
allowing it. 

From  the  judgment  the  applicants  appealed  to  a Judge 
sitting  in  the  Weekly  Court. 
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The  appeal  was  heard  before^  Falconbridge,  C J.K.B. 

H.  F.  Caniff,  for  the  appellants. 

C.  D.  Scott,  for  the  liquidator. 

Falconbridge,  C.J.  : — The  learned  ofScial  referee  is  clearly 
right  in  disallowing  the  claim  of  David  Connery,  not  because 
Connery  committed  a breach  of  the  contract  entitling  the 
syndicate  to  put  an  end  thereto,  but  because  the  selling  of 
books  at  a profit  was  not  contemplated  by  the  contract,  and 
therefore  loss  of  prospective  profits,  besides  being  obnoxious  to 
the  general  rule,  was  never  in  contemplation  of  the  parties. 
His  general  statement  that  he  bought  a great  many  books, 
besides,  does  not  afford  any  reasonable  basis  for  a specific 
finding  of  damages.  But  I think  as  to  Parke  and  Greig  that 
the  learned  referee  has  confounded  loss  of  prospective  profits 
or  speculative  damage  with  the  loss  which  these  two  claimants 
will  sustain  by  reason  of  not  being  able  for  three  years  to  buy 
a certain  quantity  of  books  for  their  own  use  at  a certain 
prescribed  discount,  i.e , at  a price  less  than  they  can  buy  them 
for  in  the  open  market. 

I assess  Parke’s  damages  at  $30.00. 

I assess  Greig’s  damages  at  $20.00. 

No  costs  of  appeal  as  to  Connery’s  claim  which  added 
nothing  to  the  general  costs  of  the  appeal.  Parke  and  Greig 
rank  as  above  for  $30.00  and  $20.00  respectively,  with  $20.00 
each  costs  allowed  by  the  referee,  and  costs  of  their  appeal, 
which  I fix  at  the  sum  of  $10.00  each. 

From  this  judgment  the  liquidator,  under  leave  obtained, 
appealed  to  the  Court  of  Appeal. 

On  October  9th,  1903,  the  appeal  was  argued  before 
Moss,  C.J.O.,  OsLER,  Maclennan,  and  Maclaren,  JJ.A. 

C.  D.  Scott,  for  the  appellant.  The  damages  claimed  are  of 
too  speculative  and  uncertain  a character  to  be  recoverable. 
The  prices  were  subject  to  trade  fluctuations.  Other  trades 
might  give  the  same  discount.  Further,  there  is  nothing  to 
shew  that  any  of  these  parties  would  necessarily  have  pur- 
chased during  the  balance  of  the  period.  Parke  said  it  would 
have  depended  upon  his  financial  condition ; Gregg  said  it 
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would  depend  on  the  prices  not  being  raised  — but  by  the 
express  terms  of  the  contract  the  syndicate  were  empowered  to 
raise  the  prices,  if  it  were  deemed  necessary  to  do  so ; and  as 
to  Connery,  there  is  nothing  to  shew  that  he  would  necessarily 
have  purchased  ; and  further,  Connery,  by  his  own  act,  de- 
prived himself  of  the  right  to  any  claim : Grifin  v.  Colver,  16 
N.Y.  489;  Laishley  v.  Goold  Bicycle  Go.  (1902),  4 O.L.R.  350. 

R.  McKay,  for  the  respondents.  There  is  no  doubt  but 
that  the  contracts  were  favourable  to  the  respondents,  as  they 
were  to  get  books  at  from  15  to  20  per  cent,  discount.  They 
shew  what  their  profits  had  been,  and  their  evidence  is  clear 
that  they  would  have  continued  to  purchase  during  the  exist- 
ence of  the  syndicate.  The  profits  are  then  clearly  shewn. 
Why,  therefore,  must  it  be  assumed  that  during  the  remainder 
of  the  term  of  the  contract  they  would  be  of  an  uncertain 
or  fluctuating  character,  and  therefore  merely  speculative  ? 
In  any  event,  they  are  entitled  to  recover  back  the  unearned 
amount  of  their  subscriptions  on  the  same  basis  as  the 
unearned  amounts  of  premiums  of  insurance  are  allowed : 
Allison  V.  Chandler  (1863),  11  Mich.  543,  554;  Marcus  v. 
Myers  (1895),  11  Times  L.R.  327  ; McMahon  v.  Field  (1881), 
7 Q.B.D.  591 ; Hadley  v.  Baxendale  (1854),  9 Ex.  341 ; Simp- 
son V.  London  and  North-Western  R.W.  Co.  (1876),  1 Q.B.D. 
274;  Blachford  v.  Green  (1892),  14  P.R.  424;  Ontario  Lan- 
tern Co.  V.  Hamilton  Brass  Manufacturing  Go.  (Limited) 
(1900),  27  A.R.  346. 

January  25.  The  judgment  of  the  Court  was  delivered  by 
OsLER,  J.A. : — Upon  further  consideration,  and  contrary  to  the 
view  1 was  at  first  disposed  to  adopt,  I am  of  opinion  that  the 
appeal  should  be  allowed  and  the  judgment  of  the  official 
referee  restored. 

The  contract  of  the  subscribers  with  the  syndicate  is  one 
purely  personal  to  the  respective  respondents,  and  so  many 
elements  of  uncertainty  enter  into  the  consideration  of  what 
loss  or  damage  they  may  sustain  in  the  future  by  reason  of  the 
termination  of  the  contract  three  years  before  the  expiration 
of  its  term,  that  such  loss  or  damage  becomes  of  an  entirely 
speculative  or  conjectural  character.  What  the  respondents’ 
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capacity  or  desire  to  purchase  might  continue  to  be  ; what 
prices  the  syndicate  might  quote  in  its  current  catalogues  or 
bulletins  ; what  might  be  the  lowest  possible  prices  at  which 
they  could  buy  for  the  subscriber  books  not  quoted  in  their 
catalogues,  are  all  matters  on  which  the  subscriber’s  possible 
loss  depends,  and  these  are  of  the  utmost  uncertainty,  and 
incapable  of  being  established  for  the  purpose  of  founding  an 
estimate  of  damage.  If  the  factors  of  the  syndicate’s  agree- 
ment were  constant,  the  saving  of  one  year  might  have 
formed  a sort  of  guide  in  one  direction  in  estimating 

probable  loss  in  future  years ; but  where  not  merely  the 
continuance  of  the  subscriber’s  disposition  or  ability  to  buy, 
but  also  the  prices  which  the  syndicate  might  from  time  to 
time  hereafter  fix  in  their  catalogues  or  bulletins,  and  how 
trade  fluctuations  might  affect  such  prices,  are,  as  at  this  stage 
they  must  necessarily  be,  entirely  unknown  and  incapable  of 
proof,  the  official  referee  cannot  be  said  to  have  been 

wrong  in  holding  that  the  respondents  were  entitled  to  no 
more  than  nominal  damages.  It  was  suggested  that  they 

should  at  least  be  allowed  a sum  equal  to  the  assumed 

unearned  proportion  of  the  subscription  fee,  $6,  in  each  case. 
There  is,  however,  nothing  which  would  warrant  us  in  holding 
that  the  consideration  for  the  contract  is  severable.  See 
Village  of  Brighton  v.  Auston  (1892),  19  A.R.  305. 

The  appeal  must  be  allowed,  but  on  the  terms  mentioned  in 
the  order  giving  leave  to  appeal,  of  the  appellants  paying  the 
respondents’  costs  of  the  appeal  as  between  party  and  party 
and  the  other  costs  mentioned  in  that  order. 
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[DIVISIONAL  COURT.] 

In  re  L’Abb]^  and  the  Corporation  of  Blind  River. 

Municipal  Corporations — By-law — Casting  Vote  of  Reeve — Pecuniary  Interest — 
Reduction  of  Liquor  Licenses — Disqualification. 

A member  of  a municipal  corporation  is  disqualified  from  voting  in  the  council 
upon  any  subject  in  which  he  has  a personal  or  pecuniary  interest,  distinct 
from  that  which  he  has  as  a ratepayer  in  common  with  other  ratepayers. 

The  by-law  in  this  case,  to  reduce  the  number  of  liquor  licenses  in  the  munici- 
pality, was  quashed  because  carried  by  .the  casting  vote  of  the  reeve  who 
was  mortgagee  of  one  of  the  properties  likely  to  be  affected  by  it,  under  the 
circumstances  mentioned  in  the  judgment. 

This  was  an  appeal  by  Israel  L’Abbe  from  an  order  of  the 
senior  Judge  of  the  district  court  of  Algoma,  dismissing  a sum- 
mary application  by  the  appellant  to  quash  a by-law  passed  by 
the  municipal  council  of  Blind  River,  reducing  the  number  of 
liquor  licenses  for  the  municipality,  upon  the  ground  that  the 
reeve,  upon  whose  casting  vote  the  by-law  was  passed,  had  a 
pecuniary  interest  in  the  result  of  the  reduction  in  the  number 
of  licenses. 

The  appeal  was  argued  on  January  Ilth,  1904,  before  Boyd, 
C.,  and  Ferguson,  and  Meredith,  JJ. 

W.  E.  Middleton,  for  the  appellant,  contended  that  the 
reeve  should  not  have  voted  on  account  of  his  interest  as  mort- 
gagee : City  of  Toronto  v.  Bowes  (1854),  4 Gr.  489,  at  pp.  503-4; 
Re  Baird  and  The  Village  of  Almonte  (1877),  41  U.C.R.  415  ; 
that  he  was  virtually  holder  of  the  license : Re  Vashon  and 
Corporation  of  East  HawJceshury  (1879),  30  C.P.  194,  at  p.  203  ; 
Hewison  v.  Corporation  of  Pembroke  (1884),  6 O.R.  170 ; 
Stroud  v.  Consumers  Water  Co.  (1894),  56  N.J.L.R.  422,  428 ; 
Rouleau  v.  Corporation  of  St.  Lambert  (1895),  Q.O.R.  10  S.C. 
69,  at  p.  81  ; Beach  on  Corporations,  vol.  1,  par.  285  ; Dillon 
on  Corporations,  4th  ed.,  par.  311  ; Amer.  and  Eng.  Encyc. 
of  Law,  2nd  ed.,  vol.  20,  p.  1214 ; R.S.O.  1897,  ch.  245,  secs. 
18-20. 

Grayson  Smith,  for  the  corporation  of  Blind  River,  con- 
tended that  as  no  direct  personal  interest  of  the  reeve  was 
affected  he  was  not  debarred  from  voting  : Steakert  v.  City  of 
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East  Saginaw  (1870),  22  Mich.  104,  especially  at  p.  112;  Re 
Morton  and  Corporation  of  St.  Thomas  6 A.R.  323; 

Pells  V.  Boswell  (1885),  8 O.R.  680;  Dillon  on  Municipal  Cor- 
porations, 4th  ed.,  p.  369. 

Middleton,  in  reply,  referred  to  Re  McLean  and  Corpora- 
tion of  the  Township  of  Ops  (1880),  45  ll.C.R.  335. 
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February  1.  Boyd,  C.  : — “The  plain  principle  of  justice,  that 
no  one  can  be  a judge  in  his  own  cause,  pervades  every  branch 
of  the  law,  and  is  as  ancient*  as  the  law  itself  Paley  on  Sum- 
mary Convictions,  7 th  ed.,  p.  43,  thus  sums  up  the  old  law. 
And  in  Allinson  v.  General  Council  of  Medical  Education  and 
Registration,  [1894]  1 Q.B.  750,  we  have  the  modern  exposi- 
tion : “ In  the  administration  of  justice,  whether  by  a recog- 
nized legal  Court,  or  by  persons  who,  although  not  a legal  public 
Court,  are  acting  in  a similar  capacity,  public  policy  requires 
that,  in  order  that  there  should  be  no  doubt  about  the  purity  of 
the  administration,  any  person  who  is  to  take  part  in  it  should 
not  be  in  such  a position  that  he  might  be  suspected  of  being 
biased  ” : Lord  Esher,  M.R.,  al>  p.  758. 

This  fundamental  rule  in  the  administration  of  the  law  is 
equally  venerable  and  pervasive  in  the  consuetudinary  practice 
of  parliaments  and  legislative  bodies.  No  better  expression  of 
it  can  be  found  in  this  regard  than  in  the  language  of  a very 
learned  and  distinguished  Speaker  of  the  English  House  of  Com- 
mons in  1811.  Mr.  Speaker  Abbott  said  ; “ The  rule  was  very 
plain  ; if  they  opened  their  journals  they  would  find  it  estab- 
lished 200  years  ago,  and  then  spoken  of  as  an  ancient  practice, 
that  a personal  interest  in  a question  disqualified  a member 
from  voting.  But  this  interest,  it  should  be  further  understood, 
must  be  a direct  pecuniary  interest  and  separately  belonging  to 
the  person  whose  votes  were  questioned,  and  not  in  common 
with  the  rest  of  His  Majesty’s  subjects,  or  on  a matter  of  state 
policy:”  Hansard,  vol.  20,  p.  1011. 

May  says  that  the  extent  to  which  tjie  rule  of  personal 
interest  in  a vote  given  by  a member  against  a private  bill 
which  would  create  a project  intended  to  compete  with  an  under- 
taking in  which  he  has  a pecuniary  interest,  reaches,  is  as  yet 
undecided.  That  is,  there  is  no  formulated  rule  of  the  House, 
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but  every  one  so  voting  runs  the  risk  of  having  his  vote  dis- 
allowed by  the  subsequent  action  of  the  House : Parliamentary 
Practice,  10th  ed.,  p.  356. 

So  in  Canada  the  Dominion  Parliament  have  adopted  the 
old  English  order ; '‘No  member  is  entitled  to  vote  upon  any 
question  in  which  he  has  a direct  pecuniary  interest,  and  the 
vote  of  any  member  so  interested  will  be  disallowed  : Bourinot’s 
Parliamentary  Procedure,  3rd  ed.,  p.  509.  This  rule,  expressed 
in  the  same  words,  is  in  force  as  Rule  No.  16  in  the  Legislative 
Assembly  of  Ontario  : see  Members’  Manual,  p.  132  {ex  rel.  J. 
R.  Cartwright,  K.C.).  And  as  to  private  legislation,  it  is  said 
by  Bourinot  that,  while  members,  may  properly  vote  on  any 
question  in  which  they  have  no  direct  pecuniary  interest,  they 
will  not  be  allowed  to  vote  for  any  bill  of  a private  nature  if 
it  be  shewn  that  they  are  immediately  interested  in  its  passage: 
ih.  p.  512. 

A very  pointed  illustration  of  the  rule  is  to  be  found  in  the 
legislation  of  Ontario,  R.S.'O.  1897,  ch.  12,  sec.  11,  by  which 
timber  licensees  interested  therein,  directly  or  indirectly,  are 
disqualified  from  voting  on  any  question  affecting  the  license, 
or  in  which  they  are  interested  by  reason  of  such  license. 

The  same  principle  was  carried  expressly  into  municipal 
government  in  the  Imperial  statute,  5 & 6 Viet.  ch.  104,  sec.  2 
(1842),  and  continued  in  the  Act  of  1882  in  these  words:  “A 
member  of  the  council  shall  not  vote  or  take  part  in  the  dis- 
cussion of  any  matter  before  the  council,  or  a committee,  in 
which  he  has,  directly  or  indirectly,  by  himself,  or  by  his  partner, 
any  pecuniary  interest :”  45-46  Viet.  ch.  50,  sec.  22,  sub-sec.  3. 

The  Quebec  municipal  code  contains  this  provision  : “ No 
member  of  a council  can  take  part  in  the  discussion  of  any 
question  in  which  he  has  a personal  interest :”  Art.  135.  This, 
according  to  Mr.  Justice  Andrews,  is  but  the  affirmance  of  a 
common  law  principle : Rouleau  v.  Corporation  of  St.  Lambert 
Q.  0.  R.  10  S.  C.  69,  at  p.  81.  He  cites  Beach  on  Public 
Corporations  (Vol.  1,  sec.  285)  to  this  effect:  “It  is  essential  to 
the  validity  of  action  upon  a proposition  submitted  to  the  board, 
that  a majority  of  all  the  members  qualified  to  vote  in  the 
particular  instance  shall  be  present,  and  members  having  a 
direct  pecuniary  interest  in  the  matter  adverse  to  the  munici- 


ONTARIO  LAW  REPORTS. 


233 


VII.] 


palitj  which  they  represent  are  excluded  in  counting  a 
quorum.”  There  is  also  to  be  found  in  Dillon  a more  succinct 
statement  of  like  import : “ It  is  clear  that  members  of  a coun- 
cil cannot  properly  act  upon  questions  in  which  their  own 
pecuniary  interest  is  directly  and  specially  involved:”  Muni- 
cipal Corporations,  4th  ed.,  sec.  292,  p.  369. 

These  authorities  do  not  exactly  support  the  proposition  as  to 
the  common  law  rule  touching  disqualifying  interest  in  the 
members  of  a municipal  corporation  ; as  to  such  a body  exercis- 
ing delegated  powers  of  law-making,  the  origin  is  to  be  sought 
rather  in  the  ancient  rule  which  prevailed  in  parliamentary 
procedure. 

No  direct  enactment  like  that  of  Quebec  is  to  be  found  in 
Ontario  law  as  to  municipal  corporations,  but  that  some  such 
unwritten  rule  does  exist  is  favoured  by  expressions  of  the 
Judges  in  Re  Baird  and  the  Village  of  Almonte,  41  U.C.R. 
415,  at  p.  429,  and  Re  Vashon  and  Corporation  of  East 
Hawkesbury,  30  C.P.  194,  at  p.  203. 

This  rule  of  public  policy  which  safeguards  proceedings  in 
the  higher  legislatures  may  well  obtain  in  the  conduct  of  pro- 
ceedings in  the  lesser  organs  of  government,  and  apply  to  the 
delegated  jurisdiction  intrusted  to  municipalities  in  the  adminis- 
tration of  local  affairs,  and  the  policy  of  their  smaller  territorial 
sub-divisions. 

The  High  Court  of  Parliament  was  not  only  a legislative 
but  a judicial  body.  It  combined  legislative  capacity  and 
judicial  power,  and  it  would  seem  that  the  analogy  of  cases  as 
to  Judges  and  magistrates  strongly  applies  to  the  fiduciary  con- 
duct of  municipal  councillors.  The  member  of  a council  stands 
as  trustee  for  the  local  community,  and  he  is  not  so  to  vote  or 
deal  as  to  gain  or  appear  to  gain  private  advantage  out  of 
matters  over  which  he,  as  one  of  the  council,  has  supervision  for 
the  benefit  of  the  public.  The  councillor  should  not  be  able  to 
invoke  the  political  or  legislative  character  of  his  act  to  secure 
immunity  from  control  if  the  taint  of  personal  interest  suffi- 
ciently appears  therein. 

Now,  the  interest  or  bias  which  disqualifies  is  one  which 
exists  separate  and  distinct  as  to  the  individual  in  the  particular 
case — not  merely  some  interest  possessed  in  common  with  his  fel- 


D.  C. 
1904 

L’Abbi6  and 
Blind  River 

Boyd,  C. 


234 


ONTARIO  LAW  REPORTS. 


[VOL, 

r>.  C.  lows  or  the  public  generally  : Regina  v.  The  Mayor  and  Justices 
1904  Deal  (1881),  45  L.T.N.S.  439,  441.  This  may  be  a direct 

L’Abb^iand  monetary  interest,  or  an  interest  capable  of  being  measured 
Bund  River  pecuniarily,  and  in  such  case  that  a bias  exists  is  presumed. 

Boyd,  c.  gut  there  may  be  also  substantial  interest  other  than  pecuniary^ 
and  then  the  question  arises,  on  all  the  circumstances,  as  to 
whether  there  is  a real  likelihood  of  bias — a reasonable  pro- 
bability that  the  interested  person  is  likely  to  be  biased  with 
regard  to  the  matter  in  hand.  These  are,  I think,  fair  deduc- 
tions of  the  doctrine  to  be  drawn  from  the  important  decision 
of  the  Court  of  Appeal  in  The  King  v.  Justices  of  Sunderland, 
[1901]  2 K.B.  357.  See  also  The  Queen  v.  Rand  (1866),  L.R. 
1 Q.B.  230,  and  Regina  v.  Gaisford,  [1892]  1 Q.B.  381,  384. 

In  brief,  it  appears  to  be  a question  of  fact  in  each  instance 
of  the  administration  of  public  trusts  to  say  whether  the  person 
voting  in  the  exercise  of  the  trust  has  such  a disqualifying 
interest  as  should  estop  him  from  taking  part  and  as  should 
nullify  his  vote. 

The  circumstances  of  this  case  are  peculiar  and  not  likely  to 
recur.  In  this  municipality,  which  consisted  of  one  township 
and  an  unincorporated  village,  containing  altogether  a popula- 
tion of  583,  there  had  been  passed  in  a former  year  a by-law 
allowing  three  liquor  licenses  for  taverns  to  be  issued  for  the 
locality,  which  remained  in  force  in  1903. 

As  a matter  of  fact,  only  two  licenses  had  been  granted  in 
this  municipality  at  any  time,  and  in  1903  these  licenses  were 
held,  one  by  a tavern  owned  by  the  brother  of  the  reeve,  and 
the  other  by  a tavern  which  was  held  under  mortgage  by  the 
reeve  to  secure  the  sum  of  $8,000,  on  which  had  been  paid 
$1,500. 

The  motion  in  the  council  was  to  repeal  this  by-law  allow- 
ing three  licenses  and  limit  the  number  to  two.  The  members 
divided  equally,  two  and  two,  and  by  the  casting  vote  of  the 
reeve  the  former  by-law  was  repealed  and  the  number  of 
licenses  permissible  was  reduced  to  two.  That  action  would  tie 
the  hands  of  the  license  commissioners,  who  would  be  unable 
lawfully  to  consider  more  than  the  granting  of  two  licenses,  and 
it  is  to  be  fairly  inferred  that  the  licenses  would  go  in  continua- 
tion of  the  existing  licenses  and  to  the  exclusion  of  the  other 
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intending  applicant,  who  is  the  moving  party  in  this  applica- 
tion. The  vote  of  the  reeve  secured  in  effect  the  renewal  of  the 
license  to  the  tavern  he  held  under  mortgage,  and  cut  out,  in 
effect,  any  chance  of  a competitor  who  might  share  the  profits 
of  the  mortgaged  tavern  and  impair  otherwise  the  value  of  his 
security.  The  reeve  swears  that  the  value  of  his  security  is 
ample,  though  no  license  was  granted  to  the  hotel.  This  is 
contravened  by  an  opposing  affidavit,  and  I think  it  would  be 
an  unsafe  conclusion  to  say  that  the  property  would  not  be 
seriously  depreciated  by  the  licensing  of  a third  house  in  the 
village.  The  vote  of  the  reeve  affected  his  property  held  under 
mortgage,  because  it  protected  it  from  the  possibility  of  another 
license  being  granted,  and  I am  not  able  to  say  that  there  is  an 
absence  of  direct  pecuniary  or  proprietary  interest  in  the  reeve 
as  to  his  casting  vote.  There  is  a real  likelihood  of  his  being 
influenced,  unconsciously  to  himself,  in  giving  this  vote,  not- 
withstanding his  assertion  that  he  was  acting  in  the  public 
interest  in  seeking  to  limit  the  number  of  licenses. 

That  being  the  conclusion  of  fact  to  be  drawn  from  the 
circumstances,  if  there  is  such  a likelihood,  then,  as  said  by  the 
Master  of  the  Rolls,  it  is  clearly  in  accordance  with  natural 
justice  and  common  sense  ” that  his  vote  should  not  be  allowed 
to  bring  about  a result  so  likely  to  be  favourable  to  himself. 

I have  not  overlooked  the  argument  ah  silentio  which  may 
be  drawn  from  the  provision  made  in  the  Act  R.S.O.  1897,  ch. 
245,  sec.  15,  sub-sec.  3,  that  where  a license  commissioner  is 
mortgagee  of  any  premises  he  shall  not,  under  a penalty  of 
$500,  vote  upon  any  question  affecting  the  granting  of  a license 
thereto.  This  was  passed  in  1883,  when  the  law  enabled  (as  it 
still  does  enable)  the  commissioners  to  limit  the  number  of 
tavern  licenses,  and  gave  like  power  also  to  the  township  council 
(sec.  4 (2)  and  sec.  20).  Now,  it  may  be  urged,  if  no  disqualifi- 
cation is  put  upon  the  commissioner  when  he  acts  in  limiting 
the  number  of  licenses  (though  he  be  a mortgagee  of  licensed 
premises),  and  that  disqualification  arises  only  under  the  statute 
when  he  is  directly  dealing  with  the  granting  of  licenses,  the 
mind  of  the  Legislature  (expressing  the  one  and  being  silent  as 
to  the  other)  was  that  neither  commissioner  nor  councillor  should 
be  disqualified  as  mortgagee  of  licensed  premises  when  the  mat- 
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L*  L.  ter  under  consideration  was  the  limiting  the  number  of  licenses 
1904  g^t  the  object  of  the  amendment  in  1883  was,  I think,  to  affix 
L’Abb^:  and  a penalty  on  what  was  before  an  improper  practice,  and  it  was 
‘ River  intended  to  legalize  the  interested  action  of  either  commis- 

Boyd,  c.  sioner  or  councillor  in  voting  on  the  reduction  of  licenses. 

That,  at  all  events,  is  the  conclusion  I have  reached  as  proper 
after  some  fluctuation  of  opinion. 

The  result  then  is,  that  the  decision  of  the  learned  Judge 
should  be  reversed  and  the  impeached  by-law  quashed;  but  it  is 
not  a case  for  costs. 

Ferguson,  J.,  concurred. 

Meredith,  J.  : — It  is  extraordinary  that,  in  this  Province, 
where  the  powers  of  municipal  councils  are  so  large,  and 
include  so  many  common  affairs,  and  the  effect  of  the  exercise 
of  them  so  far  reaching,  there  should  be  so  little  light  thrown, 
by  the  decided  cases  of  our  courts,  upon  the  question  of  the 
disqualification  of  members  of  such  councils  in  regard  to  voting 
upon  subjects  in  which  they  have  a personal  interest;  whilst 
in  the  neighbouring  States  the  cases  are  numerous,  and  a well- 
defined  rule  may  be  said  to  be  established.  A rule  which 
the  district  court  Judge  adopted,  and  intended  to  act  upon,  in 
this  case,  and  which  is  fairly  well  expressed  in  the  language 
quoted  by  him  in  the  judgment  now  in  appeal,  namely  : — 

“ A member  of  a municipal  council  is  disqualified  from 
voting  in  proceedings  involving  his  personal  or  pecuniary 
interests ; and  an  ordinance  or  resolution,  passed  by  the  con- 
currence of  one  or  more  members  so  disqualified,  is  void.” 

I have  been  able  to  find  but  one  case,  in  our  courts,  in 
which  any  such  principle  has  been  acted  upon  ; and  in  that 
case  the  judgment  was  also  based  upon  the  ground  that  the 
by-law  was  passed  for  private,  not  in  the  public,  interests ; and 
the  judgment  is  that  of  a single  Judge  only : In  re  Vashon 
and  The  Corporation  of  the  Township  of  East  Hawkeshury,  30 
C.P.  194. 

In  the  case  of  Re  Baird  and  The  Corporation  of  the  Village 
of  Almonte,  41  U.C.R.  415,  the  subject  was  discussed,  but  both 
courts  based  their  judgment  upon  a statutable,  and  not  upon  a 
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judicial,  disqualification ; though  Hagarty,  C.J.,  seems  to  have  R-  C- 

thought  that  the  latter  ought  to  exist.  The  holding  in  that 

case  was  that  the  statute — the  Municipal  Act — expressly  dis-  L’Abb^iand 

qualified  any  shareholder  of  any  company  voting,  in  the 

council,  on  any  question  affecting  the  company.  But  it  would  Meredith,  J. 

be  an  extraordinary  anomaly  if  there  were  disqualification  of  a 

shareholder  because  of  the  company’s  interest  in  the  question, 

and  none  because  of  the  same  member’s  personal  interest  in  it. 

If  the  Court  is  to  stay  its  hand  merely  because  the  legisla- 
ture has  not  expressly  prohibited  it,  what  flagrant  breaches  of 
duty  might  be  committed,  or  attempted,  by  public  trustees ! 

There  should  be  no  encouragement  to  seeking  public  office  for 
private  ends. 

The  cases  standing  thus,  the  subject  must  be  looked  upon  as 
one  fairly  open  to,  and  calling  for,  consideration  by  this  Court; 
and  I have  no  hesitation  in  expressing  my  opinion  in  favour  of 
disqualification  upon  this  rule  : — That  no  member  of  a municipal 
council  should  be  permitted  by  his  vote  to  decide  any  question 
in  which  he  has  a personal  or  pecuniary  interest,  except  as  a 
ratepayer  and  in  common  with  other  ratepayers.  And  that 
opinion  is  based  upon  the  equity  which  prevents  a trustee 
making  a profit  of  his  office.  In  this  case,  if  the  applicant  is 
in  the  right  upon  the  facts,  the  reeve  of  the  municipality  is  not 
only  making  a profit  of  his  office  but  is  making  use  of  it  to 
injure  the  applicant,  one  of*  those  whom  he  represents. 

So  far  I agree  with  the  district  court  Judge  in  his  judgment 
in  this  case. 

But,  upon  the  whole  evidence,  it  is  impossible  for  me  to 
come  to  any  other  finding  of  fact  than  that  the  reeve  had  a 
personal  and  pecuniary  interest — not  as  a ratepayer — in  the 
passing  of  the  by-law  in  question,  and  that  his  action  in 
respect  of  it  was  affected  by  such  interest ; though  the  latter 
finding  is  not  necessary  to  invalidate  it:  see  Re  Baird  and  The 
Corporation  of  the  Village  of  Almonte,  41  U.C.R.  415,  at  pp. 

429-430,  and  The  Queen  v.  Meyer  (1875),  I Q.B.D.  173. 

So  that  there  may  be  no  misunderstanding,  it  is  well  to 
state  again  some  of  the  material  facts : — 

The  municipality  comprises  a township,  including  the  village 
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of  Blind  River,  the  population  being  said  to  be  a little  under 
600. 

There  had  been  two  licensed  houses  in  the  municipality, 
both  in  the  village. 

One  of  the  houses  had  been  owned  by  the  reeve  of  the 
municipality  ; the  other  was  and  is  owned  by  his  brother,  and 
was  the  reeve’s  home.  That  owned  by  the  reeve  was  sold  by 
him  in  June,  1902,  and  a mortgage  upon  it,  and  its  contents, 
taken  back,  by  the  reeve,  for  the  purchase  money,  $8,000,  and 
he  is  still  the  mortgagee  of  the  licensed  premises  and  the  goods 
therein.  The  by-law  in  question  was  passed  on  February 
16th,  1903.  $1,500  had  been  paid  upon  the  mortgage,  and 

there  was  no  interest  in  arrear  when  this  application  was  made. 
The  applicant,  upon  oath,  puts  the  value  of  the  mortgaged 
premises  at  $3,500  without  a license ; the  reeve,  upon  oath^ 
asserts  that  the  mortgaged  lands  and  goods  are  ample  security 
without  a license. 

The  mortgage  provides  that  in  case  the  mortgagee  shall 
take  possession  under  power  contained  in  the  mortgage,  the 
current  and  all  future  liquor  licenses  shall  be  transferred  to 
the  mortgagee,  and  he  is  thereby  made  the  attorney  irrevocable 
of  the  mortgagor  to  make  sure  of  that  being  done : and  the 
mortgagor  covenants  not  to  carry  on  any  trade  in  spirituous 
or  fermented  liquors  in  the  township  or  village  except  upon  the 
mortgaged  premises ; and  that  he  will  use  his  utmost  endeav- 
ours to  keep  and  maintain  the  premises  as  an  hotel  licensed  to 
sell  spirituous,  fermented  and  intoxicating  liquors,  and  that 
neither  he  nor  anyone  claiming  under  him  shall  have  the  right 
to  remove  present  or  future  licenses  issued  in  respect  of  the 
mortgaged  premises. 

The  mortgaged  lands  comprise  two  village  lots ; and  the 
provision  for  insurance  on  the  buildings  is  to  the  extent  of 
$5,000. 

Before  the  passing  of  the  by-law  the  applicant  had  com- 
pleted the  building  of  a large  boarding-house,  with  a view  to 
obtaining  a liquor  license  ; and  such  license  had,  on  April  14th, 
1903,  been  applied  for. 

Prior  to  the  passing  of  the  by-law  there  was,  and  had  been 
for  some  time,  a by-law  in  force  limiting  the  number  of  licenses 
in  the  municipality  to  three ; this  by-law  limits  them  to  two. 
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The  applicant,  in  his  affidavit,  asserts,  and  the  reeve^ 
although  he  has  made  a full  answer  to  that  affidavit,  does  not 
deny,  that  the  council  meeting  at  which  the  by-law  was  passed 
was  hurriedly  called  at  the  instance  of  the  reeve  on  about 
half-an-hour’s  notice,  on  the  alleged  ground  that  William 
Thompson,  one  of  the  reeve’s  supporters  in  the  council,  was 
going  out  of  town.” 

The  by-law  was  carried  by  the  vote  of  the  reeve ; without 
his  vote  it  would  have  been  defeated,  and  the  commissioners 
would  have  been  at  liberty  to  grant  a license  to  the  new  appli- 
cant, as  well  as  to  the  reeve’s  brother,  and  to  the  reeve’s 
mortgagor,  instead  of  being  prohibited  from  granting  more 
than  two. 

It  may,  of  course,  be  that  the  reeve  in  all  that  he  did  to  put 
a new  and  greater  restriction  upon  the  number  of  licenses,  was 
actuated  by  highly  disinterested  moral  motives ; but  that  also 
may  not  be. 

The  fact  that  he  was  pretty  surely  preventing  competition 
with  the  two  houses  in  which  he  was  interested  may  not  have 
affected  his  conduct  a hair’s  breadth  : but  again  it  may. 

I prefer  to  measure  a shrewd  business  man’s  intention  by 
the  probable  results  of  his  actions ; and  cannot  doubt  that  the 
ordinary  business  man,  and  more  so  the  ordinary  municipal 
politician,  would  pity  my  credulous  simplicity,  if  he  did  not 
ridicule  it,  should  I find  as  a fact  that  the  reeve  had  no 
personal  or  no  pecuniary  interest  in  the  passing  of  the  by-law, 
or  that  his  conduct  was  not  actuated  by  that  interest ; and  I 
cannot  doubt  that  in  so  doing  he  would  be  anything  but 
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mistaken. 

It  is  better  to  accept  the  evidence  which  the  mortgage  con- 
tains, of  the  reeve’s  own  notions  as  to  his  interest  in  the  licenses 
than  that  which  he  may  now  say  to  defeat  this  application, — 
such  extraordinary  care  to  keep  under  his  own  control,  and  in 
certain  events  to  get  into  his  own  hands,  that  very  license  in 
which  it  is  now  contended  he  has  no  interest. 

The  by-law  does  not,  of  course,  prevent  the  commissioners 
taking  from  the  reeve’s  mortgagor,  or  from  the  reeve’s  brother, 
one  of  the  licenses  and  granting  it  to  L’Abbe,  but  it  did  prevent 
them  giving  the  latter  a license,  and  each  of  the  others  also  a 
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license  ; and  it  is  quite  too  much  of  a demand  upon  one’s 
simplicity  to  ask  one  to  believe  that  there  was  any  chance  for 
L’Abbe  under  these  circumstances ; in  short,  by  the  by-law 
competition  was  prevented,  and  a death  blow,  for  a year  at  all 
events,  given  to  the  hopes  upon  which  L’Abbe  had  builded. 

I am  quite  unable  to  agree  with  the  district  court  Judge 
upon  the  question  of  fact,  and  am  clearly  of  opinion,  and,  upon 
the  whole  evidence,  find,  that  the  reeve  had  a disqualifying 
interest  in  the  subject-matter  of  the  by-law. 

The  statutable  prohibition  and  penalty  contained  in  the 
15th  section  of  the  Liquor  License  Act,  R.S.O.  1897,  ch.  245, 
afibrds  a strong  reason  for  applying  the  judicial  prohibition  in 
this  case. 

That  enactment  prohibits,  under  a penalty  of  $500,  a license 
commissioner,  who  is  a mortgagee  of  any  premises,  voting  upon 
any  question  affecting  the  granting  of  a license  for  such 
premises ; and  as  such  commissioners  have  also  power  to  limit 
the  number  of  licenses,  the  doing  of  that  which  the  judgment 
in  appeal  holds  unimpeachable  when  done  by  a mortgagee 
reeve,  is,  when  done  by  a mortgagee  commissioner,  an  offence 
involving  a penalty  of  no  less  than  $500.  Surely  such  an 
anomaly  cannot  be. 

It  is  not  a case  in  which  the  mention  of  the  one  excludes  the 
other,  but  rather  the  contrary  of  that.  The  Act  is  dealing 
mainly  with  liquor  licenses  and  the  commissioners  by  whom 
they  are  to  be  granted,  not  with  municipal  affairs  and  munici- 
pal officers : it  would  be  rather  incongruous  to  deal  with  the 
question  of  disqualification  of  members  of  municipal  councils 
in  the  Liquor  License  Act — not  in  the  Municipal  Act.  The 
legislature  may  well  have  considered  that  whilst  a license 
commissioner  should  be  so  heavily  penalized  for  voting  in  the 
case  prohibited,  a member  of  a council  might  well  be  left  to  the 
disqualification  of  the  Municipal  Act  and  of  the  courts  of  the 
Province.  But  in  any  case,  how  can  we  say  that  a mortgagee 
has  no  interest  in  the  license  of  the  mortgaged  premises  when 
the  legislature  has  so  plainly  and  emphatically  declared  that 
he  has,  and  the  reeve  by  his  own  acts  has  so  plainly  shewn  it  ? 

I would  allow  the  appeal  and  quash  the  by-law. 

A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

In  re  McKain  and  Canadian  Birkbeck  Investment  and 
Savings  Company. 

Company — Share — Transfer — Certificate  — Lien — By-laws. 


D.  C. 

1904 

Feb.  1. 
March  14. 


A provision  in  a certificate  of  ownership  of  paid-up  shares  issued  by  a company 
incorporated  by  special  Act,  that  “the  articles  of  this  company  are  part  and 
parcel  of  this  contract  ” is  not  sufficient  to  make  applicable  to  a purchaser 
in  good  faith  of  the  shares  a by-law  of  the  company  purporting  to  give  to 
the  company  a lien  on  all  shares  held  by  any  shareholder  for  “any  and  all 
amounts  that  may  be  owing  by  the  shareholder  or  his  assigns  to  the  com- 
pany,” and  the  purchaser  is,  upon  compliance  with  the  necessary  formalities, 
entitled  to  be  registered  as  transferee. 

Judgment  of  Ferguson,  J.,  afiirmed.  ; 


A MOTION  by  one  McKain  for  a mandatory  order  to  compel 
the  company  to  register  a transfer  to  him  from  one  Murray  of 
three  paid-up  shares  in  the  company,  was  argued  before 
Ferguson,  J.,  in  Chambers,  on  the  23rd  of  November,  1903. 
The  facts  appear  in  the  judgment. 

C.  A.  Moss,  for  the  applicant. 

W.  H.  Blake,  K.C.,  for  the  company. 


February  1.  Ferguson,  J.: — One  F.  W.  Murray  was  a 
stockholder  in  the  above-named  company  and  was  the  owner 
and  holder  of  three  fully  paid  shares  therein  of  one  hundred 
dollars  each.  Murray  was  also  the  owner  of  seven  other  shares 
in  the  company,  the  value  of  which  was  payable  by  instal- 
ments. These  shares  were  also  $100  shares.  Upon  these 
seven  shares  there  was  unpaid  to  the  company  $654.33,  but 
only  $68  of  this  sum  was  overdue.  Murray  held  a certificate  of 
his  ownership  of  these  three  paid-up  shares,  which  was  perfectly 
silent  as  to  the  other  seven  shares.  The  certificate  on  its  face 
stated  : “ These  shares  are  transferable  only  upon  the  execution 
by  the  owner  and  holder  and  his  transferee  of  the  assignment 
indorsed  hereon  and  the  approval  thereof  by  the  secretary,  and 
upon  the  payment  of  a transfer  fee  of  one  dollar.” 

In  another  and  separate  clause  the  certificate  said : “ The 
articles  of  this  company  are  part  and  parcel  of  this  contract 
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and,  in  addition  to  this  certificate,  are  hereby  accepted  as  part 
of  the  contract  between  the  company  and  the  shareholder.” 

In  July,  1903,  McKain  purchased  from  Murray  these  three 
fully  paid  shares.  The  assignment  indorsed  upon  the  certificate 
was  duly  executed  by  both  transferor  and  transferee  and  all 
the  required  formalities  duly  attended  to,  and  the  certificate 
and  assignment  delivered  by  Murray  to  McKain. 

On  the  29th  of  July,  1903,  McKain  enclosed  the  certificate, 
on  which  was  indorsed  the  transfer  of  the  three  shares  to  him, 
and  one  dollar,  the  transfer  fee,  to  the  company,  stating  that  he 
wished  to  have  the  stock  transferred  to  his  name  and  the  certi- 
ficate returned  to  him. 

On  the  31st  of  July,  1903,  the  secretary  of  the  company 
wrote  to  McKain  as  follows  : ‘‘  Dear  Sir, — We  are  in  receipt  of 
your  letter  of  the  29th  inst.,  enclosing  certificate  No.  253E  for 
three  shares,  $100  6%  stock,  in  the  name  of  F.  W.  Murray,  with 
assignment  form  executed  in  your  favour  and  remittance  of  $1 
transfer  fee.  Mr.  Murray’s  total  holding  consists  of  ten  shares 
of  stock,  three  of  which  are  fully  paid.  On  the  remaining 
seven  the  sum  of  $45.57  has  been  credited.  We  are  unable  to 
register  a transference  of  the  fully  paid  shares  unless  the 
prospective  holder  also  takes  over  the  instalment  shares,  and  we 
shall  be  glad  if  you  can  arrange  with  Mr.  Murray  to  do  this.” 

The  correspondence  shews  that  the  company  declined  and 
refused  to  enter  on  their  books  the  transfer  of  these  three 
shares  to  McKain,  saying  that  according  to  their  by-laws  they 
had  a lien  on  the  stock  held  by  their  shareholders  for  any 
indebtedness  to  the  company. 

This  appears  to  be  the  present  attitude  of  the  parties 
towards  one  another,  McKain  demanding  the  proper  transfer  of 
the  three  paid-up  shares  in  the  books  of  the  company,  and  the 
company  declining  to  do  this  for  the  reason  aforesaid. 

McKain  makes  this  motion  asking  for  an  order  that  the 
books  of  the  company  be  rectified  by  the  transfer  in  these 
books  of  the  three  shares  of  the  stock  issued  to  Murray  and 
assigned  to  him,  McKain,  and  that  the  company  and  its  ofllcers 
be  directed  to  enter  in  these  books  McKain  as  owner  of  these 
three  shares. 
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The  ground  upon  which  the  company  claims  to  have  a lien  P*  C. 
or  charge  upon  these  three  shares  is  based  upon  certain  of  their 
by-laws.  Paragraph  number  2 of  part  4 of  these  by-laws  is  as  In  re 
follows : “ 2.  Each  shareholder  shall  be  charged  with  any  and  Cak^dian^ 
all  amounts  that  may  be  owing  by  the  shareholder  or  his  Bi^beck 

assigns  to  the  company,  whether  in  dues,  loans,  interest,  or  

otherwise,  and  all  certificates  of  stock  in  the  company  shall, 
whether  it  is  mentioned  therein  or  not,  be  subject  to  a lien  or 
charge  thereon  to  secure  any  such  indebtedness,  and  the  right 
to  withhold  such  indebtedness  is  hereby  reserved  to  the  com- 
pany.” 

This  provision  in  the  by-laws  of  the  company  was,  as  I 
think,  binding  upon  Murray  so  long  as  he  was  the  holder  of  this 
stock,  and  would  possibly  also  be  binding  upon  Murray’s  trans- 
feree of  the  stock,  taking  it  with  notice  of  the  provision.  But 
it  is  not  necessary  to  decide  as  to  this.  After  having  considered 
the  matter  as  well  as  I have  been  able,  and  examining  the 
authorities  referred  to  by  counsel,  I have  arrived  at  the  opinion 
that  McKain,  the  applicant  here,  purchased  and  paid  for  this 
stock  without  any  notice  or  knowledge  of  this  provision  in  the 
company’s  by-laws.  It  was  contended  that  the  word  “ articles” 
in  the  paragraph  on  the  face  of  the  certificate  should  be  read 
“ by-laws,”  but  I have  not  found  any  warrant  for  doing  this, 
and  I do  not  think  it  should  be  done.  Failing  this,  there  does 
not  seem  to  be  anything  to  shew  that  the  transferee,  McKain, 
had  any  notice  or  knowledge  of  the  by-laws  of  the  company  or 
of  the  provision  therein  above  set  forth. 

The  case  Bradford  Banking  Co.  v.  Briggs  (1886),  12  App. 

Cas.  29,  has  been  to  me  during  its  perusal  a very  interesting 
case  upon  priorities,  but  it  is  not  in  point  here.  There  the 
provision  was  in  the  registered  articles  of  the  company  and 
was  known  to  the  bank,  the  transferee,  and  yet  it  was  held 
that  the  company  had  no  priority  as  to  any  sums  that  became 
due  after  notice  of  the  transfer.  The  principle  of  Hopkinson 
V.  Bolt  (1861),  9 H.L.C.,  514,  was  applied. 

At  the  argument  the  question  as  to  whether  or  not  McKain 
had  at  the  time  of  his  purchase  of  these  three  shares  of  the 
stock  notice  of  the  by-laws  of  the  company  was  made  the 
crucial  question,  and,  as  I have  said,  I am  of  the  opinion  that 
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P-  C-  he  had  not  such  notice.  The  application,  as  I now  view  it, 
stands  thus  : A man  purchases  shares  of  the  company’s  stock 

In  re  without  notice.  He  presents  to  the  company  a proper  transfer, 
tenders  the  prescribed  fee  for  making  the  transfer  in  the 
Birkbeck  books.  Is  the  company  obliged  to  make  the  transfer  ? It  was 

not  contended  that  they  are  not,  and  I apprehend  they  are. 

Ferguson,  J.  alleged  existence  of  the  lien  or  charge  upon  the  shares  was 

the  only  objection  raised  and,  in  the  circumstances,  I think,  as  I 
have  already  said,  that  this  objection  is  not  a valid  one.  I am 
of  the  opinion  that  the  order  asked  should  be  granted  with 
costs.  The  order  does  not  appear  to  be  defined  or  described  in 
apt  words  in  the  notice  of  motion,  but  this  can  be  attended  to 
in  settling  this  judgment. 

An  appeal  by  the  company  from  this  judgment  was  argued 
before  a Divisional  Court  [Meredith,  C.J.C.P.,  MacMahon, 
and  Teetzel,  JJ.]  on  the  8th  of  February,  1904. 

W.  H.  Blake,  K.C.,  for  the  appellants.  Section  15  of  the 
Companies’  Clauses  Act,  R.S.C.  ch.  118,  applies  to  the  appellant 
company,  and  therefore  the  provisions  of  the  by-laws  in  refer- 
ence to  transfers  are  binding  upon  all  shareholders,  and  must 
be  observed.  By  the  by-laws  of  the  company  a lien  is  reserved 
in  favour  of  the  company  upon  all  shares  held  by  any  share- 
holder in  respect  of  the  indebtedness  of  that  shareholder  to  the 
company.  Undoubtedly,  therefore,  there  was  a lien  in  favour 
of  the  company  on  the  shares  in  question  in  respect  of  the 
indebtedness  of  Murray,  and  that  lien  is  valid,  it  is  submitted, 
even  as  against  a purchaser  having  no  direct  notice  of  the  lien, 
though  apparently  American  authority  seems  to  be  somewhat 
against  this  view:  Anglo -Californian  Bank  v.  Grangers  Bank 
of  California  (1883),  6 Am.  & Eng.  Corp.  Cas.  543,  63  Cal. 
359.  But  in  this  case  the  purchaser  had,  by  virtue  of  the 
wording  of  the  certificate,  direct  notice  of  the  provisions  of  the 
by-laws,  so  that  this  diflBculty  has  not  to  be  faced.  While  there 
are  perhaps,  in  one  sense  of  the  word,  no  “ articles  ” of  the 
company,  the  statement  in  the  certificate  making  the  articles 
part  and  parcel  of  the  contract  is  equivalent  to  saying  that  the 
contract  is  subject  to  the  statutory  provisions  governing  the 
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company,  and  to  the  by-laws  made  in  pursuance  of  those 
statutory  provisions,  and  in  that  way  the  by-law  as  to  a lien  is 
incorporated  with  the  certificate  just  as  much  as  if  it  had  been 
written  out  in  full  in  the  certificate  itself.  There  was,  at  the 
least,  constructive  notice  of  the  by-law,  and  the  purchaser  was 
at  his  peril  bound  to  make  inquiry  as  to  the  terms  upon  which 
transfers  could  be  taken:  Peto  v.  Hammond  (1861),  30  Beav. 
495 ; English  and  Scottish  Merco.ntile  Investment  Co.  v. 
Brunton,  [1892]  2 Q.B.  700. 

G.  A.  Moss,  for  the  respondent.  The  company  cannot  assert 
as  against  this  purchaser  in  good  faith  a lien  on  these  shares. 
They  have  issued  a certificate  stating  that  the  shares  are  fully 
paid  up,  and  if  the  provisions  of  the  certificate  as  to  the  form 
of  transfer  are  observed,  the  company  are  estopped  from 
objecting  to  the  transfer : In  re  Bahia  and  San  Francisco 
R.W.  Go.  (1868),  L.  R.  3 Q.B.  584;  Tomkinson  v.  Balkis  Con- 
solidated Co.,  [1891]  2 Q.B.  614.  The  clause  in  the  certificate 
as  to  the  articles  of  the  company  is  meaningless.  There  are 
no  articles  and  there  is  no  contract,  and  there  is  nothing  in  the 
certificate  to  call  attention  to  the  by-law  under  which  the  lien 
is  claimed.  The  by-law  itself,  even  if  it  did  apply,  does  not  go 
far  enough  to  entitle  the  company  to  a lien  such  as  is  claimed 
here.  The  lien  provided  for  is  limited  to  the  shares  in  respect 
of  which  the  indebtedness  has  arisen.  It  is,  besides,  limited  to 
an  overdue  indebtedness,  and  would  therefore,  under  any  cir- 
cumstances, apply  only  to  a very  slight  extent  in  the  present 
instance  : Smith  v.  Rogers  (1899),  30  O.R.  256. 

Blake,  in  reply.  In  Smith  v.  Rogers  there  was  no  restric- 
tion in  the  certificate.  See  also  Smith  v.  Walkerville  Malle- 
able Iron  Co.  (1896),  23  A.R.  95. 
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March  14.  The  judgment  of  the  Court  was  delivered  by 
MacMahon,  J.  : — The  defendant  company  was  incorporated  by 
a special  Act  of  the  Parliament  of  Canada,  62  & 63  Viet.  ch. 
103,  and  by  sec.  28  thereof  it  was  provided  that  the  Companies’ 
Clauses  Act,  R.S.C.  ch.  118,  with  the  exceptions  of  secs.  7,  18, 
38  and  39,  should  apply  to  that  Act. 

The  effect  of  excepting  sec.  38  of  the  Companies’  Clauses 
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L.  C.  Act  from  the  defendants’  special  Act  enables  the  defendant 

company  to  lend  to  its  shareholders. 

In  RE  ‘ By  sec.  15  of  KS.C.  ch.  118,  the  stock  of  the  company  shall 

^C^ADiAN^  personal  estate  and  shall  be  transferable  in  such  manner 
Birkbeck  only  and  subject  to  such  conditions  and  restrictions  as  are 
prescribed  by  that  Act,  or  by  the  special  Act  or  by  the  by-laws 

MacMahon,  J.  p , i 

of  the  company. 

Counsel  for  the  defendants  urged  that  a lien  was  created  in 
favour  of  the  company  under  sec.  2,  paragraph  4,  of  its  by- 
laws, which  reads  as  follows : “ Each  shareholder  shall  be 
charged  with  any  and  all  amounts  that  may  be  owing  by  the 
shareholder  or  his  assigns  to  the  company,  whether  in  dues, 
loans,  interest  or  otherwise,  and  all  certificates  of  stock  in  the 
company  shall,  whether  it  is  mentioned  therein  or  not,  be 
subject  to  a lien  or  charge  thereon  to  secure  any  such  indebted- 
ness, and  the  right  to  withhold  such  indebtedness  is  hereby 
, reserved  to  the  company.” 

In  Bradford  Banking  Co.  v.  Briggs,  12  App.  Cas.  29, 
the  articles  of  association  of  a company  registered  under 
the  Companies  Act,  1862,  provided  that  the  company  should 
have  “ a first  and  permanent  lien  and  charge,  available  at  law 
and  in  equity,  upon  every  share  for  all  debts  due  from  the 
holder  thereof.”  A shareholder  of  the  company  had  deposited 
his  share  certificates  with  a bank  as  security  for  the  balance 
due  and  to  become  due  on  his  current  account,  and  the  bank 
gave  the  company  notice  of  the  deposit.  The  certificates  stated 
that  the  shares  were  held  subject  to  the  articles  of  association. 
It  was  held  that  the  lien  of  the  company  was  limited  to  the 
liabilities  of  the  shareholder  contracted  up  to  the  time  the 
company  had  notice  that  he  had  ceased  to  be  a beneficial  holder 
of  the  shares.  See  also  Bar^k  of  Africa  v.  Salisbury  Gold 
Mining  Go.  (1892),  41  W.R.  47,  where  by  the  articles  of  asso- 
ciation a lien  in  favour  of  the  company  was  conferred  on  the 
shares  of  any  member  indebted  to  the  company. 

The  articles  of  association  of  a company  must,  under  the 
English  Companies’  Act,  1862,  25  & 26  Viet.  ch.  89,  sec.  14, 
prescribe  the  regulations  of  the  company,  and  must  be  printed 
and  signed  by  the  subscribers  to  the  association. 
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There  is  no  such  provision  in  our  Act,  so  that  the  special 
Act  incorporating  the  defendant  company  and  the  Companies’ 
Clauses  Act,  with  the  exceptions  therefrom  already  referred  to, 
are  the  only  “ articles  ” governing  the  company. 

The  only  reference  in  the  stock  certificate  is  to  the  “ articles 
of  the  company  ” which  are  made  part  of  the  contract ; and,  as 
stated  by  Jervis,  C.  J.,  in  Royal  British  Bank  v.  Turquand 
(1856),  6 E.  & B.  327  : “We  may  now  take  for  granted  that 
the  dealings  with  these  companies  are  not  like  dealings  with 
other  partnerships,  and  that  the  parties  dealing  with  them  are 
bound  to  read  the  statute  and  the  deed  of  settlement.  But 
they  are  not  bound  to  do  more.”  And  in  Buckley’s  Companies 
Acts,  7th  ed.,  p.  542,  the  author  says:  “And  although,  after 
much  difference  of  opinion,  it  must  be  taken  to  be  settled,  that 
persons  dealing  with  a registered  company  are  bound  to 
acquaint  themselves  with  the  limits  imposed  by  the  deed  of 
settlement  or  articles  of  association  on  the  authority  of  the 
directors ; yet  strangers  to  the  company  dealing  with  directors 
cannot  be  affected  by  by-laws,  which  may  under  the  articles  be 
from  time  to  time  made  and  varied  by  the  directors,  unless 
notice  of  such  by-laws  is  proved.” 

Had  it  been  proved  that  McKain  at  the  time  he  accepted 
the  transfer  of  the  stock  had  notice  of  the  company’s  by-laws, 
the  company  would  have  been  warranted  in  refusing  to  enter 
a transfer  of  the  three  shares  to  McKain  on  its  books ; but  it  is 
not  questioned  that  McKain  purchased  and  paid  for  the  stock 
without  notice  or  knowledge  of  any  by-law  creating  a lien  or 
charge  in  favour  of  the  company  to  secure  the  indebtedness 
due  to  it  by  the  holder  of  this  certificate  for  fully  paid-up 
stock.  The  words  “ articles  of  this  company  ” could  not 
possibly  be  interpreted  to  mean  “ by-laws  of  the  company.” 

The  appeal  mhst,  therefore,  be  dismissed  with  costs. 


D.  C. 

1904 

In  re 

McKain  and- 
Canadian 
Birkbeck 
Co. 

MacMahon.  J. 
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[IN  CHAMBERS.] 

The  Attorney-General  of  the  Province  of  Ontario 

V. 

Toronto  Junction  Recreation  Club,  Limited. 

Evidence — Production — Membership  Roll  of  Recreation  Club — R.S.O.  1897,  ch. 

73,  sec.  5 — Common  Betting  House— Revocation  of  Charter. 

In  an  action  against  the  defendants,  an  incorporated  club,  for  a declaration 
that  they  were  using  their  premises  as  a common  betting  house  contrary  to 
the  provisions  of  the  Criminal  Code,  1892,  and  for  a revocation  of  their 
charter: — 

Held,  that  “The  Evidence  Act”  of  Ontario,  R.S.O.  1897,  ch.  73,  sec.  5, 
applied,  and  that  the  president  of  the  club  was  not  bound  to  produce  the 
membership  roll  of  the  club,  he  having  stated  under  oath  that  its  production 
might  lead  to  a criminal  prosecution  against  him. 

HIvry  V.  World  Newspaper  Company  of  Toronto  (1897),  17  P.R.  387,  and 
Hopkins  v.  Smith  (1901),  1 O.L.R.  659,  followed. 

Held,  further,  that  as  the  forfeiture  of  the  defendants’  charter  was  claimed  in 
the  action,  on  this  ground  also  a refusal  to  produce  the  roll  was  justifiable. 


This  was  a motion  to  compel  an  officer  of  the  defendant 
company  to  attend  for  further  examination  for  discovery  and  for 
further  production,  particularly  of  a certain  membership  roll  of 
the  club. 

The  following  facts  are  taken  from  the  judgment. 

This  is  an  action  where  the  plaintiff  asks  for  the  following 
relief : — 

A declaratiOai  (1)  that  the  defendant  company  is  conducting 
an  illegal  business  on  the  premises  of  the  company  at  the  town 
of  Toronto  Junction  in  the  county  of  York,  and  is  keeping  and 
using  the  same,  or  part  of  the  same,  as  a common  betting  house, 
contrary  to  the  provisions  of  the  Criminal  Code,  1892,  and 
amendments  thereto. 

(2)  That  such  business  is  carried  on  by  the  officers,  members, 
servants  or  agents  of  the  said  company  contrary  to  the 
provisions  of  the  Criminal  Code,  1892,  and  that  defendant 
company  permits  such  officers,  etc.,  to  do  this  and  use  their 
premises  as  a common  betting  house. 

(3)  That,  therefore,  sufficient  cause  exists  to  justify  revoca- 
tion of  the  company’s  charter  ; and 

(4)  An  injunction  restraining  the  defendant  company  from 
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Junction 

Recreation 

Club. 


continuing  the  unlawful  practices,  or  otherwise  violating  the 
Criminal  Code  of  1892.  Attorney- 

The  statement  of  claim  sets  out  fully  such  facts  as,  if 
proved,  would  support  the  foregoing  claim  for  relief. 

The  cause  was  at  issue  on  the  24th  February  last  and  on 
the  29th,  Frank  Baby,  the  president  of  the  club,  was  examined 
for  discovery.  He  was  asked  to  produce  the  membership  roll 
of  the  club,  which  he  admitted  was  in  his  custody.  But  on  the 
advice  of  counsel  he  refused,  mainly  on  the  ground,  as  he  stated, 
that  he  was  of  opinion  that  the  production  of  this  roll  might 
lead  to  a further  criminal  prosecution  against  him.  The 
examiner  ruled  that  the  roll  should  be  produced.  But  the 
witness  and  his  counsel  stood  firm,  and  the  examination  was 
adjourned  for  the  purpose  of  a motion  if  necessary. 

Since  that  time  the  witness,  as  such  president,  has  made  an 
affidavit  on  production,  dated  9th  March  instant,  in  which,  on 
the  same  grounds,  he  objects  to  produce  the  roll  in  question. 


The  motion  was  argued  in  Chambers  on  March  18th,  1904, 
before  Mr.  Cartwright,  the  Master  in  Chambers. 


H.  H.  Dewart,  K.C.,  for  the  motion. 

E.  F.  B.  Johnston,  K.C.,  contra. 

March  30.  The  Master  in  Chambers: — For  the  motion 
it  was  argued  that  the  Canada  Evidence  Act,  1893,  56  Viet.  ch. 
31  (D.),  as  amended  by  61  Viet.  ch.  53  (D),  and  1 Edw.  VII.,  ch. 
36  (D),  obliged  the  witness  to  produce  the  roll  asked  for. 

For  the  other  side  it  was  contended  that  the  Dominion 
Evidence  Act  had  no  application,  as  sec.  2 expressly  defines  its 
scope. 

It  was  argued  that  R.S.O.  1897,  ch.  73,  sec.  5,  is  applicable 
to  the  present  case,  and  that  a witness  is  not  compellable  to 
answer  any  questions  tending  to  subject  him  to  criminal  pro- 
ceedings. 

As  to  the  construction  of  these  provisions  reference  was 
made  to  Ex  p.  Reynolds,  In  re  Reynolds  (1882),  20  Ch.  D.  294, 
and  especially  the  judgment  of  Jessel,  M.R.,  at  page  299,  where 
he  says  that  Regina  v.  Boyes  (1861),  1 B.  & S.  329,  lays  down 
the  correct  principle. 
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Reference  was  also  made  to  two  cases  in  our  own  courts — 
D'lvry  V.  World  Newspaper  Company  of  Toronto  (1897),  17 
P.R.  387,  a case  of  great  authority,  being  the  opinion  of  seven 
Judges,  and  Hopkins  v.  Smith  (1901),  1 O.L.R.  659,  where  the 
judgment  of  the  Chancellor  was  affirmed  by  the  King’s  Bench 
Division. 

In  my  opinion  the  present  case  is  not  distinguishable  on  any 
principle  from  those  above  cited.  There  has  been  no  change  in 
the  law  on  this  subject  by  the  Ontario  Legislature.  That  this 
is  so  would  seem  clear  from  the  necessity  of  passing  the  special 
Act,  ch.  10  of  3 Edw.  YII.  (O.)  Had  the  Canada  Evidence  Act 
applied  there  would  have  been  no  necessity  for  this  later  enact- 
ment. 

Then  in  view  of  the  two  previous  criminal  prosecutions  of 
this  very  officer,  as  disclosed  at  the  end  of  his  examination,  can 
it  be  said  that  he  may  not  reasonably  fear  that  to  produce  the 
roll  would  tend  to  subject  him  to  further  criminal  proceedings  ? 

The  present  action  is  in  form  a civil  proceeding  and  there- 
fore must  be  conducted  in  accordance  with  the  Ontario  Evidence 
Act,  as  laid  down  in  Weiser  v.  Heintzman  (No.  2)  (1893),  15 
P.R.  407,  at  p.  408. 

The  whole  cause  of  action  is  alleged  to  be  the  violation  of 
the  Criminal  Code  by  the  defendant  company  in  keeping  a 
common  betting  house. 

In  order  to  succeed  this  must  be  clearly  proved,  the  action 
being  in  the  nature  of  an  action  to  enforce  a penalty. 

If  proved,  then  it  is  clear  from  paragraph  10  et  seq.  of  the 
statement  of  claim  that  this  violation  must  have  been  with  the 
knowledge  and  connivance  on  the  part  of  the  president  and 
other  officers,  who  would  thus  be  liable  to  be  indicted  under  the 
provisions  of  the  Code  and  would  necessarily  be  convicted  if 
similar  evidence  was  given  at  the  criminal  trial  and  believed  by 
the  jury. 

While  it  is  of  importance  that  all  such  practices  should  be 
repressed  as  are  charged  in  the  present  statement  of  claim  (I 
had  almost  said  in  the  present  indictment),  yet  it  is  of  no  less 
importance  to  the  public  that  the  rules  of  evidence  in  this 
respect  should  be  observed,  and  that  no  one  should  be  obliged 
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to  criminate  himself  unless  he  is  plainly  obliged  to  do  so  by 
some  competent  authority. 

There  is  apparently  another  ground  on  which  the  defendant 
can  rely.  The  third  clause  of  the  prayer  for  relief  asks  “ the 
forfeiture,  revocation  and  making  void  of  the  charter  of  the 
said  company.” 

Now  in  Bray  on  Discovery,  pp.  345,  346,  it  is  said  that  no 
discovery  is  permissible  in  an  action  either  to  recover  penalties 
or  enforce  a forfeiture.  The  matter  is  discussed  with  the  auth- 
or’s characteristic  fulness  and  he  draws  special  attention  to  the 
case  of  Pye  v.  Butterfield  (1864),  5 B.  & S.  829,  which  was 
approved  and  followed  by  the  Court  of  Appeal  in  Earl  of  Mex~ 
borough  v.  Whitwood  Urban  District  Council,  [1897]  2 Q.B. 
Ill,  and  Bray’s  Digest  of  the  Law  of  Discovery  1904,  p.  28, 
where  there  is  a full  discussion  and  citation  of  authorities. 

These  cases  were  concerned  with  forfeitures  of  estates  in 
land.  But  there  does  not  seem  to  be  any  difference  in  principle 
between  such  estates  and  any  valuable  franchise  such  as  a 
charter  from  the  Crown.  Rights  of  property  are  as  much 
involved  in  the  latter  as  in  the  former. 

Paragraph  six  of  the  statement  of  claim  alleges  that  all 
persons  other  than  members  are  carefully  excluded  from  the 
club’s  premises.  Counsel  for  the  plaintiff  frankly  stated  that 
the  information  was  sought  for  the  very  purpose  of  getting  the 
evidence  necessary  to  succeed  in  the  action,  evidence  for  want 
of  which  the  two  criminal  proceedings  already  taken  had  failed. 
This  makes  it  quite  plain  that  the  production  was  properly 
refused.  The  maxim  ''  Nemo  tenetur  seipsum  ( accusare  aut ) 
prodere”  is  still  a cardinal  principle  of  English  law,  and  is 
stated  in  Bray,  p.  345,  to  be  the  principle  on  which  discovery 
has  always  been  refused  in  cases  such  as  the  present. 

See,  too.  Broom’s  Legal  Maxims,  7th  ed.,  p.  743. 

In  my  opinion  the  motion  must  be  dismissed  with  costs  to 
defendant  in  any  event.  I will  only  add  that  the  course  taken 
in  this  case  by  the  defendant’s  counsel  is  said  by  Mr.  Justice 
Street  in  Hopkins  v.  Smith  (1901),  1 O.L.R.  659,  to  be  proper  in 
most  cases,  though  the  course  taken  in  Malcomb  v.  Race  (1894), 
16  P.R.  330  was  also  open. 


Master  in 
Chambers. 
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[IN  CHAMBERS.] 

Re  Grundy  Stove  Company. 

Company — Winding-up  Act,  E.S.  C.  1886,  ch.  129 — Material  Supporting  Petition — 
Necessity  for  Proof  of  Insolvency. 

To  enable  a company  to  be  wound  up  under  the  Winding-up  Act,  R.S.C.  1886, 
ch.  129,  it  is  not  sufficient  for  the  company  to  appear  by  counsel  and  admit 
insolvency  and  consent  to  be  wound  up,  but  the  facts,  as  required  by  the 
Act,  shewing  insolvency  must  be  disclosed  in  the  material  on  which  the 
petition  is  based. 

This  was  a petition  by  a shareholder  to  wind  up  the  com- 
pany under  The  Winding-up  Act,’'  R.S.C.  1886,  ch.  129,  on  the 
ground  that  the  company  was  insolvent. 

On  February  2nd,  1904,  the  petition  was  heard  before 
Meredith,  C.J.C.P.,  in  Chambers. 

F.  E.  Hodgins,  K.C.,  for  petitioner  and  for  the  company. 

February  3.  Meredith,  C.J.  : — The  material  filed  in 
support  of  the  petition  does  not  bring  the  case  within 
section  5,  but  the  company  appears  upon  the  motion  and 
admits  its  insolvency  and  consents  to  the  winding-up  order 
being  made,  and  the  question  is  whether  in  these  circumstances 
it  should  be  made. 

A winding-up  order  has  or  may  have  an  important  effect 
upon  the  rights  of  shareholders  and  others  not  parties  to  the 
proceedings. 

The  winding-up  of  the  business  of  the  company  is  deemed 
to  have  commenced  at  the  time  of  the  service  of  the  notice  of 
presentation  of  the  petition  for  winding-up  (section  7). 

Transfers  of  shares,  except  transfers  made  to  or  with  the 
sanction  of  the  liquidators  under  the  authority  of  the  Court, 
and  every  alteration  in  the  status  of  the  members  of  the  com- 
pany after  the  commencement  of  the  winding-up  are  void 
(section  15  (2) ),  and  the  periods  mentioned  in  sections  68  to  73 
inclusive,  which  deal  with  fraudulent  preferences,  are  computed 
from  the  commencement  of  the  winding-up. 
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Having  regard  to  these  considerations,  it  appears  to  me  that 
the  order  ought  not  to  be  made  in  this  case  and  that  the 
petition  should  be  dismissed. 

Re  Flagstaff  Silver  Mining  Co.  of  Utah  (1875),  L.R.  20  Eq. 
268  ; and  Re  Yate  Collieries  and  Limeworks  Co.  (1883),  W.N.  171 ; 
irrespective  of  the  fact  that  the  admission  which  was  received 
as  evidence  of  insolvency  was  made  before  the  proceedings 
were  taken,  are  distinguishable,  because  under  the  English  Act 
proof  of  the  company’s  inability  to  pay  its  debts  is  sufficient  to 
warrant  the  making  of  the  winding-up  order,  while  under  our 
Act  the  company  must  have  exhibited  a statement  shewing  its 
inability  to  meet  its  liabilities,  5 (c),  or  otherwise  acknowledged 
its  insolvency,  5 (d),  and  neither  of  these  things  is  shewn  to 
have  happened. 

The  motion  is  refused  without  prejudice  to  a new  petition 
being  presented. 

G.  F.  H. 


Meredith,  C.J. 
1904 

Re  Grundy 
Stove  Co. 
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V [DIVISIONAL  COURT.] 

Fensom  V.  The  Ca.nadian  Pacific  R.W.  Co. 

June  1. 

1904 

Railways — Accident — Cattle  Running  at  Large. — Crown  Lands — Powers  of  Muni- 
cipalities — Railway  Act — 53  Viet.  ch.  28,  sec.  2 [D.) — 51  Viet.  ch.  29,  secs. 

[Feb.  12. 

194,  (D.)— 1891,  ch.  223,  sec.  546. 

The  Railway  Act,  51  Viet.  ch.  29,  sec.  194,  (D.)  as  amended  by  53  Viet.  ch.  28, 
sec.  2 enacts  that,  if  in  consequence  of  the  omission  of  a railway  company 
to  erect  and  maintain  a fence,  “ any  animal  gets  upon  the  railway  from  an 
adjoining  place  where  under  the  circumstances  it  might  properly  be,  then 
the  company  shall  be  liable  to  the  owner  of  every  such  animal  for  all  damages  in 
respect  of  it  caused  by  any  of  the  company’s  trains  or  engines.”  The 
plaintiff’s  cattle  running  at  large  in  a municipality,  as  by  one  of  the  by-laws 
they  were  permitted  to  do,  got  upon  Crown  lands,  and  from  the  Crown 
lands  on  to  the  railway,  and  were  killed  on  the  track  by  one  of  the  defen- 
dants’ trains  : — 

Held,  that  by  virtue  of  the  by-law  permitting  running  at  large,  the  cattle  were 
properly  on  the  Crown  lands,  and  hence  the  defendants  were  liable  under 
the  above  enactment. 

Per  Meredith,  J.  (dissenting).  Municipal  bodies  have  no  such  control  or 
power,  either  over  private  property  or  Crown  lands,  as  to  enable  them  to 
give  a right  to  the  cattle  to  be  where  they  were  when  they  strayed  on  to  the 
railway  track. 

This  was  an  appeal  by  the  plaintiff  from  the  following 
judgment  of  Britton,  J.,  in  this  action,  which  was  for  damages 
for  loss  of  cattle  owned  by  the  plaintiff,  and  killed  on  Septem- 
ber 2nd,  1902,  while  upon  the  railway  tracks  of  the  defendant 
company,  under  the  circumstances  stated  in  the  judgments, 
and  was  tried  at  North  Bay  on  May  21st,  1903,  before  Britton, 
J.,  without  a jury. 

June  1,  1903.  Britton,  J. : — The  plaintiff  resides  upon, 
and  owns,  lot  number  eleven  in  the  fourth  concession  of  the 
township  of  Lome  in  the  district  of  Algoma.  What  is 

commonly  known  as  the  “ Sault  ” branch  of  the  defendants’ 
railway  runs  through  this  township  and  the  adjacent  township 
of  Nairn.  A considerable  portion  of  this  line  has  not  yet  been 
fenced  in,  as  required  by  the  Railway  Act,  51  Viet.  c.  29,  sec. 
194  (B.),  as  amended  by  53  Viet.  ch.  28,  sec.  2 (D). 

The  plaintiff’s  cattle  were  at  large  near  his  own  home,  but 
not  unlawfully,  as,  by  a by-law  of  the  union  municipality  of 
Nairn,  Lome  and  Hyman  “ all  milch  cows  and  other  cattle,” 
other  than  certain  ones  especially  excepted,  are  allowed  to  roam 
at  large  in  that  municipality. 
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On  or  about  August  6th,  1902,  certain  of  these  cattle, 
including  one  bull,  wandered  from  home  down  a path  or  road 
leading  to  the  track  of  the  defendants’  railway,  travelled  a 
short  distance  west  upon  a road  parallel  with  the  railway,  and, 
finally  from  part  of  lot  two  in  the  fourth  concession  of  Nairn, 
went  upon  the  railway  track  and  were  killed. 

I find,  as  a fact,  that  the  road  which  these  cattle  took  and 
kept  until  they  entered  upon  the  railway  property  was  not,  nor 
was  any  part  of  it,  a highway  within  the  meaning  of  sec.  271 
of  the  Railway  Act,  51  Viet.  ch.  29  (D.)  There  is  no  grade  to 
the  railway  at  this  point,  and  no  made  crossing.  It  is  not 
regarded  in  any  way  as  a highway,  except  that  upon  a part  of 
it,  upon  two  occasions,  a little  road  work  has  been  done.  It  is 
not  an  original  road  allowance,  nor  has  it  been  dedicated  to  the 
public. 

As  the  road  or  path  is  not  a highway,  sub-sec.  3 of  sec.  194 
of  the  Railway  Act,  as  amended  by  53  Viet.  ch.  28,  sec.  2 
(1890),  applies,  and  the  defendants  are  liable.  The  neglect  of 
the  defendants  to  fence  in  their  track  is  the  cause  of  the  plain- 
tiff’s loss.  The  value  of  the  animals  killed,  including  the  bull, 
is  $327.  The  by-law  referred  to  prohibited  the  plaintifi*  from 
allowing  any  bull  to  run  at  large.  The  value  of  the  bull  is 
$45.  This  amount,  deducted  from  $327  leaves  $282,  for  which 
sum  the  plaintifi  is  entitled  to  judgment. 

On  or  about  September  2nd,  1902,  certain  other  cattle 
owned  by  the  plaintiff  strayed.  These  went  further  west  and, 
apparently,  entered  upon  the  defendant  company’s  track  where 
it  crosses  Smith  street  in  the  village  of  Nelsonville.  Some  of 
the  cattle  were  killed  and  others  injured.  Smith  street  is 
unquestionably  a highway,  and  these  cattle  were  at  the  crossing 
without  any  person  being  in  charge  of  them,  and  so  in  violation 
of  sec.  271  of  the  Railway  Act,  51  Viet.  s.  29,  D.  I must  follow 
Nixon  V.  Grand  Trunk  R.W.  Co.  (1892),  23  O.R.  124,  affirmed 
in  Grand  Trunk  R.W.  Co.  v.  James  (1901),  31  S.C.R.  420,  436, 
and  hold  that  for  these  the  plaintiff  cannot  recover. 

If  this  case  should  be  considered  in  appeal,  for  the  pur- 
pose of  enabling  an  appellate  Court  to  deal  with  this  branch 
of  it,  I find  as  a fact,  and  as  was  admitted  at  the  trial,  that  the 
value  of  the  cattle  killed  on  September  2nd,  1902,  was  $143, 
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and  the  damages  by  reason  of  injury  to  others  was  $35,  being 
a total  of  $178. 

Judgment  for  plaintiff  for  $282,  with  costs. 

The  appeal  was  argued  on  January  12th,  1904,  before  Boyd, 
C.,  and  Ferguson  and  Meredith,  JJ. 

L.  F.  Clary,  for  the  plaintiff,  referred  to  Davidson  v.  Grand 
Trunk  R.W.  Co.  (1903),  5 O.L.R.  574,  as  on  all  fours  with  this 
case ; and  contended  that  as  the  cattle,  after  passing  the  crossing 
at  Smith  street,  got  on  the  track  through  the  lack  of  a fence  the 
defendants  were  liable ; that  the  proximate  cause  here  was  the 
absence  of  a fence,  if  not  at  the  first,  then  at  the  second  place 
where  the  cattle  got  on  to  the  track : Howard  v.  The  Corpora- 
tion of  the  City  of  St.  Thomas  (1889-90),  19  O.R.  719;  The 
Canadian  Coloured  Cotton  Mills  Co.  v.  Kervin  (1899),  29  S.C.R. 
478  ; Atkinson  v.  Newcastle  and  Gateshead  Waterworks  Co. 
(1877),  2 Ex.  D.  441 ; Tooke  v.  Bergeron  (1897),  27  S.C.R.  567  ; 
Am.  and  Eng.  Encyc.  of  Law,  2nd  ed.,  pp.  483-6  ; that  the  cattle 
were  properly  on  the  Crown  land  from  whence  they  got  on  to 
the  track. 

HArcy  Scott,  for  the  defendants,  contended  that  the  cattle 
had  no  right  to  be  where  they  were  when  they  got  on  to  the 
track  the  last  time  and,  therefore,  under  sec.  271  of  the  Railway 
Act,  51  Viet.  29  (D.),  the  railway  company  were  not  liable  ; 
that  it  was  the  plaintiff’s  duty  to  have  his  cattle  in  charge  at 
the  point  where  the  railway  intersected  Smith  street : Nixon 
V.  Grand  Trunk  R.W.  Co.,  23  O.R.  124  ; that  the  by-law  allow- 
ing running  at  large  made  no  difference  ; that  “ might  properly 
be”  in  53  Viet.  ch.  28,  sec.  2 (D.),  amending  sub-sec.  3 of  sec. 
194  of  51  Viet.  ch.  29  (D.),  means  “ might  legally  be  ” : Duncan 
V.  Canadian  Pacific  R.W.  Co.  (1891),  21  O.R.  355;  and  that 
“ at  large  ” means  on  the  property  of  the  municipality,  and  if 
the  track  from  which  the  cattle  entered  on  the  railway  was  not 
a highway,  the  cattle  were  not  properly  there  ; that  Davidson  v. 
Grand  Trunk  R.  W.  Co.  was  distinguishable,  because  there  the 
property  was  fenced,  and  there  was  no  by-law  allowing  the 
cattle  to  run  at  large ; that  once  the  cattle  here  got  on  the 
railway  at  the  intersection  with  Smith  street  they  were  in  the 
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wrong:  51  Vicfc.  ch.  29,  sec.  271  (D.) ; Thompson  v.  Grand 
Trunk  R.W.  Co.  (1859),  18  U.C.R.  92,  and  other  cases  cited  in 
1 Can.  Railw.  Cases,  at  pp.  441-2;  and  that  a by-law  per- 
mitting running  at  large  has  no  application  where  cattle  get 
on  the  track  within  half  a mile  of  the  intersection  with  a 
highway. 
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February  12.  Boyd,  C.  : — The  second  lot  of  cattle,  as  to 
which  we  reserved  judgment,*  were  lawfully  at  large  under  the 
by-law  of  the  union  municipality  of  Nairn,  Lome  and  Hyman 
when  they  first  got  over  the  track  of  the  railway. 

They  travelled  along  the  track  to  the  west  some  distance 
till  they  reached  the  village  of  Nairn.  They  then  turned  on 
Smith  street  and  went  on  and  over  the  railway  crossing  of  that 
highway  and  got  again  on  the  track,  and  from  that  went  on 
and  off  the  track,  following  an  old  lumber  road  westward  till 
they  were  killed  on  the  track  at  about  four  miles  from  the 
village  and  in  the  township  of  Nairn. 

When  they  left  the  track  after  passing  the  village,  the  land 
they  got  on  was  Crown  lands  or  commons  and  the  by- 
law allowed  the  cattle  to  be  at  large  in  that  township  of  Nairn. 
On  this  state  of  facts  I think  the  plaintifi*  should  recover.  He 
did  no  wrong  in  letting  his  cattle  loose  in  the  first  place  under 
the  by-law,  nor  was  he  afterwards  in  the  wrong,  except  for  the 
time  being  when  his  cattle  were  at  large  within  half  a mile  of 
the  intersection  of  Smith  street  with  the  railroad  track. 

This  temporary  disregard  of  the  statute  (51  Viet.  ch.  29, 
sec.  271  (D.)),  would  have  prevented  his  succeeding  had  the 
cattle  been  killed  at  that  intersection,  or  in  consequence  of  the 
cattle  getting  on  the  track  at  that  place. 

But  that  invasion  of  the  statute  appears  to  me  immaterial 
after  they  left  the  track  and  went  on  the  old  lumber  road  and 
on  the  waste  lands  of  the  Crown  or  commons  from  which  they 
again  rambled  on  the  track.  The  injury  to  my  mind  clearly 
arose  from  the  failure  of  the  company  to  observe  the  direction 


*The  defendants  had  appealed  as  to  the  cattle  killed  on  August  6th,  1902, 
as  mentioned  in  the  judgment  of  Britton,  J.,  but  the  Court  dismissed  the 
appeal  without  calling  on  the  plaintiff.  The  two  appeals  were  argued 
together.  — Rep. 
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of  the  statute  addressed  to  them,  i.e.,  in  failing  to  have  any 
fences  along  the  line  of  track  : 53  Viet.  ch.  28,  sec.  2 (B.),  amend- 
ing and  adding  to  51  Viet.  ch.  29,  sec.  194  (D.). 

These  were  organized  townships  and  it  was  a statutory 
obligation  of  the  company  to  erect  and  maintain  fences  in  that 
locality  along  each  side  of  the  track. 

The  last  clause  of  the  amending  Act  says  : “No  animal 
allowed  by  law  to  run  at  large  shall  be  held  to  be  improperly 
on  a place  adjoining  the  railway  merely  for  the  reason  that  the 
owner  or  occupant  of  such  place  has  not  permitted  it  to  be 
there.”  And  the  main  part  of  the  section  says,  in  effect,  if  in 
consequence  of  the  omission  to  fence  “ any  animal  gets  upon 
the  railway  from  an  adjoining  place  where,  under  the  circum- 
stances, it  might  properly  be,”  then  the  company  shall  be  liable. 

These  townships  form  part  of  the  new  territory  of  the  west 
where  fencing  farms  is  unknown,  and  where  the  municipality  very 
properly  permits  the  cattle  to  run  at  large.  This  is  a provision 
which  affects  all  the  unenclosed  lands,  and  under  which  cattle 
may  “ properly  ” depasture  upon  and  ramble  over  all  open 
lands,  waste  or  commons,  even  if  owned  by  the  Crown,  if  no 
objection  is  taken  thereto,  and  no  barrier  or  fences  are  erected 
against  the  cattle. 

To  use  the  phrase  sanctioned  in  an  early  case,  the  cattle  so 
allowed  to  run  at  large  in  the  three  townships  became  and  were 
“ free  commoners”  : Carey  v.  Tate  (1840),  6 O.S.  147. 

The  by-law  is  framed  under  the  Municipal  Act,  R.S.0. 1897, 
ch.  223,  sec.  546  (2),  and  was  passed  so  long  ago  as  March,  1896, 
and  allows  cattle  to  go  over  unfenced  lands  and  confers,  in  my 
opinion,  “ a permissive  right  ” even  as  to  the  waste  lands  of  the 
Crown.  See  Clark  v.  Tinker  (1845),  10  Q.B.  604,  at  p.  618. 
The  reason  for  allowing  cattle  to  be  at  large  for  the  purpose  of 
grazing  or  depasturing  over  and  upon  unenclosed  territory  in 
new  countries  is  given  in  Kerwhacker  v.  The  Cleveland,  Colum- 
bus, and  Cincinnati  Railroad  Co.  (1854),  8 Ohio  172,  quoted 
in  Elliott  on  Railroads,  vol.  3,  § 1180,  at  p.  1805,  and  is  in 
accord  with  what  is  said  in  the  judgment  of  Robinson,  C.J.,  in 
Ives  V.  Hitchcock  (1830),  Draper,  2nd  ed.  247,  at  p.  252. 

Vacant  Crown  lands  are  spoken  of  in  R.S.O.,  1897,  vol.  3, 
ch.  324,  sec.  43,  as  waste  land  of  the  Crown,  and  the  definition 
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of  “ wastes”  as  held  by  the  Crown  given  in  Attorney -General  v. 
Hanmer  (1858),  27  L.J.  ch.  837,  is  “the  large  open  commons 
within  and  parcel  of  the  manor  over  which  rights  of  common 
are  exercised  . . . land  unoccupied,  or  that  lies  in  com- 

mons” : per  Watson,  B.  at  p.  840. 

This  element  differs  this  case  from  all  those  cited,  in 
which  the  railway  is  regarded  as  obliged  to  fence  only  as  against 
adjoining  owners,  and  not  as  against  estrays,  but  in  this  locality 
the  cattle  were  lawfully  at  large  and  the  accident  arose  because 
of  default  of  the  company  to  have  up  a fence  at  the  place 
where  they  came  on  the  track  and  were  injured.  The  decision 
should  be  reversed  on  this  branch  of  the  case,  and  judgment 
entered  for  the  plaintiff  for  the  value  of  the  cattle  agreed  on, 
with  costs. 
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Feeguson,  J.  : — Each  of  my  learned  brethren,  the  Chan- 
cellor and  Mr.  Justice  Meredith,  has  written  an  elaborate 
judgment  in  this  case. 

The  only  point  of  difference  between  them  seems  to  be  as  to 
whether  or  not  the  animals  got  upon  the  railway  from  an 
adjoining  place  where,  under  the  circumstances,  they  might 
properly  be.  See  53  Viet.  ch.  28,  sec.  2 (D.).  This  involves 
the  consideration  as  to  whether  or  not  the  council  of  the  union 
municipality  of  the  townships  of  Nairn,  Lome  and  Hyman  had 
the  power  to  enact  and  pass  their  by-law  No.  6. 

This  by-law  enacts  that  horses,  mares,  colts,  fillies,  mules, 
asses  and  swine,  and  all  four-footed  animals  known  to  be 
breachy,  and  all  bulls  known  to  be  over  nine  months,  and  all 
racers  over  three  months  old,  and  all  stallions,  shall  not  be 
allowed  to  run  at  large  in  these  townships.  But  all  milch  cows 
and  other  cattle,  except  those  mentioned  above,  are  allowed  to 
run  at  large,  and  so  far  as  the  law  doth  enable  the  said  council 
to  enact,  it  shall  be  lawful  for  such  cattle  without  being  in 
charge  of  any  person  to  loiter  or  stop  on  the  roads  and  high- 
ways in  the  said  townships. 

By  the  provisions  of  sec.  546,  sub-sec.  2,  of  the  Municipal 
Act,  R.S.O.  1897,  ch.  223,  township  councils  have  power  to  pass 
by-laws  restraining  and  regulating  the  running  at  large  of  any 
animals.  And  by  the  provisions  of  sec.  32  of  R.S.O.  1897,  ch. 
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225,  the  same  power  is  given  to  townships  in  the  unorganized 
districts. 

Section  2 of  R.S.0. 1897,  ch.  272,  speaks  of  the  owner  of  any 
animals  not  permitted  to  run  at  large  by  the  by-laws  of  the 
municipality. 

Section  94  of  R.S.O.  1897,  ch.  109,  speaks  of  animals  run- 
ning at  large  contrary  to  a municipal  by-law  in  that  behalf, 
and  provides  for  a case  where  there  is  no  by-law  prohibiting  or 
regulating  the  running  at  large  of  the  class  of  animals  to  which 
the  animals  trespassing  belong,  and  finally  provides  that  the 
section  shall  not  apply  to  breachy  or  unruly  animals. 

53  Viet.  ch.  28,  sec.  2,  a Dominion  Act,  speaking  of  the 
liability  of  a railway  company,  says  : “And  no  animal  allowed 
by  law  to  run  at  large  shall  be  held  to  be  improperly  on  a 
place  adjoining  the  railway  merely  for  the  reason  that  the 
owner  or  occupant  of  such  place  has  not  permitted  it  to  be  there.” 

I may,  of  course,  be  in  error,  and  one  always  has  more  or 
less  doubt  when  a learned  Judge  has  expressed  an  opposite 
opinion,  but  it  seems  to  me  clear  that  these  townships  had 
power  to  pass  a by-law  regulating  the  running  at  large  of  cattle 
within  the  townships,  and  I think  the  by-law  in  question  is 
such  a by-law. 

It  provides  that  certain  cattle  may  not  run  at  large,  and 
that  other  cattle,  other  kinds  of  cattle,  may  run  at  large.  If 
it  is  not  a by-law  regulating  the  subject,  to  me  it  is  difficult  to 
perceive  what  would  be  such  a by-law. 

Being  of  opinion  that  there  was  power  to  pass  the  by-law, 
the  consequence  is,  that  I agree  in  the  Chancellor’s  judgment. 
The  case  Barber  v.  Cleave  (1901),  2 O.L.R.  213,  may  cast  some 
light  on  the  subject. 


Meredith,  J.  : — The  defendants’  appeal  is  based  upon  the 
contention  that  the  way  in  question  was  a highway  within  the 
meaning  of  the  enactment  relied  upon  ; or  that,  if  not,  then 
the  cattle  were  improperly  upon  it  when  getting  upon  the  rail- 
way. 4 

Whether  a highway  or  not  is,  in  this  case,  entirely  a ques- 
tion of  fact ; and  the  evidence  sustains  the  finding  of  the  trial 
Judge  that  it  wa^s  not.  Whatever  the  fact  may  really  be,  it 
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shews,  at  the  most,  that  the  road  in  question  was  but  a way  of 
convenience — one  of  those  ways  so  necessary  in,  and  so  insepar- 
able from,  the  early  stages  of  the  settlement  of  this  country ; 
ways  which  give  place  to  those  made  upon  the  original  allow- 
ances for  road  when  the  settlers  are  so  far  advanced  that  such 
allowances  can  be  opened  and  made  fit  for  primitive  traffic. 
So  far  as  the  evidence  shews,  the  public  had  acquired  no  right 
in  the  way,  and  there  was  no  reason  why  the  defendants  might 
not  have  fenced  across  it.  Section  271  of  the  Railway  Act,  51 
Viet.  ch.  29  (D.),  has,  therefore,  no  application  to  this  branch 
of  the  case. 

Then  it  is  said  that  if  the  road  were  not  a highway  it  was 
private  property,  and  that  the  cattle  could  not  properly  have 
been  upon  it  without  the  owner’s  consent ; and  that  there  being 
no  evidence  of  such  consent  the  plaintifi*  cannot  recover.  There  is, 
however,  evidence  upon  which  a jury  might  find  that  consent  had 
been,  at  least  impliedly,  given.  The  way  had  been  in  existence  a 
long  time,  and  was  indeed  the  plaintiflf’s  means  of  access  to  his 
home,  used  by  him,  his  horses  and  waggons  and  his  cattle, 
whenever  occasion  required,  or  he  desired.  It  can  hardly  be 
that  all  this  was  done  against  the  will,  or  without  the  know- 
ledge, of  the  land  owner.  The  proper  conclusion  upon  the 
whole  evidence  appears  to  me  to  be,  and  I find,  that  the  way 
was  used  by  the  plaintiff,  for  the  purposes  before  mentioned, 
with  the  consent  of  the  owner  of  the  land  adjoining  the  rail- 
way, and  that  the  cattle  were  properly  upon  such  land 
immediately  before  they  got  upon  the  railway. 

If  it  had  been  shewn  that  the  plaintiff  objected  to  the  closing 
of  the  way  by  a railway  fence,  and  it  had  been  left  open  at  his 
request  or  desire,  as  probably  would  have  been  the  case  if  the 
defendants  had  attempted  or  intended  to  erect  a fence  across  it, 
we  would  have  been  obliged  to  consider  a different  case,  and  the 
result  might  have  been  different.  As  it  is,  the  trial  Judge’s 
conclusions  on  this  branch  of  the  case  were,  in  my  opinion, 
right,  and  therefore  the  defendants’  appeal  fails. 

The  plaintiff’s  appeal  is  in  respect  of  other  of  the  plaintiff’s 
cattle  which,  afterwards,  got  upon  the  railway  by  the  same  way 
as  these  cattle,  but  crossed  it  to  the  adjoining  lands,  and 
went — grazing  as  cattle  at  large  do — thence  to  a highway,  and 
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along  highways,  to  a level  crossing  of  the  railway,  some  distance 
from  the  way  by  which  they  first  entered  upon  it,  and  at  the 
level  crossing  again  entered  upon  it,  and,  from  that  point, 
traversed  a distance  of  about  four  miles,  sometimes  upon  the 
railway  and  sometimes  upon  the  adjoining  lands,  to  the  place 
where  they  were  killed,  by  a passing  train.  , 

The  appellant’s  position  is  that  he  should  have  recovered  in 
respect  of  these  cattle  also,  either  because  of  their  first,  or 
because  of  their  last,  entering  upon  the  railway  ; that  in  either 
case  his  loss  was  occasioned  by  the  defendants’  neglect  to  fence 
the  railway,  and  that,  in  each  case,  the  cattle  might  properly  be 
upon  the  adjoining  land  from  which  they  got  upon  the  railway. 

Had  they  been  killed  as  the  other  cattle  were,  without  first 
passing  away  from  the  railway  to  a place  of  safety,  then,  as  in 
respect  of  the  other  cattle,  the  plaintiff  would  have  been  enabled 
to  recover.  But  the  cases  are  quite  different  in  their  facts,  by 
reason  of  their  so  passing  over  the  railway,  the  wrong  in  which 
they  subsequently  were  in  being  unattended  within  half  a mile 
of  the  crossing,  and  of  all  that  occurred  up  to  the  time  and 
place  when  and  where  they  were  killed. 

They  were  clearly  in  the  wrong  when  passing  from  the 
highway  to  the  railway,  for  the  questions  which  at  once  present 
themselves  on  reading  sec.  271 — such  as,  “permitted”  by 
whom  and  in  what  manner  ? and,  why  extend  the  exemption  of 
the  railway  company  from  liability  beyond  that  expressly 
given  in  the  section  ? — have  long  since  been  all  resolved  in 
favour  of  the  company  ; so  that,  so  far  as  it  relates  to  such 
cases  as  this,  the  section,  as  interpreted  by  judicial  decisions, 
may  be  stated  in  these  few  words  : — It  shall  be  unlawful  for  any 
animal  to  be  at  large  upon  any  highway  within  half  a mile  of 
the  intersection  of  such  highway  with  any  railway  at  rail  level, 
and  any  animal  so  at  large  must  be  held  to  be  improperly  on  a 
place  adjoining  the  railway  : see  Simpson  v.  The  Great  Western 
R.W.  Co.  (1857),  17  U.C.R.  57  : though,  as  the  section  appears  in 
the  new  Act  (1903),  3 Edw.  VIL,  c.  58,  s.  237,  it  may  in  some 
respects  require  a different  interpretation. 

This  case  is  different  from  that  of  Davidson  v.  The  Grand 
Trunk  R.W.  Co.,  5 O.L.K  574,  and  that  of  James  v.  The  Grand 
Trunk  R.W.  Co.  O.R.  672,  1 O.L.R.  127  and  31 
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S.C.R.  420,  in,  at  least,  these  very  material  circumstances  : in 
those  cases  there  were  railway  fences,  and  it  was  through  a 
defect  or  break  in  such  fences,  as  it  was  contended,  that  the 
animals  were  enabled  to  escape  from  the  places  in  which  they 
were  by  the  owners  otherwise  securely  kept,  and  eventually  to 
be  killed  by  the  railway  trains.  In  this  case  there  were  no  fences 
and  the  cattle  were  all  at  large  ; there  was  no  negligence  of  the 
defendants  freeing  them  from  a place  of  safety  in  which  the 
plaintiff  kept  them,  and  it  is  plain  that  they  might,  without  any 
fault  of  the  defendants,  and  even  if  the  railway  had  been  duly 
fenced,  have  wandered  from  their  home  to  the  level  crossing, 
where  they  entered  upon  the  railway,  and  eventually  have  been 
killed  just  where  they  were,  without  negligence  on  the  part  of 
anyone,  except  that  of  allowing  them  to  be  within  half  a mile 
of  the  crossing  running  at  large  upon  the  highway,  or  of  allow- 
ing them  to  be  at  large  at  all. 

I do  not  quite  perceive  why  any  of  these  cases  ought  to 
turn  upon  any  question  of  estoppel ; the  question  in  all  of  them 
seems  to  me  to  be  simply : What  was  the  proximate  cause  of  the 
plaintiff’s  loss  ? 

But  for  the  circumstances  to  which  I have  referred,  the  case 
of  the  Grand  Trunk  R.W.  Co.  v.  James,  31  S.C.R.  420,  as  well 
as  that  of  Davidson  v.  The  Grand  Trunk  R.W.  Co.,  5 O.L.R. 
574,  would,  I think,  be  an  authority  sustaining  the  appellant’s 
primary  contention.  If  in  the  former  case  it  were  con- 
sidered that  the  alleged  defect  in  the  fence  was  not  the 
proximate  cause  of  the  injury,  the  case  would  probably  have 
been  decided  on  that  ground.  Gwynne,  J.,  alone  expressed  the 
opinion  that  it  was  not ; inferentially,  it  seems  to  me,  the  other 
Judges  have  indicated  that  it  was.  In  addition  to  the  cases 
upon  this  subject,  cited  in  the  James  and  Davidson  cases, 
the  case  of  Singleton  v.  Williamson  (1861),  7 H.  & N.  410,  may 
very  usefully  be  read ; there  Wilde,  B.,  seems  to  have  touched 
the  very  question  raised  in  these  two  cases. 

But  each  case  must  be  decided  upon  its  own  facts.  It  cannot 
be  that  in  every  case  the  defective  fence  is  the  proximate  cause. 
Suppose  that  the  cow  in  the  Davidson  case,  instead  of  getting 
on  the  main  line  and  being  killed  that  night,  had  gone  home 
and  been  taken  by  her  owner  to  the  fair  the  next  day,  and  had. 
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the  next  night,  escaped  from  the  fair  and  gone  by  the  same 
highway  to  the  same  main  track  and  been  killed  in  the  same 
place  and  manner,  but  twenty-four  hours  later,  could  the  plain- 
tiff recover  even  though  he  made  it  manifest  that  if  she  had 
not  come  home  he  would  not  have  thought  of  taking  her  to  the 
fair  ? The  continuity  must  have  been  broken  somewhere.  In 
most  cases,  no  matter  how  remote  the  injury  from  the  cause 
alleged,  it  may  be  said  that  if  such  cause  had  never  happened 
the  injury  could  not.  If  the  cow  had  not  been  born  she  could 
not  have  been  killed ; certainly  not  a case  of  causa  causans  or 
proximate  cause,  but  yet  one  of  sine  qua  non,  though  so 
remote.  It  is  difficult  to  say  just  where  to  draw  the  line,  but 
in  the  facts  of  this  case,  to  which  I have  already  drawn  atten- 
tion, I am  of  opinion  that  the  want  of  a fence  at  the  way  in 
question  was  not  the  proximate  cause  of  the  plaintiff’s  loss,  nor 
was  it  the  running  at  large  of  the  cattle  upon  the  highway 
within  half  a mile  of  the  level  crossing,  but  that  it  was  the 
absence  of  a fence  at  the  place  where  the  cattle  last  got  upon 
the  railway.  As  before  mentioned,  they  might,  without  ever 
crossing  the  railway  or  getting  upon  it  at  the  level  crossing, 
have  come  to  the  place  where  they  were  killed.  The  country 
was  open  to  them  to  roam  over. 

The  one  question  then  is  : Were  the  cattle  properly  upon  the 
adjoining  lands  before  last  getting  upon  the  railway  ? 

The  lands  were,  according  to  the  evidence.  Crown  lands,  and 
were  wild  lands,  in  a state  of  nature  except  for  the  devastat- 
ing axe  of  the  woodman  and  the  destroying  fires  of  the  careless. 
There  is  no  evidence  of  any  consent  to  or  acquiescence  in 
animals  running  at  large  over  these  lands ; there  is  no  evidence 
that  these  cattle  had  ever  before  been  upon  these  lands, 
nor  that  other  cattle  or  any  animals  ran  at  large  there.  So 
that  this  branch  of  the  plaintiff’s  claim  cannot  be  sup- 
ported upon  any  consent,  expressed  or  implied,  of  the  Crown. 
It  is  therefore  necessary  to  consider  whether  there  is  any 
other  ground  upon  which  it  can  be  considered  that  the  cattle 
were  properly  upon  such  lands.  It  may  have  been,  though  I am 
not  sure  that  it  was,  contended  that  the  by-law  alone  gave 
the  cattle  a legal  right  to  run  at  large,  roam  over,  graze  upon, 
and  injure  otherwise,  all  lands  in  the  municipality  not  enclosed 
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by  lawful  fences;  and  the  learned  trial  Judge  seems  to  have 
been  of  opinion  that  it  did.  In  that  contention  I am  not  able 
to  agree.  Even  the  municipal  council  have  upon  the  face  of 
their  by-law  shewn  their  doubt  of  its  validity.  The  legislation 
relied  upon  as  conferring  such  power  is  now  contained  in  sec. 
546  of  the  Consolidated  Municipal  Act,  3 Edw.  VII.  c.  19  (0.); 
but  that  section,  which  comes  under  the  general  headings  of 
“ Protection  of  Property  ” and  “ Pounds,”  provides  only — so  far 
as  it  affects  this  question — that  the  council  may  pass  by-laws 
for  restraining  and  regulating  the  running  at  large  or  tres- 
spassing of  any  animals,  and  for  providing  for  impounding 
them  and  for  causing  them  to  be  sold  ” , . ; a provision  in 

restraint,  rather  than  in  extension,  of  any  right  to  run  at  large. 
How  it  can  be  tortured  into  conferring  power  on  the  council  to 
deprive  landowners  of  their  common  law  right,  and  to  confer 
on  anyone,  who  chooses  to  take  the  benefit  of  the  by-law,  a 
right  in  the  lands  of  others,  I am  quite  unable  to  understand. 
Rather,  is  not  the  most  that  can  be  said  of  it  in  that  respect, 
that  it  was  framed  under  the  supposition  that  by  law  all 
animals  might  so  run  at  large,  and  with  the  intention  of  con- 
fering  the  power  to  restrain  and  regulate  such  right  ? Though 
even  that  assumption  may  be  quite  unwarranted,  for  why  may 
it  not  have  been  framed  to  add  to  the  inefficient  common  law 
remedies  against  injury  done  by  animals  running  at  large  ? 
The  enactment  is  not  to  be  read  as  if  the  heading  were  “ Restric- 
tion of  Property  Rights,”  and  the  power  were  to  pass  a by-law 
permitting  and  regulating  the  running  at  large  or  trespassing 
of  any  animals,  and  to  prevent  distraining  or  impounding 
them.  And  if  standing  alone  how  could  the  word  ‘‘  regulate  ” 
be  reasonably  held  to  include  the  power  to  create,  or  to  make 
lawful  that  which  was  unlawful  ? It  has  necessarily  a restric- 
tive, not  a creative  or  permissive  meaning.  To  regulate  “ the 
running  at  large  or  trespassing  of  any  animals  ” surely  means 
to  rule  or  govern  the  existing  right,  not  to  create  a new  right — 
an  absolute  right  unrestricted  and  unregulated.  The  word  in 
itself  is  repugnant  to  both  prohibitive  and  creative  power  so 
far  as  the  right  which  is  to  be  regulated  is  concerned  ; and 
taken  with  its  associated  words  “ restraining,”  “ trespassing,” 
“ impounding,”  ‘‘  sold,”  and  “ protection  of  property  ” is  there 
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any  ground  for  giving  to  it  a meaning  not  to  be  found  even  in 
the  dictionaries  ? Test  it  in  a simple  way ; substitute  the 
asserted  equivalent,  and  the  result  is,  “ for  restraining  and  per- 
mitting the  running*at  large  or  trespassing  of  any  animals  and 
for  impounding  them  and  causing  them  to  be  sold.”  Could  any- 
one have  been  guilty  of  such  an  offence  ? How  can  we 
attribute  it  to  the  Legislature  ? It  can  hardly  be  that  the 
municipal  council  of  the  city  of  Toronto  have  power  to  make 
cow  pastures  and  barn  yards  and  pig  styes  of  all  streets,  parks 
and  squares,  and  all  lawns  and  gardens  in  the  municipality, 
and  to  confer  an  estate  in  them  upon  anyone  who  choose  to  let 
his  animals  run  at  large. 

More  difficulty  arises  from  questions  which  were  not  raised 
and  upon  which  we  have  not  had  the  benefit  of  any  argument ; 
such  questions  as,  does  the  statute-law,  or  indeed  any  law, 
confer  any  such  right  ? Indisputably  at  common  law  there 
were  no  such  rights ; under  that  law  these  cattle  would  have 
been  trespassers,  liable  to  distress  damage  feasant,  and  their 
owner  to  an  action  for  trespass  to  lands.  The  rights,  if  they 
exist,  must  be  found  in  the  statute-law,  and  in  order  to  take 
away  common  law  rights  and  infringe  upon  property  rights, 
ought  to  appear  with  reasonable  clearness. 

Though  one  may  perhaps  find  indications,  here  and  there, 
that  legislation  took  place  under  the  impression  that  by  law 
cattle  might  run  at  large,  it  will  be  difficult  to  find  anything 
like  an  enactment  conferring  that  right. 

There  is  no  evidence  of  any  by-law  passed  under  the 
council’s  power  in  respect  of  fences ; nor  is  there  anything  to 
indicate  that  if  there  had  been  it  could  have  materially  affected 
this  question. 

The  Line  Fences  Act,  R.S.O.  1897,  ch.  284,  applies  to 
owners  of  occupied  adjoining  lands  only,  and  so  does  not  affect 
this  case. 

The  Act  respecting  Pounds,  R.S.O.  1897,  ch.  272,  presents 
some  difficulties.'  The  latter  part  of  sec.  2 seems  to  indicate  that 
the  draughtsman  was  under  the  impression  that  animals  might 
lawfully  run  at  large  unless  prevented  by  municipal  by-law,  or 
that  by  such  by-law  animals,  which  might  not  otherwise  do  so, 
might  be  permitted  to  run  at  large  ; and  provides  that  the  owner 
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of  an  animal  not  so  permitted  to  run  at  large  shall  be  liable  for 
any  damage  done  by  such  animal  “ although  the  fence  enclosing 
the  premises  was  not  of  the  height  required  by  such  by-laws.” 
This  part  of  the  section  seems  also  to  have  been  framed  with  a 
view  to  extending,  and  not  in  any  sense  to  restrict,  the  land- 
owner’s rights.  And  sec.  22  seems  to  indicate  that,  under  that 
Act,  animals  may  be  impounded  when  trespassing  upon  lands 
not  enclosed  by  such  a fence,  but  that  the  landowner  cannot, 
under  that  Act,  enforce  any  claim  for  damages. 

I find  it  difficult  to  perceive  how  this  enactment,  in  itself 
none  too  plain,  can  rightly  be  said  to  take  away  common  law 
rights  of  property.  The  Act  provides  for  the  impounding  and 
sale,  by  a public  officer,  of  animals  distrained  for  running  at 
large  or  trespassing  and  doing  damage  ; and  anyone  availing 
himself  of  its  provisions  is  no  doubt  bound  by  them,  and  can 
get  the  relief  thereby  provided  only,  and  only  in  the  manner 
therein  provided.  But  if  one  does  not  avail  himself  of  its  pro- 
visions why  should  he  be  prevented  from  enforcing  any  other 
remedy  ? Does  it  take  away  the  right  to  drive  animals  tres- 
passing from  the  land  upon  which  they  are  trespassing  ? 

But  wiiatever  else  may  be  the  effect  of  the  enactment,  there 
is  assuredly  nothing  in  it  giving  one  man’s  animals  th*e  right  to 
trespass  upon  another^ian’s  lands  ; the  right  to  maintain,  even 
in  the  case  of  wild  lands,  against  the  owner’s  will,  that  they  are 
properly  there  ; and  I would  be  surprised  to  find  that  any 
enactment,  or  that  any  law,  of  this  Province,  does. 

Section  94  of  The  Unorganized  Territory  Act,  R.S.O. 
1897,  ch.  109,  goes  farthest  in  that  direction.  It  prevents  the 
recovery  of  damages  caused  by  animals  straying  upon  any 
land  in  the  districts  therein  referred  to,  unless  the  animal  so 
straying  was  running  at  large  contrary  to  a municipal  by-law, 
and  enacts  that,  when  no  by-law  prohibits  or  regulates  the  run- 
ning at  large,  then  no  such  damages  shall  be  recovered  unless  the 
animal  has  broken  through  or  jumped  over  a fence  then  in 
reasonably  good  order  and  4 J feet  in  height ; the  section 
does  not  apply  to  breachy  or  unruly  animals.  But  this  is  far 
from  giving  the  right  to  trespass,  or  properly  to  be,  upon  the 
lands  of  another  against  his  will.  It  does  not  prevent  the 
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landowner  from  using  such  remedies  as  driving  the  animals  off, 
or  preventing  them  coming  on,  his  land. 

I have  not  been  able  to  find  any  reported  case  in  which  it 
has  been  held  that  cattle  may,  unless  prohibited  by  by-law,  run 
at  large.  An  impression  that  they  might  may  have  been  made 
by  the  short  note  in  the  digest  of  Robinson  & Joseph,  vol  1,  p. 
1517,  in  these  words  : “ A landowner  in  this  country  must  fence 
against  cattle:  Spafford  v.  Huhhle,  M.  T.  2 Viet.;’’  but  it 
was  found  on  investigation  that  the  case  did  not  support  that 
broad  statement,  that  it  apparently  was  a case  following,  and 
governed  by  the  same  enactment  as  the  case  Ives  v.  Hitchcock, 
which  is  fully  reported  in  Draper’s  Reports,  2nd  ed.  p.  247  : 
see  Buist  v.  McCombe  (1882),  8 A.R.  598.  In  Ives  v.  Hitchcock 
it  was  considered  that  when  horses  were  by  the  town  meeting 
regulations  allowed  to  run  at  large  they  could  not  be  impounded 
and  sold  as  a distress  damage  feasant  unless  trespassing  on 
lands  enclosed  by  such  high  and  sufficient  fence  as  agreed  upon 
by  the  inhabitants  at  the  annual  town  meeting.  The  case  was 
one  in  respect  of  horses  and  the  decision  was  based  upon  certain 
enactments  then  in  force,  one  of  which  provided,  among  other 
things  (see  at  p.  251),  “that  the  inhabitant  householders  shall 
at  their  annual  town  meetings  determine  in  what  manner  and 
at  what  period  horses  shall  be  allowed^^  to  run  at  large!'  and 
“ that  if  any  horse  shall  be  found  running  at  large  contrary  to 
such  town  meeting  regulation  any  of  the  pound-keepers  may 
impound  such  horse  so  trespassing  and  detain  him  until  satis- 
faction and  payment  of  fees,”  etc. ; and  the  town  meeting  had 
allowed  horses  to  run  at  large.  A very  different  enactment 
from  sec.  546  of  the  Municipal  Act,  R.S.O.  1897,  ch.  223,  3 Edw. 
YII.  ch.  19  (O.).  The  enactments  which  were  the  basis  of  that 
decision  have  long  since  passed  out  of  the  statute-books,  so  that 
that  case  is  no  sort  of  authority  for  the  right  to  so  trespass 
upon  another’s  property,  but  rather  the^  contrary ; and  it  decided 
nothing  on  the  subject  of  the  landowner’s  other  legal  rights 
in  respect  of  trespassing  animals. 

Nor  have  we  now  everywhere  the  pressing  needs,  and  the 
common  usage,  of  the  early  settlers  to  weigh  in  favour  of  a 
holding  that  the  common  law  does  not  apply,  and  that  all 
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domestic  animals  should  be  legalized  freebooters.  Indeed,  if  I 
am  right,  the  law  seems  to  be  in  a very  satisfactory  state.  In 
the  long  settled  parts  of  the  Province  the  common  law  liability 
of  an  owner  for  the  trespasses  of  his  animals  remains,  and,  in 
addition  thereto,  the  municipal  council  may  pass  by-laws 
restraining  and  regulating  the  running  at  large  or  trespassing 
of  any  animals  and  for  impounding  them  and  causing  them  to 
be  sold ; whilst  in  the  newly  settled  districts  the  same  law  pre- 
vails but  tempered  by  the  provision  that  no  damages  shall  be 
recovered  in  the  cases  provided  for  in  R.S.O.  1897,  ch.  109, 
sec.  94 ; in  other  words,  that,  as  to  all  but  breachy  or  unruly 
animals,  no  damages  shall  be  recovered  for  injuries  committed 
by  horses,  cattle,  sheep  or  swine  stra3ung  on  lands  unless  run- 
ning at  large  contrary  to  municipal  b^^-law,  and,  when  there  is 
no  such  by-law,  then  unless  the  animal  has  broken  through  or 
jumped  over  a fence  4-|  feet  high  '‘in  reasonably  good  order.” 
But  neither  the  owner  of  them,  nor  the  animals,  are  given  any 
legal  right  over  the  land  ; all  other  remedies  of  the  landowner 
remain  open  to  him  ; the  animals  are  not  legally  or  properly 
there. 

I am  therefore  unable  to  agree  in  the  opinion  of  MacMahon, 
J.,  shortly  expressed  in  the  case  of  Duncan  v.  Canadian  Pacific 
R.W.  Go.  21  O.R.  355,  at  p.  360,  that  this  enactment,  then  sec. 
82,  seems  to  have  been  framed  in  ignorance  of  the  common  law 
rule  as  to  the  running  at  large  of  cattle.  No  reason  is  given, 
and  the  opinion  is  in  conflict  with  that  expressed  by  Boyd,  C., 
in  the  case  of  McSloy  v.  Smith  (1895),  26  O.R.  508.  It  seems 
to  me  to  have  been  quite  necessary  and,  as  I have  said,  to  put 
the  law  in  an  entirely  satisfactory  state. 

Treating  the  case  as  if  the  landowner  were  an  individual 
and  not  the  Crown,  there  is  no  evidence  sufficient  to  warrant 
a finding  that  the  cattle  were  there — more  than  four  miles  from 
home — by  the  leave  of  the  landowner,  and  otherwise  they  were 
trespassers,  and  therefore  not  properly  there,  and  the  plaintiff’ 
cannot  recover. 

Whether  the  fact  that  the  lands  are  wild  Crown  lands  puts 
more  obstacles  in  the  plaintiff’s  way  than  if  they  were  private 
property  need  not  be  considered ; but  I feel  bound  to  express 
regret  at  the  use  of  the  words  “ common  ” and  “ waste  ” — the 
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latter  even  in  a recent  enactment — as  descriptive  of  the  wild 
lands  of  the  Crown  in  this  Province.  The  former  especially. 
It  is  difficult  to  imagine  any  sense  in  which  the  millions  of 
acres  of  Crown  lands  in  this  Dominion,  over  which  human  foot 
has  never  passed,  can  be  called  common  or  commons ; or, 
indeed,  any  sense  in  which  the  vast  areas  of  Crown  lands  in 
this  Province,  from  which  millions  of  dollars  have,  by  the 
Crown,  been,  and  continue  to  be,  realized  through  the  sale,  in  the 
first  place,  of  their  timber  and  minerals,  and,  afterwards,  of  the 
lands  themselves,  can  fairly  be  designated  “waste.”  Virgin  soil 
which,  in  a state  of  nature,  has  been  very  fruitful  and 
profitable,  and  which  awaits  only  the  coming  of  the  settler  and 
the  arts  of  the  husbandman  to  be  made  more  abundantly  fruit- 
ful and  profitable,  hardly  deserves  to  be  called  waste  lands. 
The  waste  lands  of  the  Crown  in  England  are  something 
entirely  different.  Why  should  we  borrow  a singularly  inap- 
propriate term  to  describe  lands  well  enough  described  in  words 
long  in  ordinary  use  here  ? There  is  no  sort  of  a suggestion  of 
any  commonable  rights  over  such  lands  ; the  contrary  is 
abundantly  evident:  see  R.S.O.  1897,  ch.  33,  and  also  ch.  97, 
sec.  42. 

The  difference  of  opinion  in  this  Court  is  limited  to  one 
plain  but  very  important  point.  To  make  it  as  plain  as  I can 
it  may  be  well  to  restate  my  views  of  it. 

I am  unable  to  agree  in  a judgment  which  in  effect  gives 
power  to  a municipal  council  to  confer  upon  any  owner  or  pos- 
sessor of  an  animal — no  matter  what  its  nature  or  disposition 
— an  estate  in  all  lands  in  the  municipality,  and  an  estate 
which  may,  at  the  will  of  the  council,  be  perpetuated. 

No  statute  can  be  found  now  giving  any  such  power ; on 
the  contrary,  the  statutes  which  expressly  gave  it  have  long 
since  been  repealed,  the  last  of  them  being,  probably,  12  Viet., 
ch.  81,  sec.  31,  sub-sec.  19.  The  need  for  that  power  ceased, 
and  the  need  for  the  power  to  restrain  arose,  with  the  settle- 
ment and  cultivation  of  the  country  ; and  then  the  power  to 
permit  was  brought  to  an  end,  but  the  power  to  restrict  was 
continued.  What  greater  proof  can  be  asked,  what  better  ' 
proof  can  be  given,  than  this,  that  the  power  expressly  given 
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was  taken  away,  if  indeed  any  proof  be  needed  beyond  the 
plainly  restraining  words  of  the  Municipal  Act  as  they  now  are  ? 

No  case  has  been  cited,  no  case  has  been  found — since  the 
repeal  of  the  enactments  expressly  conferring  the  power — in 
which  it  has  been  decided  that  any  such  power  exists.  I feel 
bound  to  strive  against  conferring  any  such  extraordinary 
power,  or  indeed  any  power,  merely  because  it  may  be  sur- 
mised, or  indeed  may  appear,  that  some  Judge  or  some  Court 
was  apparently  under  the  impression  that  it  existed.  The  law 
is  not  to  be  so  made.  The  cases  are  binding  in  respect  of  that 
which  was  actually  decided  only  : see  Quinn  v.  Leathern,  [1901] 
A.  C.  495,  at  p.  506.  The  different  views  of  different 
Judges  in  this  Province,  upon  the  subject  of  animals  running  at 
large,  are  many  and  divergent ; it  would  be  impossible  to  give 
full  effect  to  all  of  them. 

Nor  is  there  anything  in  the  suggestion  that  a power  to 
prevent  animals  running  at  large  was  needless,  because  that  was 
the  common  law,  for,  in  the  first  place,  that  is  not  so.  The 
common  law  gave  a right  of  action  for  damages  caused  by 
animals  trespassing  upon  lands,  with  a right  in  certain  cases  to 
detain  the  animals  until  the  damages  were  paid  ; but,  in  the 
second  place,  if  that  were  not  so,  why  might  not  the  further 
power,  to  impound  with  a public  pound-keeper  and  to  have  sold 
to  satisfy  damages  and  costs,  be  wisely  conferred  ? In  one  case 
the  opinion  was  apparently  held  that  these  common  law  rights 
did  not  apply  to  highways  : see  Patterson  v.  Fanning  (1901), 
2 O.L.R.  462,  at  p.  464  ; if  so,  the  need  for  restrictive  powers  in 
municipal  councils  is  very  apparent. 

The  question  is,  I repeat,  a very  important  one,  and  is  one 
which  ought  to  be  settled  by  a plain  judgment  upon  the  very 
point;  though  under  the  new  Railway  Act,  1903,  3 Edw.  VII. 
ch.  58,  its  occurrence  in  such  cases  as  this  may  be  less  frequent. 

We  are  not  dealing  with  any  question  of  the  power  of  a 
municipal  council  to  permit  animals  to  run  at  large  upon  lands 
owned  by  or  vested  in  the  municipality.  So  long  as  the  council 
commit  no  breach  of  the  trusts  under  which  they  control  such 
lands,  there  can  probably  be  no  objection  to  the  exercise  of  such 
a power.  Whether  that  would  apply  to  highways  need  not  be 
considered.  My  observations  concern  only  private  property 
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and  Crown  lands,  over  which  municipal  bodies  have  no  sort  of 
such  ownership  or  control  or  power. 

I am  firmly  of  opinion  that  the  municipal  council  had  no 
power  to  give  a right  to  the  cattle  in  question  to  be  upon  the 
lands  in  question,  and  that  they  were  trespassers,  and  so  not 
properly  there,  and  would  accordingly  dismiss  this  appeal  also. 

A.  H.  F.  L. 
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[IN  THE  COURT  OF  APPEAL.] 

Hogg 

V. 

The  Corporation  of  the  Township  of  Brooke. 

Municipal  Corporations — Highway — Snow  Drifts — Temporary  Side-track — 

Negligence. 

Plaintiff,  in  travelling  on  a highway  in  the  defendant  corporation  with  a team 
of  horses  and  waggon,  came  to  a place  where  the  road  had  for  some  weeks 
become  impassable  on  account  of  drifted  snow  for  a distance  of  more  than 
half  a mile.  At  the  side  of  the  road,  between  the  ditch  and  a farm  fence, 
was  a temporary  track  made  and  used  by  the  travelling  public  during 
the  block  of  the  highway ; and  which  was  safe  while  the  frost  lasted  and 
the  snow  was  hard.  The  pathmaster  of  the  defendants  was  aware  of  the 
condition  of  the  road,  but  no  steps  were  taken  to  open  it  up.  A thaw, 
which  had  commenced  three  days  before,  was  in  progress  at  the  time  of 
the  accident,  and  when  those  in  the  waggon  sought  to  use  the  track  the 
horses  broke  through  and  the  waggon  was  in  danger  of  being  upset. 
Plaintiff  got  out  and  in  assisting  the  horses  was  injured  by  one  of  them  : — 
Held,  that  under  the  circumstances,  it  was  the  duty  of  the  defendants  to  have 
opened  up  a way  through  the  drift  sufficient  to  enable  vehicles  such  as  the 
waggon  in  which  the  plaintiff  was  travelling  to  ha\  e passed  in  safety  along 
the  highway ; that  the  defendants  had  notice  that  the  highway  was  out  of 
repair  ; and  that  the  plaintiff  was  entitled  to  recover. 

Judgment  of  a Divisional  Court  reversing  the  judgment  of  Falconbridge, 
C.J.K.B.,  affirmed;  Maclennan,  J.A.,  dissenting. 

This  was  an  appeal  by  the  defendants  from  the  judgment 
of  a Divisional  Court  allowing  an  appeal  of  the  plaintiff  from 
the  judgment  of  Falconbridge,  C.J.K.B.,  at  the  trial  without  a 
jury,  at  Sarnia  on  the  20th  and  21st  June,  1902. 

T.  G.  Meredith,  K.C.,  for  the  plaintiff 

Geo.  F.  Shepley,  K.  C.,  and  John  Cowan,  K.  C.,  for  the 
defendants. 

The  action  was  for  damages  for  injuries  sustained  by  the 
plaintiff  through  the  alleged  negligence  of  the  defendants  in 
allowing  a certain  highway  to  be  out  of  repair. 

The  facts  are  fully  stated  in  the  judgment  of  MacMahon,  J., 
in  the  Divisional  Court,  before  whom  (Meredith,  C.J.C.P.,  and 
MacMahon,  J.)  the  appeal  was  heard,  and  in  which  the  same 
counsel  appeared,  on  29th  January,  1903. 

February  16.  MacMahon,  J. : — This  action,  which  was 
tried  without  a jury  at  Sarnia,  on  the  21st  June  last,  before 
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the  Chief  Justice  of  the  King’s  Bench  Division,  was  to  recover 
damages  for  injuries  sustained  by  the  plaintiff  by  reason  of  the 
alleged  negligence  of  the  defendants  in  permitting  an  accumu- 
lation of  snow  to  remain  on  that  part  of  number  nine  side-road 
in  the  third  concession  of  the  said  township  of  Brooke,  in  front 
of  the  farm  of  a Mr.  Pillow,  by  reason  of  which  it  is  alleged  the 
highway  became  out  of  repair  and  unsafe  for  travel,  and  owing 
to  the  bad  and  dangerous  state  of  the  said  highway  the  horses 
drawing  a waggon,  in  which  the  plaintiff  was  travelling,  became 
embedded  in  the  snow  and  were  unable  to  proceed,  and  the 
plaintiff,  in  assisting  the  horses  to  get  out  of  the  snow  drift, 
one  of  them  stepped  upon  his  foot  and  he  was  knocked  down 
by  the  other  horse,  and  his  knee  seriously  injured. 

The  plaintiff  was  injured  on  the  26th  February,  1902,  and 
the  learned  trial  Judge,  in  delivering  judgment  on  the  3rd  of 
September  dismissing  the  action,  said  : — 

“ Last  winter  seems  to  have  been  one  of  the  worst  within  the 
recollection  of  the  inhabitants  of  the  township  of  Brooke  for 
almost  continuous  snowing  and  drifting  from  about  the  com- 
mencement of  the  year  to  within  a few  days  of  the  accident. 
There  are  about  two  hundred  miles  of  road  in  the  defendant 
township,  and  of  those  which  run  north  and  south,  two-thirds 
were  drifted  full  from  fence  to  fence.  Of  the  east  and  west 
roads,  one-eighth  was  similarly  drifted.  So  that,  the  mileage 
from  north  to  south  being  the  same  as  that  from  east  to  west, 
it  follows  that  nearly  eighty  miles  of  highway  were  in  this 
condition,  on  the  evidence  of  Mr.  Laughlin  Lindsay,  the  reeve. 
It  is  easy  to  say  that  an  expenditure  of  $10  or  $12  would  have 
made  a particular  place  passable  at  a particular  time,  but  it 
must  be  borne  in  mind  that  after  about  six  weeks  of  condition 
such  as  above,  a thaw  set  in  a few  days  before  the  accident, 
which  was  unprecedented  as  to  both  earliness  and  rapidity. 

I do  not  consider  it  reasonable  to  hold  the  township  guilty 
of  negligence  under  these  circumstances. 

There  is  little  or  no  dispute  about  the  facts  of  the  case,  so , 
that  in  the  view  which  I have  taken  above,  I can  leave  the 
question  of  contributory  negligence  to  any  forum  in  which  the 
case  may  be  hereafter  discussed.” 

The  appeal  is  taken  from  that 
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On  the  day  in  question  the  plaintiff  had  driven  in  a light' 
waggon  with  a pair  of  horses,  with  one  John  Grant  and  his 
daughter,  from  Aberfeldy  to  Alvinston,  where  Grant  (who  is  a 
merchant  at  Aberfeldy)  received  a small  load  of  goods  for  his 
store,  when  all  three  started  on  their  return  to  Aberfeldy. 
Shortly  after  leaving  Alvinston,  Grant  and  Hogg  discussed 
which  was  the  best  road  to  take,  and  after  making  inquiries 
from  a person  they  met,  they  concluded  to  return  along  the 
ninth  side-road,  as  likely  to  have  a less  accumulation  of  snow  on 
it  than  the  road  over  which  they  had  driven  in  going  to 
Alvinston.  Grant  was  driving,  and  upon  reaching  a point 
opposite  Mr.  Pillow’s  farm,  it  was  found  the  snow  had  drifted 
to  a depth  of  from  three  to  four  feet  over  the  gravelled  portion 
of  the  road,  rendering  it  impassable  for  either  sleighs  or 
waggons,  and  traffic  had  been  deflected  to  the  east  side  of  the 
highway,  where  the  tracks  of  vehicles  indicated  to  Grant  where 
he  should  drive.  He  had  turned  and  driven  a short  distance 
along  these  tracks  when  the  snow  became  soft  and  deep,  the 
horses  legs  went  through  it  and  they  could  not  proceed ; the 
off  horse  went  down  partly  on  its  side,  and  Hogg  was  thrown 
from  the  waggon.  Grant  and  his  daughter  got  out  of  the 
waggon. 

At  this  time  it  was  getting  dark,  and  Grant  and  Hogg 
made  an  opening  in  Mr.  Pillow’s  fence  and  removed  some  of 
the  snow  from  about  the  horses,  so  as  to  enable  them  to  raise  up 
the  one  that  had  fallen.  Hogg  went  to  the  horses’  heads  and 
took  hold  of  the  rein  near  the  mouth  of  the  off  horse  that  was 
down,  and  during  this  time  the  nigh  horse  was  struggling,  and 
Hogg  was  afraid  it  would  get  its  legs  over  the  tongue  of  the 
waggon.  The  horse  threw  out  its  foot  and  struck  the  plain- 
tiff’s foot  and  pinned  it  down  in  the  snow,  and  when  his  foot 
was  released  Hogg  reached  his  hand  under  the  horses  so  as  to 
free  one  of  the  cross  lines  of  the  off  horse  that  had  got  under 
the  tongue  of  the  waggon,  and  while  doing  this  the  nigh 
horse’s  foot  struck  the  plaintiff  under  the  knee,  causing  a 
sprain  of  the  knee-joint,  with  a possible  rupture  of  the 
ligaments  on  the  inner  side  of  the  joint. 

At  the  time  the  plaintiff  was  endeavouring  to  get  up  the 
horses  and  free  the  rein  from , the  waggon  tongue,  Grant  had 
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hold  of  the  lines,  and  as  it  was  by  this  time  quite  dark,  he  did 
not  see  Hogg  at  the  horses’  heads,  nor  was  he  aware  that  one 
of  the  reins  was  under  the  tongue  of  the  waggon.  Grant, 
after  the  off  horse  got  up,  succeeded  in  turning  the  horses 
and  went  out  through  the  gap  made  in  Pillow’s  fence. 

An  unusual  quantity  of  snow  had  fallen  in  the  township  of 
Brooke  during  the  winter.  The  last  snowstorm  prior  to  the 
accident  commenced  on  the  afternoon  of  Sunday,  the  16th,  and 
ended  on  the  morning  of  Tuesday,  the  A 8th  February,  and  a 
thaw  set  in  about  the  23rd,  making  the  snow  soft  and  slushy. 

The  10th  section  of  by-law  No.  1,  “ To  provide  for  the 
performance  of  statute  labour,  and  to  define  the  duties  of 
pathmasters  or  overseers  of  highways,”  passed  by  the  township 
council  on  the  2nd  June,  1900,  provides : — 

“ That  it  shall  be  the  duty  of  every  pathmaster  to  cause 
sufficient  guards  or  barriers  to  be  erected  in  all  dangerous 
places  along  the  highways  in  his  division,  and  in  case  of  any 
serious  damage  to  a bridge,  culvert  or  embankment,  or  in  case 
of  an  impediment  by  snow  or  the  falling  of  trees  upon  the 
roads  from  the  lands  of  non-residents,  to  call  out  any  or  every 
person  liable  to  perform  statute  labour,  and  in  his  division  to 
repair  or  remove  the  same  as  soon  as  possible,  and  twelve 
hours’  notice  shall  be  deemed  sufficient  in  all  such  cases ; such 
extra  labour  shall  be  in  reduction  of  the  next  statute  labour 
which  any  person  so  called  on  shall  be  liable  to  perform ; and 
any  person  neglecting  or  refusing  to  comply  with  the  reason- 
able requirements  of  the  pathmaster  in  such  cases,  shall  incur 
the  penalty  for  the  non-performance  of  statute  labour.” 

See  as  to  the  effect  of  such  a by-law,  Durockie  v.  The  Cor- 
poration of  the  Town  of  Cornwall  (1893),  23  O.R.  355  at  p. 
360. 

There  was  evidence  that  the  gravelled  portion  of  the  road 
in  front  of  Mr.  Pillow’s  farm  had  a bank  of  snow  on  it  which 
rendered  it  impassable  for  four  or  five  weeks  prior  to  the  26th 
of  February.  It  was  a place  where  the  snow  always  drifted  to 
a considerable  depth  when  there  were  severe  snowstorms,  but 
the  snow  formed  an  unusually  high  bank  during  part  of 
January  and  February,  1902.  Some  parties  with  vehicles 
tried  to  pass  along  the  track  to  the  east  side  of  the  road,  near 
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Pillow’s  fence,  but  found  the  snow  so  soft  and  deep  that  it  was 
impossible  to  get  through  that  way,  and  an  opening  had  to  be 
made  in  Pillow’s  fence  so  as  to  pass  through  his  fields.  Hugh 
Campbell,  a witness  for  the  defendants,  whose  farm  was  on 
this  road,  said  he  would  have  been  afraid  to  go  over  the  track 
to  the  east  side  of  the  road  with  a buggy  or  waggon  for  fear 
of  getting  into  trouble.  Abner  Stead,  another  witness  for  the 
defendants,  who  frequently  passed  over  this  road,  said  that  the 
track  to  the  east  was  dangerous  for  waggons,  and  became  more 
dangerous  between  the  20th  and  26th  February;  and  Peter 
Campbell,  also  a witness  for  the  township,  who  lives  just  south 
of  Pillow’s  farm,  said  that  it  was  thawing  on  the  23rd  and 
24th  of  February  so  as  to  affect  the  sleighing  over  the  side 
track  at  Pillow’s,  and  that  on  the  25th  he  would  expect  the 
like  trouble  with  a waggon  such  as  Grant  got  into  on  the  26th. 

The  gravelled  f)ortion  of  the  road  rendered  impassable  by 
the  drift  was  between  one-half  and  three-quarters  of  a mile  in 
length.  And  Thomas  Nugent,  who  helped  to  shovel  out  the 
drift  from  number  twelve  side-road,  said  that  the  drift  on  the 
gravelled  portion  of  this  road  in  front  of  Pillow’s  farm  was 
about  the  same  length  as  the  one  on  the  twelfth  side-road, 
which  had  been  shovelled  out  by  three  men  in  two  days,  at  a 
cost  of  six  dollars.  There  is  the  evidence  of  other  witnesses 
shewing  that  at  the  outside  the  cost  of  shovelling  out  the  snow 
on  the  road  in  question  would  have  been  ten  or  twelve  dollars. 

John  McCallum  was  one  of  the  councillors  for  the  township, 
and  John  McVicar  was  the  pathmaster  for  the  division  which 
included  this  road,  and  lived  three-quarters  of  a mile  from  the 
place  of  the  accident.  About  the  10th  of  February  McCallum 
spoke  to  McVicar  about  the  condition  of  the  roads,  who  said 
they  were  in  a fair  or  passable  state  of  repair. 

It  was  said  by  some  of  the  witnesses  for  the  defence  that  a 
thaw  was  not  to  be  anticipated  until  after  the  1st  of  March. 
But,  except  through  the  medium  of  the  Observatory  reports 
furnished  from  Toronto,  there  is  no  foretelling  when  a thaw  is 
likely  to  take  place,  or  when  a storm  will  probably  occur. 

The  thaw  having  set  in  on  the  23rd  February,  the  path- 
master  should  have  been  aware  that  with  the  great  accumula- 
tion of  snow  then  on  the  highway,  the  side-track,  which  was 
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partly  in  the  ditch,  would  soon  be  rendered  impassable  for 
waggons.  He  should,  therefore,  have  provided  against  the 
dangers  likely  to  arise  if  the  thaw  continued,  either  by  causing 
the  snow  to  be  removed  from  the  gravelled  part  of  the  high- 
way, or  by  placing  a barrier  across  the  highway,  or  by  putting 
up  a notice  warning  the  public  against  its  being  used  : Boswell 
V.  The  Corporation  of  the  Township  of  Yarmouth  (1879),  4 
A.R.  353.  He  was  at  the  place  where  the  accident  took  place, 
a few  days  before  the  26th,  and  must  have  been  aware  of  the 
great  accumulation  of  snow,  but  appears  to  have  been  indifferent 
as  to  the  result  of  the  thaw,  which  continued  during  four  days 
— from  the  23rd  to  and  including  the  26th  February. 

The  case  in  hand  is  on  all  fours  with  Savage  v.  Bangor 
(1855),  40  Me.  176,  in  which  it  was  held  that  where  snow 
obstructs  the  usually  travelled  path,  and  the  only  way  broken 
out  is  at  the  side  over  a frozen  ditch,  a traveller  is  entitled  to 
take  it,  and  the  town  is  liable  for  an  injury  sustained.  See 
also  Stickney  v.  The  Town  of  Maidstone  (1858),  30  Vt.  738; 
Page  v.  Bucksport  (1874),  64  Me.  51 ; McKelvin  v.  The  City  of 
London  (1892),  22  O.  R.  70;  La  Duke  v.  The  Township  of 
Exeter  (1893),  97  Mich.  450.  * 

It  was  urged  by  counsel  for  the  defendants  that,  admitting 
the  highway  was  out  of  repair  through  the  negligence  of  the 
defendants,  the  default  was  not  the  proximate  cause  of  the 
injury  to  the  plaintiff,  but  was  caused  by  Grant  starting  the 
horses,  not  knowing  of  the  plaintiff’s  presence  there,  and  so 
injured  him.  With  the  line  under  the  tongue  of  the  waggon, 
it  would  have  been  impossible  for  Grant  to  have  pulled  the 
horse  up  out  of  his  fallen  position,  and  it  was  while  Hogg  was 
disentangling  the  line  that  he  was  injured  by  the  horse.  Hogg 
was  not  a mere  volunteer.  He  was  there  equally  interested 
with  Grant  in  extricating  the  horses  from  their  position  so  as 
to  enable  him  to  reach  his  destination.  There  is  no  evidence 
of  contributory  negligence. 

The  damages  may  fairly  be  assessed  at  six  hundred  dollars. 

The  judgment  dismissing  the  action  must  be  set  aside,  and 
judgment  directed  to  be  entered  for  the  plaintiff  for  the  above 
sum  with  costs,  including  the  costs  of  the  motion. 
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Meredith,  C.J.  : — I agree  with  the  conclusion  to  which  my 
brother  MacMahon  has  come. 

Whether  or  not  the  respondents  would  have  been  charge- 
able with  actionable  negligence  for  not  removing  the  snow 
from  the  highway  so  as  to  make  the  usually  travelled  part  of 
it  fit  for  travel,  it  is,  I think,  unnecessary  to  determine.  I rest 
my  judgment,  as  I understand  my  brother  MacMahon  does,  on 
the  fact  that  not  only  did  the  respondents  fail  to  remove  the 
snow  from  the  travelled  part  of  the  highway,  but,  having  in 
effect  provided  and  invited  the  public  to  use  as  a substitute  for 
it  a way  on  the  side  of  the  road  which  they  knew  would 
become  dangerous  to  those  using  it  for  the  purpose  of  driving 
over  with  wheeled  vehicles  as  soon  as  a thaw  set  in,  permitted 
it  to  remain  for  three  days  in  a condition  dangerous  to  persons 
so  travelling,  a thaw  having  set  in  making  it  so  dangerous  that 
length  of  time  before  the  accident  to  the  appellant  happened. 

In  the  circumstances  I have  mentioned,  it  was,  I think, 
clearly  the  duty  of  the  respondents  to  have  made  the  highway 
reasonably  fit  for  travel  either  upon  the  usually  travelled  part 
of  it  or  upon  the  substituted  way,  which  could  have  been 
accomplished  at  a trifling  expense ; or,  failing  that,  to  have 
stopped  the  use  of  the  road,  or  given  warning  against  the 
danger  to  those  travelling  upon  it ; and,  in  omitting  to  do  this, 
they,  in  my  opinion,  made  default  in  keeping  the  highway  in 
repair  within  the  meaning  of  section  606  of  the  Municipal  Act, 
and  are  answerable  to  the  appellant  for  the  damages  which  he 
sustained  owing  to  that  default. 

From  these  judgments  the  defendants  appealed  to  the  Court 
of  Appeal,  and  the  appeal  was  argued  on  the  16th  October, 
1903,  before  Moss,  C.  J.  O.,  Osler,  Maclennan  and  Garrow, 
JJ.A.,  and  Britton,  J. 

G.  F.  Shepley,  K.C.,  and  John  Cowan,  K.C.,  for  the  appeal. 
The  heavy  and  continuous  fall  of  snow  down  to  a short  time 
before  the  accident  was  unprecedented.  It  was  practically 
impossible  to  remove  it,  having  regard  to  the  enormous  mileage 
of  drifted  roads.  There  was,  therefore,  no  negligence  originally 
on  the  part  of  the  township  in  not  removing  the  snow.  The 
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Court  below  should  have  considered  the  labour  and  expense  of 
removing  the  snow  throughout  the  whole  township,  and  not 
merely  at  the  spot  where  the  accident  happened.  So  long  as 
the  frost  continued,  the  roads  made  by  the  packing  of  the  snow 
due  to  public  travel,  including  the  emergency  track  at  the  side 
of  the  road  at  the  place  in  question,  were  good  sleigh  roads. 
The  proximate  cause  of  the  accident  was  not  the  presence  of 
the  snow  in  the  road,  but  the  sudden  thaw  at  a period  much 
earlier  than  it  could  reasonably  have  been  anticipated,  which 
rendered  not  only  the  track  at  the  point  in  question  unsafe, 
but  all  the  snow  roads  made  through  drifted  portions  of  the 
township  highways.  In  any  case,  a reasonable  time  had  not 
elapsed  between  the  thawing  and  the  accident  to  enable  the 
township  to  apply  any  remedy.  The  plaintiff  voluntarily 
undertook  the  risk  when  he  used  the  track.  The  accident  was 
the  direct  result  of  the  plaintiff’s  own  conduct  in  placing  him- 
self in  front  of  the  horses : Farquharson  Brothers  & Co.  v.  G. 
King,  [1902]  A.C.  325.  They  also  referred  to:  Stewart  v.  The 
Woodstock  and  Huron  Plank  and  Gravel  Road  Go.  (1858),  15 

U. C.ll.  427  at  p.  429  ; Lucas  v.  Corporation  of  the  Township 
of  Moore  (1879),  3 A.  R.  602  ; Sharp  v.  Powell  (1872),  L.  R.  7 
C.  P.  253 ; Ringland  v.  The  Corporation  of  the  City  of 
Toronto  (1873),  23  C.  P.  93;  Forward  v.  The  Corporation  of 
the  City  of  Toronto  (1888),  15  O.R.  370;  Lazarus  y.  The  Cor- 
poration of  the  City  of  Toronto  (1859),  19  U.C.R.  9;  Caswell 

V.  The  St.  Marys  and  Proof  Line  Junction  Road  Co.  (1869), 
28  U.  C.  R.  247  ; Durochie  v.  The  Corporation  of  the  Town  of 
Cornwall,  23  O.R.  355,  (1894),  21  A.R.  279,  (1894),  24  S.C.R. 
301 ; The  Toronto  Railway  Go.  v.  The  Corporation  of  the  City 
of  Toronto  (1895),  24  S.  C.  R.  589;  Brennan  v.  City  of  King- 
ston (1896),  23  A.  R.  406,  (1896),  27  S.  C.  R.  46 ; Ince  v.  City 
of  Toronto  (1900),  27  A.R.  410,  (1901),  31  S.C.R.  323. 

T.  G.  Meredith,  K.  C.,  contra.  The  public  were  invited  to 
use  the  track  by  the  township  when  they  allowed  the  road  to 
become  blocked.  The  township  knew  the  track  would  become 
dangerous  as  soon  as  the  thaw  began,  and  they  should  have 
warned  and  protected  the  public  against  the  danger.  The  road 
should  have  been  cleared  of  the  snow  under  the  by-law  in 
existence.  The  plaintiff  did  not  voluntarily  incur  the  risk,  nor 
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was  he  aware  of  the  danger,  and  he  was  entitled  to  presume 
the  track  was  safe.  There  was  ample  evidence  of  notice.  The 
plaintiff  was  properly  engaged  in  assisting  the  horses,  and  acted 
in  a careful  manner.  The  negligence  (if  any)  of  the  driver 
Grant  would  not  affect  the  plaintiff,  who  was  a mere  pas- 
senger. I rely  upon  Mills  v.  Armstrong  (1888),  13  App. 
Gas.  1;  The  Bernina  (2)  (1887),  12  P.  D.  58;  Foley  v.  Town- 
ship of  East  Flamborough  (1899),  26  A.R.  43;  Connell  v.  Town 
of  Prescott  (1892),  20  A.R.  49,  (1893),  22  S.C.R.  147  ; Madill 
V.  The  Corporation  of  the  Township  of  Caledon  (1901),  3 
O.L.R.  66 ; Shearman  & Redfield  on  the  Law  of  Negligence, 
5th  ed.,  p.  598,  and  p.  599,  note  4 ; Boswell  v.  The  Corporation 
of  the  Township  of  Yarmouth,  4 A.  R.  353 ; McKelvin  v.  The 
City  of  London,  22  0.  R.  70;  Durochie  v.  The  Corporation  of 
the  Town  of  Cornwall,  23  O.R.  355  at  p.  360. 

' January  25.  Moss,  C.J.O. : — I am  of  opinion  that  this 
appeal  should  be  dismissed.  I do  not  understand  that  in 
affirming  the  judgment  appealed  from,  we  are  at  all  extending 
the  responsibility  of  township  municipalities  for  the  repair  and 
safety  of  their  highways,  or  imposing  upon  them  any  greater 
burden  in  that  respect  than  they  have  hitherto  been  required 
to  bear. 

The  Municipal  Act,  which  obliges  them  to  keep  their  high- 
ways in  repair,  and  renders  them  civilly  responsible  for  all 
damages  sustained  by  any  person  by  reason  of  default  in 
observing  the  statute,  also  enables  them  to  make  provision  for 
the  making  and  keeping  open  of  township  roads  during  the 
season  of  sleighing  in  each  year,  and  for  providing  for  the 
application  of  so  much  of  the  commutation  of  the  statute  labour 
fund  as  may  be  necessary  for  keeping  open  such  roads : sec. 
561  (8)  and  (9). 

Again,  by  R.S.O.  1897,  ch.  240,  every  township  is  enabled 
to  require  owners  or  occupants  of  lands  bordering  on  a high- 
way to  take  down,  alter  or  remove  any  fence  found  to  cause  an 
accumulation  of  snow  or  drift  so  as  to  impede  or  obstruct  the 
travel  on  the  public  highway  or  any  part  thereof ; and  a town- 
ship is  also  empowered  to  erect  snow  fences  on  lands  lying 
along  any  road  or  public  highway  in  or  adjoining  the  township. 
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These  provisions  shew  the  mind  of  the  Legislature  to  be 
favourable  to  the  maintenance  of  open  highways  in  a condition 
to  be  readily  and  safely  travelled  upon  during  the  winter  as 
well  as  all  other  seasons  of  the  year. 

And  it  may  fairly  be  presumed  that  it  was  supposed  that 
in  placing  these  powers  in  the  hands  of  the  municipalities,  they 
would  be  brought  into  requisition  when  occasion  required  or 
circumstances  demanded  it.  It  cannot  be  that  municipalities 
may  totally  neglect  the  measures  they  are  thus  entitled  to  take 
and  ask  to  be  excused  from  liability  for  damages  sustained 
by  reason  of  their  default. 

In  the  present  case  it  was  neither  difficult  nor  expensive  to 
have  put  the  roadway  at  the  place  where  the  accident  happened 
in  a fit  and  proper  condition  to  be  travelled  upon. 

The  defendants  had  ample  notice  of  the  condition  of  affairs. 
It  was  obvious  that  for  a long  time  before  the  accident  the 
highway — that  is,  the  part  usually  and  properly  travelled  upon 
— was  not  open.  Yet  no  steps  were  taken  to  make  or  keep  it 
open  during  this  period.  Travellers  were  left  to  make  the 
best  headway  they  could  by  opening  a track  for  themselves 
alongside  of  the  travelled  way,  which  served  their  purpose 
until  the  thaw  supervened. 

The  defendants  cannot  be  heard  to  say,  under  the  circum- 
stances, that  they  had  no  notice  of  the  dangerous  condition  or 
want  of  repair  of  the  highway.  It  was  well  known  to  their 
pathmaster,  but  he  failed  to  put  into  requisition  the  powers 
vested  in  him  by  the  by-law  which  is  in  evidence.  And  during 
the  whole  winter  the  defendants  made  no  effort  to  remedy  the 
condition  of  the  highway.  They  should,  therefore,  assume  the 
reasonable  consequences  of  their  neglect. 

G ARROW,  J.A. : — This  is  an  appeal  by  the  defendants  from 
the  judgment  of  a Divisional  Court  reversing  the  judgment  at 
the  trial  of  the  Chief  Justice  of  the  King’s  Bench,  who  dis- 
missed the  action,  and  awarding  damages  to  the  amount  of  $600 
and  costs  to  the  plaintiff. 

The  action  is  for  negligence  in  permitting  a highway  to  be 
and  remain  out  of  repair  by  reason  of  an  accumulation  of  snow 
which  rendered  the  highway  unsafe. 


VII.]  ONTARIO  LAW  REPORTS. 

The  substantial  question,  one  of  very  great  importance  and 
no  little  difficulty,  is  as  to  the  circumstances  under  which  a 
rural  municipality  is  legally  chargeable  with  negligence  for  the 
non-removal  of  snow  forming  a barrier  to  safe  travel  over  a 
public  highway.  The  facts  are  not  seriously  in  dispute. 

[Here  the  learned  Judge  set  out  the  facts  and  continued] : 

The  learned  Chief  Justice  of  the  King’s  Bench,  after  refer- 
ring to  the  severity  of  the  winter  and  the  number  of  roads 
which  had  been  blocked  by  snow,  held  that  it  would  be 
unreasonable  under  the  circumstances  to  hold  the  township 
liable  for  negligence. 

The  Divisional  Court  reached  the  opposite  conclusion,  and 
held  that  it  was  the  duty  of  the  defendants  to  have  either 
opened  the  usual  travelled  way  by  cutting  a track  through  the 
snowdrift,  or  to  have  made  the  substitute  way  safe,  or  in  any 
event  to  have  notified  the  public  that  it  was  unsafe. 

After  considerable  doubt,  I have  come  to  the  conclusion 
that  the  judgment  appealed  from  should  stand. 

The  question  really  is,  what  was  it  reasonable  under  all  the 
circumstances  of  the  case  for  the  defendants  to  do  ? The  local 
pathmaster  resided  in  the  immediate  neighbourhood,  and  was 
fully  aware  of  the  condition  of  this  highway.  Other  path- 
masters  had  called  out  assistance,  and  had  had  other  snow- 
drifts upon  the  highways  in  the  township  cut  through.  This 
pathmaster  did  nothing.  The  township  by-law  authorized  him 
to  call  out  those  liable  to  do  statute  labour  to  remove  an 
obstruction  caused  by  snow.  His  attention  had  been  sufficiently 
called  to  this  particular  road  by  one  of  the  township  coun- 
cillors a short  time  before  the  accident.  He  knew,  and  it  was 
general  knowledge,  that  the  place  was  one  where  a snowdrift 
usually  formed  in  winter.  He  also  knew,  and  this  too  was 
general  knowledge,  that  the  centre  of  the  road  was  completely 
blocked  up,  and  had  been  blocked  for  many  weeks,  and  that 
the  temporary  and  more  or  less  inconvenient,  if  not  dangerous, 
side-track  was  being  used.  He  must  have  known,  what  was 
obvious,  that  the  severe  thaw  which  had  set  in  would  quickly 
impair  and  render  still  more  dangerous  this  side  path  or  track, 
which  had  a narrow,  uneven  and  uncertain  bottom,  only  in  any 
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sense  safe  while  the  covering  of  snow  remained  firm  above  it^ 
and  yet  nothing  was  done  to  make  a safe  way  for  the  public. 

There  had  been  no  storm  or  drifting  after  the  18th  of  the 
month.  The  thaw  began  on  the  23rd ; when  it  had  proceeded 
sufficiently  far  to  melt  the  snow  on  the  side-track,  thereby 
rendering  it  unsafe  and  in  pfFect  impassable,  with  the  centre  of 
the  road  still  blocked  by  the  heavy  snowdrift,  there  remained 
in  that  case  no  open  or  safe  highway  whatever  for  the  use  of 
the  public.  That  being  the  case,  it  appears  to  me  that  the 
proper  conclusion  is  that  it  was  the  defendants’  duty,  through 
the  local  pathmaster  or  otherwise,  to  have  opened  up  a way 
through  the  drift,  not  necessarily  down  to  the  gravel  under- 
neath, but  at  all  events  sufficient  to  enable  vehicles,  such  as  the 
waggon  in  which  the  plaintiff  was  travelling,  to  have  passed  in 
safety  along  this  highway. 

In  the  case  of  Caswell  v.  The  St.  Marys  and  Proof  Line 
Junction  Road  Co.,  28  U.C.R.  247,  it  was  held  as  far  back  as 
the  year  1869,  that  while  it  would  be  unreasonable  to  hold  the 
defendants  bound  to  remove  all  the  snow  from  a highway,  it 
was  not  unreasonable  to  insist  upon  such  removal  where  the 
obstruction  was  local  and  could  be  removed  at  a reasonable 
expense.  In  that  case  the  obstruction  is  said  to  have  been  two 
or  three  rods  in  extent.  Here  it  was  undoubtedly  much  more 
considerable,  but  the  principle  is  the  same. 

The  evidence  shews  that  the  sleighing  was  about  gone,  that 
the  proportion  was  about  six  miles  of  waggoning  to  two  miles 
of  sleighing.  In  the  five  miles  from  Alvinston,  this  was  the 
first  serious  obstruction  from  snow  met  with.  It  is  shewn  that 
the  snow  could  have  been  removed  for  from  $6  to  S25,  so  that 
the  expense  involved  was  not  unreasonable.  Nor  is  it,  in  my 
opinion,  an  answer  to  say  that  there  were  other  highways  in 
the  township  in  the  same  condition,  that  is,  with  snowdrifts 
requiring  to  be  shovelled  out.  No  doubt  that  is  a circumstance 
to  be  considered,  but  it  is  not  shewn  that  in  the  case  of  the 
other  snowdrifts  the  substituted  way,  if  there  was  one,  was 
unsafe  or  likely  to  become  unsafe  by  the  thaw ; or  how  other- 
wise the  exact  situation  as  to  these  drifts  was  at  the  time  of 
the  defendants’  neglect  in  the  particular  case  under  con- 
sideration. 
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Repair  or  the  want  of  it  is,  of  course,  a relative  term,  to  be 
determined  by  a consideration  of  all  the  surrounding  circum- 
stances, including  the  extent  of  the  defect  and  the  means 
available  for  making  the  necessary  repairs.  A highway  may 
become  absolutely  impassable  for  a time  by  the  fall  or  drift  of 
large  quantities  of  snow,  and  yet  there  would  be  no  legal 
imputation  of  negligence  to  the  municipal  corporation.  But 
where  the  barrier  of  snow  is  local,  as  in  the  present  case, 
especially  at  a place  known  to  be  usually  drifted,  the  corpora- 
tion must,  I think,  at  the  peril  of  a charge  of  negligence,  use 
the  means  at  its  command  to  supply  that  which  the  travelling 
public  is  entitled  to  demand,  namely,  an  open  and  reasonably 
safe  highway.  Here  it  is  not  too  much  to  say  that  half  a 
dozen  neighbours  applying,  under  the  direction  of  the  path- 
master,  one  or  two  days’  statute  labour  each,  under  the  town- 
ship by-law,  would  have  made  a safe  and  sufficient  track 
through  the  drift,  and  so  probably  have  spared  to  the  plaintiff 
his  painful  accident,  and  to  the  defendants  the  heavy  expense 
to  which  they  have  been  put  by  this  litigation. 

Nor  is  it  entirely  beside  the  question  to  note  that  in  addi- 
tion to  the  power  to  employ  the  statute  labour  in  the  removal 
of  an  obstruction  caused  by  snow,  conferred  by  R.  S.  O.  1897, 
ch.  223,  sub-sec.  3 of  sec.  537,  the  defendants  have  also  power 
under  R.S.O.  ch.  240,  as  a preventative,  to  compel  the  removal 
of  fences,  the  usual  cause  of  local  drifts,  such  as  the  one  in 
question ; a statutory  provision  which  could,  I think,  be  made 
of  great  usefulness  in  protecting  country  highways  from  snow- 
drifts, to  the  great  comfort  and  advantage  of  every  one  using 
them,  but  which  is  not,  I think,  invoked  as  often  as  it  should 
be,  probably  because  it  involves  the  payment  of  compensation. 
Neither  of  these  powers  existed  when  the  Caswell  case  was 
determined  in  1869  and  yet  the  defendants  were  held  liable ; 
the  Act  respecting  snow  fences  having  been  first  passed  in 
1881  (44  Viet.  ch.  26),  and  the  power  to  use  statute  labour  for 
the  removal  of  snow  given  in  1885  by  48  Viet.  ch.  39,  sec.  20. 

Power,  in  the  case  of  public  bodies,  has  frequently  been 
held  to  involve  the  duty  of  using  it  when  necessary  in  the 
interest  of  the  public : see  Julius  v.  Bishop  of  Oxford  (1880),  5 
App.  Cas.  214.  And,  without  determining  that  the  defendants 
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were  legally  bound  to  use  these  powers  or  either  of  them,  it  is 
entirely  proper  to  refer  to  them  in  considering  whether,  under 
all  the  circumstances  of  the  case,  the  defendants  have  acted 
reasonably  in  their  utter  inaction  in  the  premises  under  con- 
sideration. Mr.  Shepley,  for  the  defendants,  also  argued  that 
want  of  repair  only  began  on  the  23rd  with  the  thaw,  and 
that  the  defendants  had  no  notice  of  want  of  repair ; and,  in 
any  event,  no  reasonable  time  to  repair  if  notice  is  to  be 
imputed.  In  my  opinion,  notice  is  to  be  imputed  to  the  defen- 
dants of  all  the  circumstances.  The  obstruction,  and  use  of  the 
side-track,  had  continued  for  several  weeks.  The  thaw  was 
visible,  known  to  everyone,  and  its  speedy  effect  upon  the  side- 
track should  have  been,  if  it  was  not,  appreciated  by  the 
township  and  its  officers,  and  prompt  action  taken  to  obviate 
such  effect.  The  pathmaster  resided  within  a mile  away  and 
knew  all  the  circumstances ; and,  in  my  opinion,  plenty  of  time 
and  opportunity  had  elapsed  to  have  enabled  the  necessary 
repairs  to  have  been  made  if  the  defendants  had  been  at  all 
alive  to  their  duty. 

Another  argument  addressed  to  us  was  that  the  want  of 
repair,  if  any,  was  not  the  proximate  cause  of  the  plaintiff’s 
injury ; but  I think  it  was : see  McKelvin  v.  The  City  of 
London,  22  O.R.  70. 

The  appeal  must  be  dismissed  with  costs. 

Britton,  J.  : — There  is  very  little  controversy  in  this  action 
as  to  any  question  of  fact.  It  is  perfectly  obvious,  and  it  was 
so  to  the  plaintiff,  that  the  highway  was  blocked  to  such  an 
extent,  at  the  point  where  plaintiff  turned  off,  as  to  render 
travel  upon  it  practically  impossible. 

It  is  equally  clear  that  the  side-road,  at  the  point  where  and 
at  the  time  when  the  accident  happened,  was  in  a dangerous 
condition  for  persons  attempting  to  travel  upon  it  with  horses 
and  waggons. 

I accept  the  account  of  the  accident  as  stated  by  the  plain- 
tiff, and  I agree  with  the  statement  of  the  other  material  facts 
as  stated  by  my  brother  Garrow  in  his  judgment,  which  I have 
had  the  privilege  of  perusing. 

The  actionable  negligence  in  this  case  is  in  not  making  the 
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emergency  road  safe,  or  knowing,  or  having  reason  to  know  or 
to  believe  that  it  was  unsafe,  in  not  warning  the  public  against 
using  it. 

After  a orreat  deal  of  consideration,  and  now  with  some 
hesitancy  upon  the  particular  facts  of  this  case,  I agree  in  the 
conclusion  arrived  at  by  the  majority  of  this  Court. 

In  my  opinion  this  decision  pushes  to  the  extreme  limit  the 
liability  of  townships  in  regard  to  the  repair  of  these  emerg- 
ency roads. 

I think  this  case  goes  further  than  any  case  in  our  own 
courts.  It  differs  from  Caswell  v.  The  St.  Marys  and  Proof 
Line  Junction  Road  Co.,  28  U.C.R.  247.  There  the  accident 
happened  upon  the  main  road — the  road  usually  travelled — 
and  happened  by  reason  of  the  ruts  which  had  been  allowed  to 
form  upon  the  road  by  the  freezing  and  thawing  of  the  great 
quantity  of  snow  which  had  accumulated  upon  the  road.  It 
was  no  new  condition  which  had  suddenly  arisen. 

The  case  of  Savage  v.  Bangor,  40  Me.  176,  cited  by  my 
brother  MacMahon  in  the  Divisional  Court,  seems  very  much 
in  point.  It  was  argued  that  the  statutory  liability  is  greater 
in  Maine  than  in  Ontario.  I do  not  think  there  is  much,  if 
any,  difference. 

The  Ontario  statute  requires  the  roads  to  be  kept  in  repair. 
The  Maine  statute  requires  the  roads  to  be  kept  in  repair  and 
amended  and  made  safe  and  convenient  for  travellers. 

To  have  the  roads  reasonably  safe  and  convenient  for 
travellers,  is  implied  in  having  the  roads  kept  in  repair. 

Although  that  case  is  not  a binding  authority  upon  this 
Court,  the  reasoning  is  important,  and  it  is  perhaps  better  to 
go  as  far  in  the  present  case,  and  thus  to  recognize  the  fact 
that  the  trend  of  recent  legislation  and  judicial  decision  is  to 
compel  additional  watchfulness  and  care  for  the  safety  of 
persons  using  highways  in  townships  well  settled  and  finan- 
cially able  to  do  more  than  was  formerly  done. 

In  fixing  liability,  it  is  upon  the  particular  facts  of  this 
case.  It  is  impossible  to  lay  down  any  general  rule. 

The  invitation  to  travel  upon  side-tracks  in  winter  season 
in  Canada  must  be  considered  as  qualified,  and  is  subject  to 
natural  conditions  of  the  way  which  should  be,  and  which 
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usually  are,  as  well  known  to  the  traveller  as  to  the  members 
of  the  council  or  officers  of  the  municipality. 

In  our  winter  and  early  spring  the  conditions  are  changing ; 
a sudden  thaw  for  a day  may  make  a road  unsafe.  A heavy 
frost  at  night  will  not  only  render  the  road  safe  for  travel,  but 
will  put  it  in  a condition  improved  from  any  previous  time. 

“ The  right  to  travel  extra  viam  must  be  exercised  with 
due  care,  not  only  to  avoid  known  obstructions,  but  it  must* 
extend  so  far  as  to  require  the  traveller  to  prepare  fo*r  a con- 
dition of  the  way  that  may  be  reasonably  anticipated:’' 
Campbell  v.  Race  (1851),  7 Cushing  408. 

I do  not  go  so  far  as  to  say  that  a municipality  must  have 
an  officer  constantly  on  the  watch  to  observe,  and  by  repair,  or 
by  warning  the  public,  guard  against  the  effect  of  changes 
which  may  occur  in  a few  hours,  and  of  which  travellers  would 
themselves,  in  the  natural  order  of  things,  be  aware.  That 
would  be  placing  a greater  burden  upon  the  municipality  than 
was  intended  by  the  statute. 

It  should  not,  in  my  opinion,  be  laid  down  as  law  in  this 
Province  that  a municipality  must,  at  once,  after  snow  accumu- 
lates upon  the  ordinary  road,  remove  so  much  of  it  as  makes 
that  road  difficult  or  dangerous,  or  must  make  a good  safe 
substituted  road  on  one  side  or  the  other  of  the  ordinary  road, 
or  be  liable  if  an  accident  occurs. 

There  are  many  cases  of  blocking  of  roads  by  a heavy 
snowfall  or  by  wind-driven  snow,  and  where  temporary  tracks 
have  been  made  and  travelled,  and  where  if  an  accident  happens 
to  a traveller  by  reason  of  the  condition  of  the  roads,  and  even 
without  contributory  negligence  on  the  traveller’s  part,  there 
should  be  no  liability  on  the  part  of  the  municipality. 

OsLER,  J.A.,  concurred. 

Maclennan,  J.A.,  dissented. 


G.  A.  B. 
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[IN  CHAMBERS.] 

Rex  ex  rel.  Macnamara  v.  Heffernan. 

Municipal  Elections — Judgment  against  Councillor  hy  Corporation — Disqualifica- 
tion— '■"Contract” — Con.  Municipal  Act,  1903,  3 Edw.  VII,  ch.  19,  sec.  80. 

The  object  of  the  Legislature  in  passing  section  80  of  the  Consolidated 
Municipal  Act,  1903,  3 Edw.  VII,  ch.  19  (O.),  was  to  prevent  anyone  being 
elected  to  a municipal  council  whose  personal  interests  might  clash  with 
those  of  the  municipality : and  the  word  “contract”  used  therein  must  be 
construed  in  its  widest  sense. 

A member  of  a municipal  council  against  whom  the  corporation  held  an 
unsatisfied  judgment  for  costs  was  unseated  as  being  disqualified  under  that 
section. 

Judgment  of  the  county  court  of  the  county  of  Bruce  affirmed. 

This  was  an  appeal  from  a judgment  of  the  Judge  of  the 
county  court  of  the  county  of  Bruce,  unseating  one  Patrick 
Heffernan,  who  was  elected  a member  of  the  council  of  the 
town  of  Walkerton  at  the  municipal  elections  in  January,  1904> 
and  was  argued  in  Chambers  on  the  19th  of  February,  1904, 
before  Teetzel,  J. 

J.  H.  Spence,  for  appellant. 

M.  H.  Ludwig,  for  relator, 

April  14.  Teetzel,  J. : — The  point  involved  in  the  appeal 
is,  whether  Heffernan  was  disqualified  by  reason  of  an  unsatisfied 
judgment  which  the  corporation  had  obtained  against  him  for 
taxed  costs  in  an  action  in  the  High  Court  in  which  Heffernan 
was  plaintiff  and  the  corporation  a defendant,  which  action  had 
been  dismissed  with  costs,  and  an  appeal  from  the  trial  judg- 
ment was  likewise  dismissed  with  costs. 

The  judgment  was  for  $207.72,  and  under  it  an  execution 
was  issued  on  the  24th  of  June,  1903,  and  has  since  remained 
unsatisfied  in  the  hands  of  the  sheriff*  of  the  county  of  Bruce. 

Section  80  of  the  Consolidated  Municipal  Act  1903,  3 Edw. 
VII.  ch.  19  (O.)  provides,  inter  alia,  that  ‘‘No  person  having  by 
himself  or  his  partner  an  interest  in  any  contract  with  or  on 
behalf  of  the  corporation,  . . . shall  be  qualified  to  be  a 

member  of  the  council  of  the  municipality.” 

I think,  having  regard  to  the  object  of  this  legislation,  the 
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word  ‘‘  contract  ” must  be  construed  in  its  widest  sense,  so  as  to 
include  contracts  of  record  as  well  as  simple  contracts  and 
contracts  under  seal. 

The  unsatisfied  judgment  constitutes  a claim  against 
Hefiernan  which  may  be  enforced  either  by  an  execution  or 
may  be  sued  upon  in  another  action  and  judgment  obtained  for 
the  amount  upon  the  promise  or  contract  which  the  law  implies 
by  a party  against  whom  a judgment  has  been  obtained. 

As  stated  by  Ferguson,  J.,  in  Re  Kerr  v.  Smith  (1894),  24 
O.R.  473,  at  p.  475,  “Where  a judgment  is  a final  judgment,  the 
law  implies  a promise  or  contract  by  the  defendant  or  party 
against  whom  the  judgment  is,  to  pay  the  amount; 
and  this  implication  arises  even  in  the  case  of  a foreign  judg- 
ment. Where  there  is  a promise  or  contract  by  implication  of 
law,  it  is  of  the  same  force  as  an  actual  promise  or  contract ; 
hence  it  is,  and  it  appears  to  me,  that  there  is  a debt  wherever 
there  is  a final  judgment  for  the  payment  of  money ; and  a 
judgment  debt  is  a debt  of  a high  degree.” 

See  also  Aldrich  v.  Aldrich  (1893),  24  O.R  124;  Leake  on 
Contracts,  4th  ed.,  104;  Anson’s  Law  of  Contracts,  10th  ed.,  62. 

As  stated  by  the  learned  county  Judge,  the  object  of  the 
Legislature  in  passing  sec.  80  was  to  prevent  any  one  being 
elected  to  a municipal  council  whose  personal  interests  might 
clash  with  those  of  the  municipality ; and  if  Hefifernan  is  in 
the  council  he  might  use  his  position  there  to  prevent  the 
recovery  of  this  judgment,  to  the  detriment  of  the  municipality. 

The  appeal  must  be  dismissed  with  costs. 


G.  A.  B. 
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[DIVISIONAL  COURT.] 

Rogers  v.  Marshall. 

Crawford,  claimant. 

Chattel  Mortgage — Eenewal  Statements — Payments  on  Account — Repetition  in 
Subsequent  Statements. 

Successive  renewal  statements  of  a chattel  mortgage  need  not  shew  all  the 
credits  on  account  of  the  mortgage  ; it  is  sufficient  if  each  statement  contains 
the  payments  made  since  the  last  renewal. 

Christinv.  Christin  (1899),  1 O.L.R.  634,  specially  referred  to. 

Kerr  v.  Roberts  (1897),  33  C.L.  J.  695,  overruled. 

This  was  an  appeal  from  a judgment  of  the  second  division 
court  of  the  county  of  Lambton. 

The  trial  took  place  at  Watford  on  the  18th  of  September 
1903,  before  His  Honour  Judge  Mac  Watt,  county  Judge  of  the 
county  of  Lambton,  of  an  interpleader  issue  in  which  one 
Francis  W.  Crawford  claimed  certain  goods  covered  by  a chattel 
mortgage  dated  the  3rd  of  February,  1897,  made  by  the  execu- 
tion debtor,  David  Marshall,  to  him,  as  against  the  execution 
creditor,  T.  L.  Rogers. 

W.  J.  Hanna,  for  the  execution  creditor. 

John  Cowan,  K.C.,  for  the  claimant. 

The  learned  county  Judge  found  in  favour  of  the  claimant 
The  principal  question  was  as  to  the  validity  of  the  renewals 
of  the  mortgage  under  secs.  18  and  21  of  the  Bills  of  Sale  and 
Chattel  Mortgage  Act,  R.S.O.  1897,  ch.  148. 

The  first  renewal  statement  was  sworn  to  on  the  21st  of 
January,  1898,  and  was  as  follows. 

“ The  following  and  no  other  payments  have  been  made  on 
account  of  the  said  mortgage  : — 


D.  C. 

1903 
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March  4. 
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D.  C.  1897 

Nov.  8.  Cash  received  on  principal $ 41  00 

l^oGEEs  And  also  interest  paid  to  Feb.  3,  1898. 

Marshall.  Amount  due  up  to  and  on  February  3,  1898.  . . . 400  00 

1897. 

Nov.  3.  To  principal  to  date $441  00 

“ interest  33  00 


$474  00 

Nov.  8.  By  cash  on  account 74  00 


Balance $400  00 


Interest  has  also  been  paid  on  said  $400  up  to 
Feb.  3,  1898.” 

The  next  renewal,  which  was  sworn  to  on  the  18th  of 
January,  1899,  was  in  the  same  form  as  the  subsequent  ones, 
mutatis  mutandis  from  year  to  year,  and  was  as  follows : 

“ The  following  and  no  other  payments  have  been  made  on 
account  of  the  said  mortgage  since  last  year’s  statement,  dated 
on  or  about  the  21st  January,  1898,  and  duly  filed,  viz. : — 


1898 

Sept.  15.  Cash  received $ 20  00 

Oct.  13.  “ “ 20  00 

Amount  due 396  66 


And  interest  since  3 Jan.,  1899. 

1898 

Feb.  3.  To  principal  owing  as  per  last  year’s 
statement  dated  on  or  about  21st  of 
January  A.D.,  1898,  which  statement 


is  duly  filed $400  00 

1899 

Jan.  3.  Statement  interest  to  date 36  66 


$436  66 

1898 

Sept.  15.  By  cash $20  00 

Oct.  13.  “ 20  00 


$40  00 
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1899 

Jan.  3.  To  balance  owing  to  date $396  66 

And  interest  thereon  since  January  3,  A.D.  1899, 
at  mortgage  rate.” 
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It  was  objected  that  the  second  and  subsequent  renewals 
began  with  the  amount  due  on  each  previous  renewal,  and  did 
not  repeat  and  shew  the  previous  payments  and  how  the 
amounts  due  on  each  previous  renewal  were  arrived  at. 


October  2.  MacWatt,  Co. J.  : — As  to  this  ground  Mr. 
Hanna  referred  to  Kerr  v.  Roberts  (1897),  33  C.L.  J.  695,  a 
decision  of  Ketchum,  county  Judge,  under  the  then  sec.  15  of 
the  Act. 

I must  follow  Christin  v Christin  (1899),  1 O.L.R.  634,  in 
which  a renewal  statement  filed  by  a chattel  mortgagee  was 
not  signed  but  on  the  back  was  an  afiidavit  signed  and  sworn 
by  the  mortgagee  referring  to  the  statement ; held  a sufficient 
compliance  with  R.S.O.  1897,  ch.  148,  sec.  18.  Street,  J.,  at  p. 
635,  says  ; “ There  has  been  an  attempt  to  follow  too  slavishly 
the  form  given  in  the  statute,  but  I think  the  requirements  of 
the  statute  have  been  sufficiently  complied  with  and  that  the 
amount  remaining  due  could  be  calculated  without  difficulty  by 
any  person  with  the  material  supplied  by  the  statement.” 

So  in  the  present  case,  any  creditor  could  tell  by  the  last 
renewal  in  January,  1903,  the  amount  then  due,  and  with  the 
mortgage  and  six  renewals  test  the  correctness  of  the  figures. 

A creditor  must  examine  the  mortgage,  and,  if  it  has  run 
for  a few  years,  follow  up  each  renewal.  If  so,  the  sixth 
renewal  is  as  necessary  as  the  first,  so  all  should  be  read 
together. 

As  I read  the  decision  of  Ketchum,  county  Judge,  each 
renewal  must  be  read  by  itself,  although  it  is  useless  if  No.  3 
or  No.  4 or  any  previous  renewal  is  invalid. 

I therefore  submit  that  the  renewals  in  this  case  are  valid, 
and  that  the  “ amount  remaining  due  could  be  calculated  with- 
out difficulty  by  any  person  with  the  material  supplied  by  the 
statement,”  supra. 

See  also  Barber  v.  Maughan  (1877),  42  U.C.R.  134;  Walker 
V.  Niles  (1871),  18  Gr.  210,  and  Sloan  v.  Maughan  (1878),  3 
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A.K  222,  where  the  copy  filed  gave  the  date  of  the  mortgage  as 
the  13th  of  March,  1877,  instead  of  1876.  Held  immaterial  as 
the  mistake  could  have  misled  no  one. 

From  this  judgment  the  execution  creditor  appealed  to  a 
Divisional  Court,  and  the  appeal  was  argued  on  the  4th  March, 
1904,  before  Meredith,  C.  J.  C.  P.,  Maclaren,  J.A.,  and  Mac- 
Mahon,  J. 

D.  L.  McCarthy,  for  the  appeal,  contended  that  each  renewal 
statement  should  shew  all  the  credits,  not  only  all  those  made 
since  the  last  renewal,  but  all  those  made  since  the  execution  of 
the  mortgage,  and  relied  upon  Kerr  v.  Roberts,  33  C.L.J.  695* 

W.  R.  Riddell,  K.C.,  was  not  called  on. 

At  the  close  of  the  argument  the  Court  held  that  there  was 
no  necessity  for  repeating  the  previous  credits  in  each  renewal 
statement,  as  the  statute  did  not  require  such  repetition. 


G.  A.  B. 
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[IN  CHAMBERS.] 

Re  Kirchoffer 

V. 

The  Imperial  Loan  and  Investment  Company. 


1904 

March  30. 


Evidence — Discovery — Order  of  Foreign  Court — Refusal  to  attend — Order  com- 
pelling attendance — R.S.C.,  1886,  ch.  I40. 


R.S.C.,  1886,  ch.  140  extends  to  parties  as  well  as  witnesses;  and  a former 
manager  of  a company  (while  the  matters  in  dispute  in  the  action  were 
alleged  to  have  taken  place)  as  such  ofl&cer  is  a quasi  party  and  stands  for 
the  person  to  be  examined  for  discovery  for  the  corporation  defendant. 
An  order  to  compel  him  to  attend  and  be  examined  in  pursuance  of  an 
order  of  a Manitoba  Court,  which  he  had  refused  to  do,  was  made  as  on  an 
ex  parte  application. 

This  was  an  application  on  behalf  of  the  plaintiff  for  an 
ancillary  order  to  enforce  an  order  of  the  Court  of  King’s 
Bench  of  the  Province  of  Manitoba  for  the  examination  for 
discovery  of  a former  manager  of  the  defendant  company. 

The  action  was  brought  by  the  plaintiff  who  had  been  an 
agent  in  Manitoba  of  the  defendants,  a loan  company  of  the 
Province  of  Ontario,  for  balance  of  salary  and  commissions 
alleged  to  be  due  to  him  and  for  an  account. 

The  defendants  counterclaimed  and  set  up  neglect  of  duty 
as  such  agent  by  which  they  had  sustained  damage,  and  that 
the  plaintiff  had  not  accounted  for  moneys  received  by  him 
upon  their  mortgages. 

The  application  was  made  under  R.S.C.  1886,  ch.  140,  An 
Act  respecting  the  taking  of  evidence  relating  to  proceedings 
in  Courts  out  of  Canada,  and  R.S.O.  1897,  ch.  73,  sec.  52,  The 
Evidence  Act. 

The  manager  sought  to  be  examined  had  been  the  manager 
of  the  company  during  all  the  time  the  plaintiff  was  agent,  and 
while  the  matters  in  dispute  in  the  action  were  alleged  to  have 
taken  place,  but  had  resigned  such  position  before  the  com- 
mencement of  this  action,  and  he  refused  to  attend  in  obedience 
to  the  order  of  the  Manitoba  Court,  in  pursuance  of  an 
appointment  taken  out  for  that  purpose,  upon  the  ground  that 
he  was  not  within  the  jurisdiction  of  that  Court,  and  that 
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examination  for  discovery  was  not  within  the  meaning  of  the 
above  Acts. 

The  motion  was  argued  in  Chambers  on  the  22nd  of  March, 
1904,  before  Boyd,  C. 

A.  Hoskin,  K.C.,  for  the  motion,  contended  that  the  order 
should  be  made,  and  cited  Re  Wetherell  and  Jones  (1883),  4 O.R. 
713  ; Bur  chard  v.  Macfarlane,  [1891]  2 Q.B.  241  ; Rev.  Stat. 
Man.  1902,  ch.  40,  secs.  387,  406. 

R.  B.  Beaumont,  contra,  contended  that  neither  of  the  Acts, 
which  in  their  terms  followed  closely  the  Imp.  Stat.  19  & 20 
Viet.  ch.  113,  ever  contemplated  examinations  for  discovery,  and 
relied  on  Reiner  v.  Marquis  of  Salisbury  (1876),  2 Ch.  D.  378 
at  p.  386,  and  Dreyfus  v.  Peruvian  Guano  Co.  (1889),  41 
Ch.  D.  151. 

March  30.  Boyd,  C.  : — The  Imperial  Statute  19  & 20  Viet, 
ch.  1 1 3,  sec.  1,  relates  to  witnesses;  ours  extends  to  parties  as 
well  as  witnesses  ; R.S.C.  1886,  ch.  140. 

The  order  asked  is  to  examine  Dr.  Kertland,  a manager  of 
the  defendants,  for  discovery.  As  such  oiScer  he  is  a quasi 
party,  or  stands  for  the  person  to  be  examined  for  the  corpora- 
tion who  is  the  defendant.  I think  the  statute  applies  on  a 
liberal  construction  to  such  a case,  and  grant  the  order  as  upon 
an  ex  parte  application. 

The  cause  that  was  shewn  on  the  part  of  the  defendants  is 
not  to  count  against  them  if  they  are  advised  to  apply  or  move 
against  the  order  now  made. 


G.  A.  B. 
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Harrison  v.  Harrison. 


1904 
Feb.  20. 


— Devise — Accumulation  over  21  Years — Contingent  Interest — Non-accelera- 
tion— Executors’  Duty — R.S.O.  1897 , ch.  332 — Provision  against  Litigation 
— Construction  of  Will. 

The  testator,  who  died  on  14th  February,  1892,  by  her  will  devised  certain 
money  and  lands  to  her  executors  and  trustees  with  directions  to  hold  or  sell 
the  lands  and  invest  and  keep  invested  and  re-invested  the  proceeds,  com- 
pounding the  interest,  until  the  17th  March,  1915,  when  the  whole  accumu- 
lated fund  was  to  be  handed  over  to  the  plaintiff  if  he  was  then  alive ; but  if 
he  died  at  an  earlier  date  leaving  living  issue,  then  to  his  children ; and  if 
he  died  without  leaving  any  living  issue,  then  to  the  other  children  of  the 
testatrix : — 

Held,  that  as  the  death  of  the  plaintiff  within  21  years  from  the  death  of  the 
testatrix  would  bring  into  operation  forthwith  the  provision  for  the  fund  in 
the  event  of  his  death,  his  interest  was  only  contingent ; that  the  trust  for 
accumulation  was  null  and  void  only  as  to  excess  over  21  years,  and  that  he 
was  not  entitled  to  stop  the  accumulation  during  that  period  in  order  to 
claim  a present  payment. 

Held,  also,  that  for  the  period  following  21  years  the  income  should  be  paid 
out  to  the  parties  then  entitled — if  the  plaintiff  was  then  alive. 

Held,  also,  that  the  plaintiff’s  action  being  to  obtain  a construction  of  the  will 
and  a declaration  of  his  rights,  rather  than  seeking  a modification  or  chang- 
ing of  the  will,  it  did  not  operate  a forfeiture  of  his  share  within  the 
meaning  of  the  prohibitions  in  the  will  against  adverse  action  against  the 
testatrix’s  bounty. 


This  was  an  action  for  the  construction  of  the  will  of  one 
Catharine  Harrison. 

The  will  was  made  on  the  4th  of  March  1890,  and  the 
testatrix  died  on  the  14th  of  February,  1892. 

The  clause  to  be  construed  was  in  the  words  following : 
“ 4.  I give,  devise  and  bequeath  unto  my  said  executors  in  trust 
the  following,  viz.,  out  of  my  personal  estate  the  sum  of  four 
thousand  dollars,  also  all  those  certain  parcels  or  tracts  of  land 
and  premises  (describing  certain  land  in  the  Province  of 
Manitoba),  and  I direct  my  said  trustees  to  hold  or  to  sell  the 
whole  or  any  part  of  said  lands  as  they  may  deem  to  be  most 
advantageous,  and  to  invest  in  mortgages  or  other  good 
securities  the  aforesaid  sum  of  four  thousand  dollars,  together 
with  the  proceeds  from  the  sale  of  the  said  lands,  when  sold ; 
and  after  paying  taxes  and  necessary  expenses  upon  the  unsold 
portions  of  the  said  lands,  to  compound  the  remaining  interest 
arising  from  the  said  investment  from  time  to  time  as  the 
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nature  of  the  securities  will  permit,  and  to  so  continue  to  invest 
and  re-in  vest  the  said  trust  fund  until  the  seventeenth  day  of 
March  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
fifteen  ; and  upon  that  day,  or  within  a reasonable  time  there- 
after, to  convey  unto  my  son  Thomas  Milner  the  unsold  portions 
of  the  said  lands,  together  with  the  said  trust  funds,  with  the 
accumulated  interest ; and  if  it  please  Almighty  God  that  my 
said  son  Thomas  Milner  shall  die  before  the  said  seventeenth 
day  of  March,  A.D.,  1915,  leaving  living  issue,  then  to  his 
children,  share  and  share  alike ; but  if  there  is  no  issue,  then  I 
direct  my  trustees  to  divide  the  said  trust  fund,  as  soon  after 
the  death  of  my  said  son  Thomas  Milner  as  is  practicable, 
among  my  other  children,  share  and  share  alike,  or  in  the  event 
of  the  death  of  any  of  my  said  children,  then  his  or  her  share 
shall  go  to  his  or  her  issue,  share  and  share  alike.” 

The  action  was  tried  at  Stratford,  on  the  I7th  of  February, 
1904,  before  Boyd,  C.,  without  a jury. 

J.  P.  May  bee,  K.C.,  for  the  plaintiff.  The  plaintiff  is  the  son 
Thomas  Milner,  the  beneficiary  under  the  fourth  clause  of  the 
will;  and  the  direction  as  to  accumulation  being  void  under  the 
Thellusson  Act  he  is  entitled  now  to  the  property  as  it  is  an 
absolute  gift:  Saunders  v.  Vautier  (1841),  4 Beav.  115; 
Josselyn  v.  Josselyn  (1837),  9 Sim.  63.  The  direction  to  with- 
hold it  is  void  as  being  contrary  to  the  rule  against  perpetuities. 
The  direction  to  accumulate  is  void  under  the  Thellusson  Act, 
39  & 40  Geo.  III.  ch.  98  (Imp.),  52  Viet.  ch.  10,  sec.  2 (0.). 

John  Idington,  K.C.,  for  the  executors,  and  R.  S.  Robertson, 
for  the  other  members  of  the  family.  Saunders  v.  Vautier, 
and  cases  of  that  kind  cited  on  behalf  of  the  plaintiff,  only 
apply  where  there  is  no  gift  over:  Vawdry  v.  Geddes  (1830), 
32  Rev.  Rep.  196;  Wharton  v.  Masterman,  [1895]  A.  C.  186. 
The  rule  against  perpetuities  does  not  apply,  and  the  Thellusson 
Act  only  affects  so  much  of  the  provision  of  the  will  as  directs 
accumulation  after  the  expiry  of  twenty  one  years  after  the 
death  of  the  testatrix.  For  the  former  period  the  direction  is 
quite  good,  and  there  is  no  acceleration  of  the  legacy  or  devise  : 
Griffiths  V.  Vere  (1803),  9 Ves.  127  ; Nettleton  v.  Stephenson 
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(1849),  3 DeG.  & S,  366  ; Green  v.  Gascoyne  (1864),  4 
DeG.  J.  & S.  565  ; Muirhead  v.  Muirhead  (1890),  15  App.  Gas. 
289.  The  accumulation  after  the  twenty-one  years  would  go  to 
the  plaintiff  or  next-of-kin  under  the  Act  and  not  to  him  under 
the  will.  The  provisions  of  clause  four  of  the  will  might  be 
taken  to  be  a “ portion  ” within  the  meaning  of  the  Thellusson 
Act,  R.S.O.  1897,  ch.  332,  sec.  3 : Jarman  on  Wills,  5th  ed.,  p. 
277  ; Theobald  on  Wills,  4th  ed.,  pp.  492,  493.  The  executors 
draw  the  attention  of  the  Court  to  clause  nine*  of  the  will,  and 
ask  if  the  plaintiff  has  not  by  these  proceedings  forfeited  all 
benefit  under  the  will  under  the  provisions  of  that  clause. 

Mabee,  in  reply. 


1904 
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February  20.  Boyd,  C.  : — The  fourth  clause  of  Mrs.  Harri- 
son’s will  (set  out  above)  is  that  on  which  the  opinion  of  the 
Court  is  sought. 

I read  it  as  giving  the  moneys  and  Manitoba  lands  (with 
power  to  sell)  to  the  executors  and  trustees  with  directions  to 
invest  and  keep  invested  and  re-invested  (compounding  interest) 
until  the  17th  of  March,  1915,  when  the  whole  accumulated 
fund  is  to  be  handed  over  to  the  plaintiff  (son  of  the  testatrix) 
if  he  is  then  alive. 

But  if  he  die  at  an  earlier  date  leaving  living  issue,  then  to 
his  children  share  and  share  alike. 

But  if  he  so  dies  without  leaving  any  living  issue,  then  the 
said  trust  fund  as  soon  after  the  death  as  is  practicable  is  to  be 
divided  among  the  other  children  of  the  testatrix. 

The  testatrix  died  on  the  14th  of  February,  1892,  and  a 
period  of  twenty-three  years  and  a month  will  elapse  before 
the  17th  of  March,  1915. 

That  is  two  years  and  a month  in  excess  of  the  period 
allotted  for  accumulation  by  the  terms  of  the  statute  in  that 
behalf  now  in  force,  R.S.O.  1897,  vol.  3,  ch.  332,  sec.  2 (b). 

*9.  And  I hereby  further  direct  that  if  any  child  or  beneficiary  under  this 
will  refused  to  accept  the  portion  or  provision  allotted  to  him  or  her  herein 
and  shall  take  any  proceedings  to  set  aside,  cancel  or  modify  in  any  manner 
any  part  thereof  or  to  obtain  any  benefit  other  than  that  plainly  and  distinctly 
given  to  him  or  her,  then  any  benefit  hereby  given  to  such  child  or  children 
shall  be  divided  equally  amongst  my  other  children,  excepting  thereout  and 
therefrom  those  who  institute  such  proceedings. 
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This  Ontario  statute,  called  “ The  Act  in  restraint  of  accumula- 
tions,” finds  its  original  in  the  Imperial  statute  39  and  40  Geo. 
III.,  ch.  98,  commonly  known  as  “ The  Thellusson  Act.” 

The  death  of  the  plaintifi*  within  21  years  from  the  death  of 
the  testatrix  will  bring  into  operation  forthwith  the  provision 
for  the  fund  in  the  event  of  his  death  and  the  excess  over 
twenty-one  years  will  be  removed  by  the  course  of  events. 

The  illegal  part  of  the  will  is  not  in  the  payment  of  the 
corpus  in  1915  but  the  undue  accumulation  of  income  for  over 
twenty-one  years  which  the  Act  forbids. 

Cases  were  cited  relating  to  the  doctrine  of  perpetuities 
which  are  not  applicable  to  the  provisions  of  this  will.  Cases 
were  also  cited  as  to  the  absolute  vested  estates  which  are 
inapplicable  to  the  case  of  the  plaintiff*. 

The  plaintiff  is  to  get  the  corpus  if  he  lives  till  1915  when 
he  will  be  about  fifty  years  of  age,  but  if  he  dies  before  that 
date,  the  whole  goes  over  to  other  named  beneficiaries.  His 
interest  is  therefore  merely  contingent,  or  subject  to  be  divested 
if  he  does  not  live  to  1915. 

This  fact  excludes  any  resort  to  Saunders  v.  Vautier,  4 
Beav.  115,  and  that  line  of  cases  which  rests  on  the  postpone- 
ment of  enjoyment  of  property  absolutely  bestowed  on  the 
beneficiaries.  The  Courts  will  accelerate  payment  in  such  case 
because  the  general  doctrine  is  that  it  is  against  public  policy 
to  restrain  a man  in  the  use  or  disposition  of  property  in  which 
no  one  but  himself  has  any  interest. 

Now  a trust  for  accumulation  beyond  the  statutory  limit  is 
good  for  twenty -one  years  and  is  null  and  void  for  any  excess 
over  that  twenty-one  years.  There  is  no  acceleration  in  the 
enjoyment  of  any  interest  under  the  will  as  an  effect  of  the 
statute,  and  in  this  case  there  is  no  such  absolute  interest  vested 
in  the  plaintiff  as  entitles  him  to  stop  the  accumulation  in  order 
to  claim  a present  payment*:  Oreen  v.  Gascoyne  4 DeG.  J.  & S. 
565  ; Weatherall  v.  Thornburg  (1878),  8 Ch.  D.  261,  at  p.  269. 

In  the  result,  therefore,  the  executors  and  trustees  are  to 
proceed  with  conversion  of  the  lands  as  advised  and  to  continue 
the  process  of  combining  and  accumulating  the  interest  for  the 
period  of  twenty-one  years  from  the  death  of  the  testatrix. 

For  the  two  years  following,  this  process  of  accumulation 
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must  cease,  and  the  income  of  the  fund  in  question  will  be  paid 
out  to  the  parties  then  entitled — if  the  plaintiff  is  then  alive. 

My  impression  is  that  the  will  does  not  catch  the  income  of 
these  two  years,  and  that  that  which  is  personalty  will  go  to 
the  next-of-kin  and  that  which  is  realty  to  the  heirs-at-law  of 
the  testatrix. 

There  is  also  a question  as  to  the  character  of  the  fund 
which  may  then  be  accumulated  and  as  to  the  income  derived 
from  that  as  to  which  the  authorities  seem  to  be  at  variance. 
This  was  not  discussed  before  me ; nor  does  it  appear  to  me 
proper  nor  needful  now  to  decide  definitely  on  these  points 
touching  the  last  two  years  of  the  period,  as  to  which  these 
questions  may  not  arise. 

The  action  may  be  retained  until  necessity  arises  to  give 
directions  on  these  points. 

The  last  clause  but  one  of  the  will  directs  that  if  any  bene- 
ficiary refuses  to  accept  the  portion  or  provision  allotted  to  him 
and  shall  take  any  proceedings  to  set  aside,  cancel  or  modify  in 
any  manner  any  part  of  the  will  or  to  obtain  any  benefit  other 
than  that  plainly  and  distinctly  given  to  him,  then  any  benefit 
given  to  him  shall  absolutely  cease,  etc.,  and  such  share  shall  be 
divided  equally  amongst  the  other  beneficiaries. 

It  was  objected,  ore  terms,  that  the  plaintiff’s  action  operated 
as  a forfeiture  of  his  share  under  this  provision,  but  the  point 
is  not  taken  in  pleading.  The  defence  rather  agrees  with  the 
scope  of  the  action  which  is  to  obtain  a construction  of  the  will 
and  a declaration  of  the  plaintiff’s  rights  as  to  a present  pay- 
ment, this,  however,  not  by  way  of  modification  or  changing  of 
the  will,  but  of  ascertaining  its  proper  and  correct  meaning  and 
effect. 

The  defendants  claim  that  it  is  necessary  to  have  the  opinion 
of  the  Court  on  the  terms  of  the  fourth  clause,  and  altogether 
the  plaintiff’s  proceeding  does  not  appear  to  be  within  the 
meaning  of  the  prohibition  against  adverse  action  against  the 
testatrix’s  bounty. 

Costs  of  all  parties  out  of  this  share  of  the  estate — to  be 
taxed,  the  executors’  as  between  solicitor  and  client. 


Boyd,  C. 
1904 

Harrisok 
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Harrison. 
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[IN  THE  COURT  OF  APPEAL.] 

WiGLE  V.  Townships  of  Gosfield  South  and  Gosfield  North. 


Municipal  Corporations — Drainage — Township  Drain — Division  of  Township — 

Damages  for  Construction — Joint  Claim — Amendment  of  Statute — Limitation 

Clause — Recurrence  of  Damages. 

Pursuant  to  the  judgment  of  the  Court  of  Appeal  of  the  2nd  March,  1901  (1 
O.L.R.  519),  the  Drainage  Referee  on  the  25th  July,  1901,  added  the  cor- 
poration of  the  township  of  Gosfield  North  as  defendants,  and  they  filed  a 
statement  of  defence  on  the  10th  September,  1901.  The  Referee  then  heard 
the  evidence  and  assessed  damages  against  both  townships  in  respect  of  the 
construction  of  the  drain  in  question,  which  was  completed  before  the 
division  of  the  township  of  Gosfield.  On  the  15th  April,  1901,  1 Edw.  VII. 
ch.  30(0.)  was  passed,  which  repealed  sec.  93  of  the  Drainage  Act,  and  made 
new  provisions,  one  of  which  was  that  the  notice  claiming  damages  was  to 
be  filed  within  two  years  from  the  time  the  cause  of  complaint  arose : — 

Held,  that  the  plaintiffs’  claim  for  damages  was  against  the  two  defendants 
jointly,  and  that  it  must  be  taken  to  have  been  first  made  on  the  10th 
September,  1901,  and  was  confined  to  damages  suffered  by  the  original 
construction  of  the  drain  which  had  arisen  within  two  years  next  before  that 
date  ; and  that  the  plaintiffs  would  be  at  liberty  to  take  proceedings  under 
sec.  93  as  often  as  any  damages  should  arise  in  the  future,  until  a remedy 
should  be  provided  to  prevent  their  recurrence. 

Judgment  of  the  Drainage  Referee  reversed. 

Appeals  by  the  defendants  the  corporations  of  the  townships 
of  Gosfield  South  and  Gosfield  North  from  the  decision  and 
report  of  the  Drainage  Referee  in  eight  actions,  two  in  the 
High  Court,  brought  respectively  by  Prideaux  Wigle  and  Mary 
H.  Rae,  and  six  in  the  county  court  of  Essex,  brought  respect- 
ively by  Philip  Wigle,  Jonas  Wigle,  Alvin  Wigle,  Joshua  Adams, 
E.  A.  Pulford,  and  Theodore  Wigle.  The  facts  and  arguments 
are  fully  stated  in  the’ judgments. 

The  appeals  were  heard  by  Moss,  C.  J.  O.,  Maclennnn, 
Garrow,  and  Maclaren,  JJ.A.,  on  the  28th  and  29th  April, 
1903. 

M.  Wilson,  K.C.,  and  A.  H.  Clarke,  K.C.,  for  the  appellants 
Gosfield  South. 

T.  Langton,  K.C.,  for  the  appellants  Gosfield  North. 

J.  P.  Mahee,  K.C.,  for  the  plain tifis,  the  respondents. 

January  5.  Moss,  C.J.O.: — This  case  was  before  this  Court 
in  1901,  upon  an  appeal  from  the  decision  of  Mr.  Hodgins,  K.C., 
the  then  Drainage  Referee. 
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At  that  time  the  only  party  defendant  was  the  township  of 
Gosfield  South.  The  order  of  this  Court  was  that  the  matters 
should  be  referred  back  to  the  Drainage  Referee  with  instructions 
to  add  the  corporation  of  Gosfield  North  as  party  defendant; 
and  to  proceed  with  the  reference;  and  that  the  costs,  including 
those  of  the  appeal,  be  reserved : 1 O.L.R.  519. 

Before  any  further  proceedings  were  taken,  Mr.  Rankin,  K.C., 
was  appointed  Drainage  Referee  in  the  place  of  Mr.  Hodgins. 
The  matter  was  then  brought  on  before  Mr.  Rankin,  who  caused 
the  corporation  of  Gosfield  North  to  be  added  as  party  defendant, 
and  proceeded  with  the  reference.  The  parties  acted  upon  the 
suggestion  of  the  Court  and  adopted  the  evidence  already  taken. 
This  being  supplemented  by  further  evidence,  the  learned 
Referee,  having  made  an  inspection  of  the  premises  and  heard 
argument,  certified  his  decision  and  report,  finding  in  favour 
of  the  claimants,  and  this  appeal  is  on  behalf  of  the  two 
corporations. 

This  Court,  in  referring  the  case  back  to  the  Referee  to  add 
Gosfield  North  and  to  proceed  with  the  reference,  did  not 
pronounce  any  opinion  upon  the  question  of  the  extent  of  the 
relief  (if  any)  to  be  given  against  either  of  the  defendants.  It 
appeared  to  the  Court  that  the  nature  of  the  plaintiffs’  claims, 
as  set  forth  and  insisted  upon  before  the  Referee  and  on  the 
appeal,  made  it  manifest  that,  in  some  aspects  at  all  events, 
they  could  not  be  sustained  as  against  Gosfield  South  alone. 
It  was  pointed  out  that  all  the  liabilities  to  which  the  old 
corporation  was  subject  as  regards  the  drain  No.  47  at  the 
time  of  the  subdivision  of  the  territory  were,  as  a consequence 
of  the  statute  of  1887,  thrown  upon  each  of  the  existing 
corporations ; that  one  of  the  liabilities  might  be  for  compensa- 
tion or  damages  caused  by  the  construction  of  the  drain,  and 
also  to  keep  the  drain  in  repair;  and  that,  inasmuch  as  the 
drainage  area,  which  is  now  partly  in  one  and  partly  in  the 
other  corporation,  must  bear  all  expenses  of  this  kind,  it  seemed 
to  follow  that  both  corporations  should  be  parties  to  the  action. 

But  it  was  left  for  the  plaintiffs  to  determine  whether  they 
could  now  make  a case  against  the  two  corporations  in  respect 
of  any  of  these  alleged  causes  of  action,  and  to  proceed  or  not 
as  they  were  advised. 
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The  whole  case  having  been  now  developed  with  both 
corporations  before  the  Court,  the  matter  comes  before  this 
Court  for  the  first  time  for  decision  on  the  merits. 

The  Referee  has  stated  four  grounds  of  action : 

First,  against  the  two  townships  jointly,  that  by  the 
construction  of  drain  No.  47,  by  reason  of  its  not  having  been 
carried  to  a sufficient  outlet  according  to  the  prayer  of  the 
petition,  the  surface  water  was  carried  in  a course  out  of  its 
natural  flow,  and  cast,  with  the  wash  of  earth  from  the  sides 
and  bottom  of  the  drainage  wall,  upon  the  plaintiffs’  lands. 

Second,  against  Gosfield  North,  that  in  the  year  1897  it  not 
only  repaired,  but  also  enlarged  and  improved  drain  No.  47 
from  its  head  to  a point  192  rods  south  of  the  town  line,  and 
then  stopped  the  work,  there  being  no  authority  under  the 
statute  for  doing  this  work,  and  it  should  have  been  carried  to 
a proper  outlet. 

Third,  against  Gosfield  North,  that  previous  to  1897  drain 
No.  47  was  in  a very  bad  state  of  repair,  and  the  failure  by 
Gosfield  North  to  perform  its  statutory  duty  (to  keep  in  repair) 
had  the  effect  of  increasing  the  deposit  of  earth  and  sediment 
upon  the  lands  of  the  plaintiffs,  to  their  injury. 

Fourth,  against  Gosfield  South,  that  the  drain  No.  47  was 
out  of  repair,  that  no  repairs  were  made  by  Gosfield  South  to 
that  part  within  its  limits,  and  as  a result  of  such  neglect  to 
repair,  the  improvement  on  the  main  drain  above  and  also  on 
the  laterals  had  the  effect  of  washing  out  the  earth  throughout 
the  portion  of  the  drain  south  of  the  improvements  made  by 
Gosfield  North,  and  increased  the  deposit  of  earth  and  sediment 
brought  down  upon  the  plaintiffs’  lands,  and  to  their  injury. 

And  on  these  grounds  his  decision  is,  that  there  was 
negligence  established  against  both  townships. 

So  far  as  the  first  ground  is  concerned,  it  must  be  taken  to 
be  a claim  for  damages  consequent  on  the  construction  of  the 
drain. 

The  Referee  so  regarded  it,  and  allowed  the  statements  of 
claim  to  be  amended  and  to  stand  as  claims  under  sec.  93,  and 
ordered  and  directed  that  the  amended  claims  should  be  filed 
with  the  clerk  of  the  county  court  of  the  county  of  Essex  in 
order  to  comply  with  the  provisions  of  sub-sec.  (3). 
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The  Referee  does  not  make  it  very  clear  whether  he  intended 
the  direction  to  apply  to  all  the  grounds  of  action  ; but  whether 
or  not  does  not  appear  to  be  material.  The  first  matter  to  be 
ascertained  is  whether  at  this  time  the  two  corporations,  or 
either  of  them,  can  be  held  liable  in  respect  of  the  first  ground 
of  claim. 

The  construction  of  drain  No.  47  was  entered  upon  in  1886, 
and  the  work  was  completed  before  the  statute  50  Viet.  ch.  51, 
dividing  Gosfield  into  two  corporations,  took  effect.  The  work 
commenced  at  or  slightly  north  of  the  7th  concession  road,  and 
went  south  along  the  side  line  between  lots  6 and  7 (known  as 
the  western  division  line)  until  it  reached  a point  at  or  near  the 
centre  of  the  2nd  concession,  where  it  diverged  in  a south-easterly 
direction,  and  then  went  south  through  lot  7 into  the  1st 
concession,  entering  lot  14  in  the  1st,  belonging  to  the  claimant 
Pulford,  then  turning  further  to  the  east  it  proceeded  in  that 
direction  until  it  almost  reached  the  line  between  lots  13  and 
12  in  the  1st,  where  it  terminated  in  Wigle  Creek  on  the  land 
of  the  claimant  Jonas  Wigle.  So  far  as  appears,  the  work  of 
construction  was  properly  performed,  and  no  appreciable  damage 
was  caused  to  the  claimants  in  the  course  of  construction. 

But  before  any  great  lapse  of  time  the  effect  of  the 
operations  of  the  drain  upon  the  lands  of  proprietors  below 
became  apparent.  The  volume  and  force  of  the  waters  brought 
down  soon  began  to  make  inroads  upon  the  sides  of  the  drain 
through  Pulford’s  lot,  causing  frequent  caving  in  and  consequent 
increase  in  width.  The  lands  of  the  other  claimants  lie  below 
Pulford’s,  and  their  flats  lying  along  the  creek  were  frequently 
overflowed,  and  sand,  silt,  and  debris  cast  upon  them. 

In  time  this  began  to  affect  the  various  claimants’  lands  to  a 
considerable  extent.  Pulford’s  land  was  washed  away  in  large 
quantities,  and  the  flat  lands  of  the  others  were  so  covered  with 
sand  and  debris  as  to  cause  trees  to  die  and  the  grass  and 
herbage  to  deteriorate,  with  the  effect  of  materially  depreciating 
their  value  as  pasture  lands. 

The  records  of  the  council  of  Gosfield  South,  as  well  as  the 
oral  testimony,  shew  that  in  and  probably  earlier  than  1893 
complaints  were  being  made  by  several  of  the  claimants  and 
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others.  Some  attempts  were  made  to  settle  with  or  satisfy 
some  of  the  parties  complaining,  and  it  is  evident  that  there 
was  no  difference  of  opinion  as  to  injury  or  damage  being 
infficted  through  the  operation  of  the  drain. 

And  for  such  damage  the  original  township  of  Gosfield 
would  have  been  liable  had  50  Viet.  ch.  51  not  been  enacted. 

The  combined  effect  of  sec.  3 of  that  Act  and  of  sec.  55  of 
the  Municipal  Act  of  1883  is  to  throw  the  liability  upon  each 
of  the  existing  municipalities,  i.e.,  the  defendants  Gosfield  North 
and  Gosfield  South. 

Assuming  that  the  cause  of  action  has  not  been  barred,  the 
defendants  are  liable  for  the  damages  arising  from  the  causes 
mentioned,  and  these  seem  to  be  the  main  damages  suffered. 
And  they  are  damages  consequent  upon  the  construction  of  the 
drainage  works,  in  respect  of  which  the  proprietors  were 
entitled  to  make  a claim  and  have  it  heard  and  determined  by 
the  Drainage  Referee  under  57  Viet.  ch.  56,  sec.  93,  or  if  made 
after  the  15th  April,  1901,  under  the  amended  sec.  93  enacted  by 
1 Edw.  VII.  ch.  30,  sec.  4. 

As  the  law  stood  when  these  proceedings  were  commenced 
against  Gosfield  South,  it  was  a matter  of  little  moment  whether 
they  were  commenced  by  arbitration  or  action.  The  claim  was 
for  statutory  compensation,  and  all  that  was  necessary  was  that 
it  should  in  some  manner  be  remitted  for  adjudication  to  the 
Drainage  Referee  : McCulloch  v.  Township  of  Caledonia  (1898), 
25  A.R  417,  at  p.  421. 

And  if  the  proceedings  had  been  commenced  against  both 
Gosfield  North  and  Gosfield  South,  the  order  of  reference  made 
might  well  be  deemed  sufficient  to  give  the  jurisdiction,  even 
though  there  was  a failure  to  file  and  serve  a preliminary  notice 
as  required  by  sec.  93  (2)  and  (3). 

But  when  Gosfield  North  is  brought  into  the  proceedings  by 
service  upon  it  of  a copy  of  the  Referee’s  order  making  it  a j 
party  defendant  and  of  the  original  statements  of  claimW 
something  more  than  four  years  after  the  commencement  of  thej 
actions,  can  it  be  held  liable  for  damages  accruing  for  the  sixj 
years  before  the  commencement  of  the  actions  ? Or  canj 
Gosfield  South,  which  is  jointly  liable,  be  held  for  more  than^ 
Gosfield  North  ? & 
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Until  Gosfield  North  was  made  a party  there  was  not  a 
properly  constituted  proceeding  which  could  be  effectually 
prosecuted  so  far  as  the  claim  now  under  consideration  is 
concerned.  The  proper  way  to  regard  the  matter  now  is  to 
treat  the  claims  as  duly  presented  to  the  Referee  as  on  the  date 
upon  which  it  is  to  be  taken  that  Gosfield  North  became 
answerable  in  these  proceedings  by  submitting  to  the  service 
upon  them  and  appearing  to  defend,  viz  , on  the  10th  September, 
1901. 

The  Referee  does  not  follow  up  his  finding  as  to  work  done 
in  1897  by  Gosfield  North,  nor  state  whether  or  not  it  increased 
or  had  any  effect  upon  the  damage  to  the  claimants  or  any  of 
them,  and,  having  regard  to  the  evidence  as  to  the  condition  of 
the  drain  further  down,  it  is  difficult  if  not  impossible  to  attach 
any  separate  damages  to  that  proceeding. 

As  to  the  ground  of  complaint  against  Gosfield  North  that  it 
neglected  to  repair,  thereby  causing  damage  to  the  claimants,  it 
is  difficult  to  see  how  this  is  made  out  as  a matter  of  fact.  The 
claimants’  complaint  is  that  their  lands  are  overflowed  by  water 
coming  from  lands  to  the  north  of  or  above  theirs,  along  the 
line  of  the  drain.  The  drain  brings  water  to  tlieir  lands.  It 
would  seem,  therefore,  that  the  want  of  repair  instead  of 
increasing  would  hinder  the  flow,  and  therefore  the  more  out  of 
repair  the  less  would  be  the  damage. 

And  the  same  reasons  seem  to  apply  to  the  similar  ground 
of  complaint  preferred  against  Gosfield  South.  At  all  events 
the  evidence  of  damage  resulting  from  this  cause  is  not 
sufficiently  definite  to  enable  any  substantial  claim  to  be  founded 
upon  it. 

The  damages  to  be  awarded,  therefore,  are  such  as  are  to  be 
borne  jointly  by  the  defendants,  and  the  question  with  regard 
to  them  is  how  far  back  from  the  10th  September,  1901,  are 
the  claimants  entitled  to  go  in  shewing  their  damages.  The 
lands  which  have  been  injured  cannot  be  considered  or  treated 
as  lands  taken  or  appropriated  by  the  municipality  for  its  use. 
And  at  the  time  when  the  drainage  works  were  constructed 
there  was  no  power  in  the  municipality  to  provide  for  compen- 
sation to  the  owners  for  injuries  of  the  nature  here  complained 
of  as  part  of  the  scheme  of  drainage.  That  has  now  been 
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provided  for  by  the  amendments  to  the  Drainage  Act,  2 Edw. 
VII.  ch.  32.  The  damages  sustained  in  this  case  are,  therefore, 
not  to  be  put  on  the  basis  of  lands  taken,  in  which  case  there 
would  be  compensation  once  for  all.  But  the  injury  is  one  that 
in  its  nature  is  recurrent,  and  such  as  that  successive  actions  or 
claims  for  the  damages  sustained  from  time  to  time  may  be 
brought.  And  unsatisfactory  as  that  mode  of  relief  may  appear, 
it  seems  to  be  the  only  one  left  open  to  the  claimants  by  the 
legislation.  Then  as  to  the  limitation,  the  case  must  be  governed 
by  sec.  93,  as  introduced  into  the  Act  by  1 Edw.  VII.  ch.  30,  sec. 
4,  inasmuch  as  the  proceeding  is  to  be  deemed  as  taken  on  the 
lOth  September,  1901.  The  Legislature  has  placed  a limit  on 
the  exercise  of  the  remedy  by  requiring  notice  of  the  claim  to  be 
filed  with  the  clerk  of  the  county  court,  and  to  be  served  within 
two  years  from  the  time  the  cause  of  complaint  arose.  From 
this  provision  it  follows  that  all  claims  for  injuries  not  made 
and  prosecuted  in  the  manner  and  within  the  period  prescribed 
are  barred.  Any  subsequent  claim  cannot  embrace  damages 
sufiered  at  an  earlier  date  than  two  years  next  preceding  it. 
The  claim  presented  in  this  case  being  made  on  the  10th 
September,  1901,  can  only  extend  to  injury  or  damage  suffered 
within  two  years  next  before  that  date.  It  is  manifest, 
therefore,  that  the  award  of  damages  made  by  the  Referee 
cannot  stand,  for  it  is  evidently  made  upon  evidence  of  the 
injuries  sustained  during  more  than  six  years  preceding  the 
inquiry.  There  was  no  attempt  made  to  distinguish  the 
damages  which  accrued  in  the  last  two  years,  and  it  seems 
impossible  bo  do  so  upon  the  evidence  as  it  is. 

The  matter  must,  therefore,  be  referred  back  to  the  Referee. 
There  will  be  no  costs  to  any  party  of  either  of  the  appeals. 
It  would  not  be  proper  to  award  an  injunction  against  the 
continuance  of  the  drain  and  the  facts  do  not  support  a present 
claim  for  any  other  injunction.  We  would  gladly  have  spared 
the  parties  the  further  expense  and  delay  of  a reference  back  if 
we  had  found  it  possible,  and  we  hope  they  may  be  able  to  see 
their  way  to  an  amicable  adjustment  without  the  intervention 
of  the  Referee. 
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Maclennan,  J.A.  : — This  is  a consolidated  appeal  by  the 
defendants  in  all  the  actions  from  a report  of  Mr.  Rankin, 
Drainage  Referee,  dated  the  30th  August,  1902,  in  which  he 
awarded  damages  against  the  defendant  township  municipalities 
in  favour  of  all  the  plaintiffs  for  injury  to  their  respective 
lands,  by  reason  of  a municipal  drain  No.  47  constructed  in  and 
extending  through  both  townships. 

The  first  two  actions  were  commenced  in  the  High  Court, 
and  the  others  in  the  county  court  of  the  county  of  Essex,  on 
the  1st  June,  1897,  against  Gosfield  South  alone;  and  on  the 
1st  day  of  November  following  the  first  two  were,  at  the  trial, 
referred  for  inquiry  and  report  to  the  Drainage  Referee,  then 
Mr.  Hodgins.  The  other  six  actions  were,  about  the  same  time, 
in  like  manner  referred  to  the  Referee  by  the  learned  Judge  of 
the  county  court. 

The  claims  in  all  the  actions,  being  of  the  same  nature,  and 
arising  from  a common  cause,  were  proceeded  with  and  heard 
before  and  by  the  Referee  together,  as  one  proceeding,  and  have 
been  carried  on  in  like  manner  ever  since. 

Having  heard  a great  mass  of  testimony,  the  Referee  made 
his  report  on  the  10th  day  of  January,  1899,  awarding  various 
sums  to  the  plaintiffs  for  damages  to  their  respective  lands. 
The  sums  awarded  to  the  plaintiffs  in  order  were  $400,  $300, 
$40,  $38.70,  $102,  $115,  $75,  and  $70,  or  $1,140.70  in  all. 

Before  the  26th  day  of  December,  1887,  the  present 
townships  of  Gosfield  South  and  Gosfield  North  were  a single 
municipality  by  the  name  of  Gosfield,  and  on  that  day,  by  an 
Act  of  the  Legislature  of  Ontario,  Gosfield  became  divided  into 
Gosfield  South  and  Gosfield  North. 

The  drain  which  is  alleged  to  have  caused  the  injuries 
complained  of  was  constructed  and  completed  before  the  division, 
under  a by-law  of  the  original  township  passed  on  the  28th 
June,  1886,  in  pursuance  of  the  drainage  clauses  of  the  Municipal 
Act. 

The  statements  of  claim  in  all  the  actions  are  the  same  so 
far  as  the  cause  of  damage  is  concerned.  There  is  no  complaint 
of  injury  arising  during  construction,  nor  from  negligence  or 
want  of  conformity  to  or  compliance  with  the  original  plana 
and  specifications  under  the  by-law.  What  is  alleged  in  all 
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the  cases  is,  that  the  drain  diverted  from  its  natural  course  and 
brought  down  to  Wigle  Creek  water  from  a large  part  of  the 
lands  of  Gosfield  which  would  naturally  flow  in  another 
direction,  the  consequence  being  that  in  each  year  since  the 
construction  of  the  drain  large  quantities  of  water  had  been 
brought  down  the  drain  and  thrown  into  Wigle  Creek,  causing 
it  to  overflow  its  banks  and  flood  and  damage  the  lands  of  the 
plaintiffs  adjoining  the  said  creek.  They  also  allege  want  of 
repair,  the  necessity  of  a proper  outlet,  and  that  the  defendants 
have  been  guilty  of  negligence  in  the  construction  and 
maintenance  of  the  drain  in  not  having  provided  a sufl&cient 
outlet. 

The  claims  made  are : damages  for  loss  of  the  use  of  land ; 
damages  for  permanent  injury ; a mandamus  to  construct  a 
proper  outlet ; and  an  injunction  against  throwing  water  on  the 
plaintiffs’  lands. 

South  Gosfield,  which  was  then  the  only  defendant,  appealed 
to  this  Court  from  the  report  of  the  Referee  in  all  the  actions. 
One  of  the  grounds  of  appeal  was,  that  the  drain  ran  through 
Gosfield  North  as  well  as  Gosfield  South,  that  the  area  charged 
with  the  cost  of  construction  and  the  duty  of  maintenance  lay 
partly  in  each  township,  and  the  drain  having  been  constructed 
and  completed  before  the  division,  the  actions  were  improperly 
constituted  in  the  absence  of  Gosfield  North  as  a party. 

The  Court  gave  efifect  to  that  ground  of  appeal,  and  by  an 
order  made  on  the  2nd  March,  1901,  referred  all  the  actions 
back  to  the  Referee,  with  instructions  to  add  the  corporation  of 
Gosfield  North  as  a party  thereto,  and  to  proceed  with  the 
reference,  costs  being  reserved. 

The  judgment  is  reported  in  1 O.L.R.  519. 

In  pursuance  of  the  order  of  this  Court,  Mr.  Rankin,  who 
had  in  the  meantime  been  appointed  Drainage  Referee  in  place 
of  Mr.  Hodgins,  made  an  order  dated  the  25th  July,  1901,  in 
the  several  actions,  adding  Gosfield  North  as  a party  thereto, 
and  directing  a copy  of  the  writs  of  summons,  statements  of 
claim,  statements  of  defence  of  Gosfield  South,  and  also  of  the 
judgment  of  this  Court,  to  be  served  upon  the  corporation  of 
Gosfield  North,  and  that  Gosfield  North  should  within  twenty 
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days  from  such  service  file  and  deliver  a statement  of  defence,  if 
any,  in  the  actions. 

Service  Avas  effected  as  directed  by  that  order  on  Gosfield 
North  on  the  13th  August,  1901,  and  on  the  10th  September 
following  that  township  filed  a statement  of  defence. 

The  proceedings  on  the  reference  back  commenced  on  the 
31st  October,  were  attended  by  counsel  for  all  parties,  including 
Gosfield  North,  and  a further  large  mass  of  testimony  was 
adduced,  in  addition  to  the  testimony  adduced  on  the  former 
reference,  which  was  admitted  by  consent,  and  the  Referee 
made  his  report  on  the  30th  August,  1902. 

By  this  report  the  Referee  awarded  damages  to  the 
respective  plaintiffs  in  order  as  follows  : $475,  $330,  $90,  $45, 
$240,  $130,  $175,  $230,  or  $1,715  altogether.  The  damages  are 
mainly  for  permanent  injury  to  land,  in  one  case  for  an  acre 
washed  away  by  the  current,  in  other  cases  by  silt  washed 
down  and  spread  over  land  on  the  margin  of  Wigle  Creek,  the 
outlet  of  the  drain,  to  the  injury  of  pasture  and  rice  lands,  and 
for  bridges  and  fences  carried  away. 

The  Referee  also  awarded  an  injunction  against  the  defen- 
dants to  restrain  a continuance  of  damage. 

The  present  appeal  is  by  both  townships  in  all  the  actions 
against  the  report  of  the  Referee. 

Between  the  date  of  the  order  of  this  Court  made  on  the 
2nd  March,  1901,  and  the  order  of  the  Referee  on  the  25th 
July,  1901,  adding  Gosfield  North  as  a party,  namely,  on  the 
15th  April,  1901,  an  Act  of  the  Legislature,  1 Edw.  VII.  ch. 
30,  was  passed,  which  repealed  sec.  93  of  the  Drainage  Act  and 
all  its  sub-sections,  and  made  new  provisions  respecting  drainage 
claims.  It  provides,  sub-sec.  (2),  that  proceedings  should 
thereafter  be  instituted  by  serving  a notice  claiming  damages 
by  reason  of  negligence,  or  for  compensation  or  otherwise,  or 
for  a mandamus  or  injunction,  upon  the  other  party,  setting 
forth  the  grounds  of  the  claim  ; by  sub-sec.  (3),  for  the  filing  with 
the  clerk  of  the  county  court  of  a copy  of  the  notice  with  aii 
affidavit  of  service,  such  notice  to  be  filed  and  served  within  two 
years  from  the  time  the  cause  of  complaint  arose  ; by  sub-sec* 
(4),  that  all  applications  are  to  be  by  notice  of  motion  based 
upon  affidavits,  filed,  not  less  than  ten  days  before  the  motion. 
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with  the  clerk  of  the  county  court ; by  sub-sec.  (5),*  that  no 
application  or  proceeding  within  the  section  should  be  made  or 
instituted  otherwise  than  as  therein  provided. 

When  that  Act  came  into  force  no  action  or  proceeding  had 
been  commenced  or  was  pending  against  Gosfield  North,  nor 
had  that  township  then,  nor  until  three  months  afterwards,  been 
made  a party  to  any  of  the  actions,  and  I think  that  township 
might  have  disregarded  the  order  of  the  Referee,  and  the  service 
of  the  proceedings  against  Gosfield  South,  and  have  required  that 
the  provisions  of  the  recent  Act  should  have  been  followed  in 
making  any  claim  against  them. 

Gosfield  North,  however,  chose  to  waive  the  proceedings 
prescribed  by  the  statute,  and  filed  a defence,  and  appeared 
before  the  Referee,  and  submitted  to  his  jurisdiction  ; and  the 
result,  in  my  opinion,  is,  that  the  claims  of  the  plaintiffs  must  be 
taken  to  have  been  well  commenced  against  Gosfield  North  on 
the  date  of  the  filing  of  their  defence,  that  is  to  say,  on  the  10th 
September,  1901. 

But,  it  having  been  determined  by  this  Court  that  the  actions 
against  Gosfield  South  alone  were  not  properly  constituted  in 
the  absence  of  Gosfield  North,  the  claims  in  all  the  actions  must 
be  regarded  as  having  been  commenced  on  the  10th  September,. 
1901,  and  not  at  any  earlier  date. 

The  drain  in  question  having  been  completed  before  the 
26th  December,  1887,  when  the  original  township  was  divided^ 
the  liability  for  damages  in  the  construction  thereof,  or 
consequent  thereon,  under  secs.  483,  590,  and  591  of  the 
Municipal  Act,  1887,  became  a liability  of  the  original  township, 
and  the  liability  and  duty  to  maintain  and  repair  the  dr^in  also 
became  a liability  and  duty  of  the  original  township  by  virtue 
of  sec.  586  of  the  same  Act,  inasmuch  as  it  was  a drain  such  a& 
described  in  that  section  which  was  not  continued  into  any 
other  municipality.  By  sec.  586,  also,  the  cost  of  maintenance 
and  repair  was  to  be  at  the  expense  of  the  lands  and  roads  of 
the  initiating  municipality  which  had  been  assessed  for 
construction,  and  which  in  the  present  case  lie  partly  within 
both  of  the  separated  municipalities. 

It  is  not  contended  or  found  by  the  report  that  there  was 
any  damage  caused  in  the  construction  of  the  drain,  or  that 
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there  was  any  negligence  in  its  actual  construction,  or  that  it 
was  not  constructed  in  accordance  with  the  by-law  or  the  plans 
and  specifications,  or  that  any  damage  was^^suffered^by  any  of 
the  claimants  before  the  division  of  the  townships.  All  the 
injuries  complained  of,  and  for  which  damages  have  been 
assessed,  arose  after  the  division.  A large  part  of  the  drain  lies 
in  each  of  the  new  townships,  and,  having  regard  to  the  Acts  in 
force  at  and  since  the  original  construction  of  the  drain,  now 
secs.  68  and  95  of  the  present  Drainage  Act,  lands  in  both 
townships  were  and  are  liable  to  assessment  for  both  kinds  of 
damage,  whether  consequent  upon  the  construction  of  the  drain 
or  for  want  of  maintenance  and  repair.  The  Act  of  separation 
makes  no  express  provision  for  the  distribution  of  the  burden 
between  the  townships  in  such  a case,  but  leaves  the  matter  to 
be  governed  by  the  sections  already  referred  to  of  the  Municipal 
Act,  together  with  sec.  57  thereof,  formerly  sec.  55,  which 
declares  that  after  the  separation  of  townships  each  of  them 
shall  remain  subject  to  the  debts  and  liabilities  of  the  union  as 
if  the  same  had  been  contracted  or  incurred  by  the  respective 
townships  after  the  dissolution.  One  of  the  liabilities  of  the 
original  township  of  Gosfield  at  the  time  of  the  division  was  a 
liability  to  maintain  and  repair  the  drain  and  to  pay  damages 
occasioned  by  neglect  to  do  so,  and  also  to  pay  damages  which 
might  arise  consequent  upon  construction.  Whether  these 
duties  or  obligations  can  properly  be  regarded  as  liabilities 
within  the  meaning  of  sec.  57  may  perhaps  admit  of  doubt,  but, 
no  damage  having  accrued  before  the  division,  the  liability  of 
the  original  township  was  a prospective  or  future  liability,  and 
I think  the  result  is  that,  as  determined  by  the  former  judgment 
of  this  Court,  the  claims  in  question  are  joint  claims  against  the 
divided  townships. 

Now  if  claims  consequent  upon  construction  or  for  neglect 
to  maintain  and  repair  be,  as  I think  they  are,  claims  which 
could  only  be  legally  and  properly  made  and  prosecuted  against 
both  townships  jointly,  these  claims  were  legally  and  properly 
made  for  the  first  time  against  either  township  when  Gosfield 
North  became  a party  to  the  proceedings,  namely,  on  the  10th 
September,  1901. 

The  question  then  arises  how  these  claims  are  affected  by 


C.  A. 

1904 

WiGLE 

V. 

Gosfield. 

Maclennan, 

J.A. 


314 


ONTARIO  LAW  REPORTS. 


[VOL.. 


C.  A. 
1904 

WiGLE 

V. 

Goseield. 

Maclennan, 

J.A. 


delay,  and  I think  that  all  the  damages  which  accrued  to  the 
plaintiffs  more  than  two  years  before  the  10th  September, 
1901,  whether  arising  from  original  construction  or  for  want  of 
maintenance  and  repair,  must  be  held  to  be  barred. 

The  right  to  damages  arising  by  reason  of  original  construc- 
tion is  a right  given  by  the  statute  itself — sec.  93’(1) — and  to  this 
the  Limitation  Act,  R.S.O.  1897,  ch.  72,  would  be  applicable,  and 
would  bar  an  action  after  two  years.  But,  if  it  should  he  said 
that  the  Limitation  Act  is  confined  to  actions,  and  is  inapplicable 
to  claims,  such  as  the  present,  then  sec.  438  of  the  Municipal  Act 
applies,  which  provides  that  such  claims,  even  in  case  of  a 
continuation  of  damage,  shall  be  made  within  one  year  from 
the  time  when  the  cause  of  action  arose,  or  became  known  to 
the  claimant. 

But  the  new  sec.  93  is  made  expressly  applicable  to  all 
claims  in  or  consequent  upon  construction,  as  well  as  to  claims 
for  maintenance  or  want  of  repair,  and  indeed  to  all  sorts  of 
damage  claims,  and  the  limitation  in  all  damage  cases  is  now 
by  that  section  two  years. 

It  was  contended  that,  inasmuch  as  there  was  no  negligence 
in  the  original  construction  of  the  work  authorized  by  the 
by-law,  and  as  it  was  constructed  in  the  manner  so  authorized, 
the  original  work  was  the  cause  of  complaint,  and  that  all 
damage  caused  thereby,  no  matter  when  it  occurred,  was  barred 
after  two  years  from  the  completion  of  the  work,  either  by 
virtue  of  the  Limitation  Act,  R.S.O.  ch.  72,  sec.  1,  sub-sec.  1 (^),by 
sec.  438  of  the  Municipal  Act,  or  by  sec.  93,  sub-sec.  (3),  of  the 
Drainage  Act.  I think,  however,  it  is  established  by  Barley 
Main  Colliery  Co.  Mitchell  (1886),  11  App.  Gas.  127,  that  the 
damage  or  injury,  whenever  it  occurs,  is  the  cause  of  complaint 
in  such  cases,  and  that  a new  action  might  have  been  brought 
for  every'  new  injury.  Therefore,  although  the  work  was  done 
as  long  ago  as  1887,  the  claimants  are  entitled  to  recover  for  any 
injury  or  damage  arising  from  the  original  construction  which 
has  occurred  within  two  years  before  the  10th  September,  1901. 

The  damages  which  the  Referee  has  assessed  are  evidently 
damages  which  the  several  plaintiffs  have  suffered  by  reason  of 
the  original  construction  of  the  drain  whereby  their  lands  have 
been  flooded  and  their  bridges  and  fences  carried  away  by  the 
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extra  volume  and  current  of  the  water  brought  down,  and  it  is 
difficult  to  see  how  any  of  them  can  have  been  injured  by  any 
want  of  repair,  which  would  be  an  advantage  to  them  rather 
than  an  injury,  by  diminishing  the  volume  and  retarding  the 
flow  of  the  water  before  it  reached  their  lands. 

The  result  seems  to  me,  therefore,  to  be,  that  in  the  present 
actions  the  several  plaintiffs  can  only  recover  any  damages 
which  they  have  suffered  by  reason  of  the  original  construction 
of  the  drain  and  which  have  arisen  within  two  years  next  before 
the  10th  September,  1901,  and  that  they  may  take  proceed- 
ings under  sec.  93  as  often  as  any  damages  arise  in  the  future, 
until  a remedy  is  provided  by  the  townships  to  prevent  their 
recurrence. 

By  secs.  583  to  586  inclusive  of  the  Municipal  Act  of  1892, 
the  duty  to  maintain  and  repair  municipal  drains  was  imposed 
upon  the  municipalities  which  had  constructed  them,  and  it 
was  declared  that  the  deepening,  extending,  or  widening  of  a 
drain  in  order  to  enable  it  to  carry  off*  the  water  it  was  originally 
designed  to  carry  off,  should  be  deemed  a work  of  preservation, 
maintenance,  or  keeping  in  repair  within  the  meaning  of  sec. 
583.  These  sections,  however,  were  superseded  by  secs.  68  to 
75  of  the  Drainage  Act  of  1894,  ch.  56,  and  the  deepening, 
extending,  or  widening  of  a drain  is  no  longer  declared  to  be  a 
work  of  preservation,  maintenance,  or  keeping  in  repair,  so  as 
to  be  an  express  obligation  of  the  municipalities. 

But  the  municipalities  have  the  most  ample  power  under 
secs.  74  and  75  of  the  present  Act,  R.S.O.  1897, ch.  226,  to  do  what 
is  necessary  to  prevent  damage  to  lands,  by  changing  the  course 
of  a drain,  making  a new  outlet,  or  otherwise  improving, 
extending,  or  altering  it.  And  by  sec.  1 of  2 Edw.  VII.  ch.  32,  a 
further  provision  is  made  whereby  compensation  may  be  made 
for  injury  to  low  lying  lands  instead  of  incurring  greater 
expense  by  continuing  the  drainage  work  to  a point  where  the 
discharge  of  the  water  will  do  no  injury.  It  would  seem,  also, 
that  sec.  58  of  the  Consolidated  Municipal  Act,  1903,  is 
adequate  to  enable  the  defendant  townships,  notwithstanding 
their  separation,  to  do  what  may  be  necessary  to  compensate 
the  plaintiffs  for  the  damages  which  may  be  assessed  in  their 
favour  and  to  protect  them  from  further  injury. 
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The  learned  Referee  awarded  an  injunction,  not  saying 
against  what.  I see  no  ground  or  principle  on  which  an 
injunction  can  or  ought  to  be  awarded,  the  construction  of  the 
drain  having  been  an  act  authorized  by  law. 

The  appeal  must  be  allowed,  and  there  must  be  a reference 
back  to  the  Referee,  and  under  all  the  circumstances  I think 
there  should  be  no  costs  of  either  the  former  or  the  present 
appeal. 


Garrow  and  Maclaren,  JJ.A.,  concurred. 


E.  B.  B. 


[DIVISIONAL  COURT.] 

D.  c.  Leonard  et  al.  v.  Burrows. 

1904 

Appeal — County  Courts — Order  Dismissing  Appeal  from  Taxation  of  Costs — 

Feb.  5.  Final  or  Interlocutory. 

An  order  made  by  a Judge  of  the  county  court  in  a county  court  action  dis- 
missing an  appeal  from  a ruling  as  to  the  scale  of  costs  upon  taxation  of  the 
plaintiffs’  costs  of  the  action  awarded  by  the  judgment,  is  in  its  nature  inter- 
locutory and  not  final,  within  the  meaning  of  sec.  52  of  the  County  Courts 
Act,  R.S.O.  1897,  ch.  55,  and  no  appeal  lies  therefrom  to  a Divisional  Court 
of  the  High  Court. 

Blakey  v.  Latham  (1880],  43  Ch.  D.  23,  followed. 

Babcock  v.  Standish  (1900),  19  P.R.  195,  distinguished. 

In  Kreutziger  v.  Brox  (1900),  32  O.R.  418,  the  question  of  the  right  to  appeal 
was  not  raised  or  considered. 

Appeal  by  the  defendant  from  an  order  of  the  Judge  of  the 
county  court  of  Middlesex  dismissing  an  appeal  to  him  from 
the  certificate  of  taxation  of  the  costs  of  the  plaintiffs  in  this 
action,  which  was  begun  and  carried  on  and  tried  in  the  county 
court  of  Middlesex. 

The  action  was  for  a balance  of  $150  unpaid  upon  an  order 
for  machinery  sold  by  the  plaintiffs  to  the  defendant  for  $400, 
upon  which  the  defendant  had  paid  $250.  The  judgment  pro- 
nounced by  the  Judge  of  the  county  court  was  for  the  recovery 
of  $150  and  costs  of  the  action,  and  the  taxing  officer  had 
taxed  costs  on  the  county  court  scale,  and  this  ruling  was 
upheld  by  the  Judge  of  the  county  court  upon  appeal. 
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Thereupon  the  defendant  appealed,  and  the  appeal  came  on 
for  hearing  before  a Divisional  Court  composed  of  Falcon- 
bridge,  C.  J.  K.  B.,  Street  and  Britton,  JJ.,  on  the  28th 
January,  1904. 

M.  C.  Cameron,  for  the  defendant. 

W.  H.  Blake,  K.C.,  for  the  plaintiffs,  objected  that  no  appeal 

lay. 

February  5.  Street,  J.  : — At  the  opening  of  this  appeal 

Mr.  Blake,  for  the  plaintiff,  objected  that  no  appeal  lies  from  a 
county  court  upon  an  order  such  as  this. 

The  appeal  is  supported  by  counsel  for  the  appellant  as 
coming  within  the  first  sub-sec.  of  sec.  52  of  the  County  Courts 
Act,  KS.O.  1897,  ch.  55;  it  is  alleged  that  the  order  appealed 
from  is  one  disposing  of  a right  or  claim,  and  that  it  is  in  its 
nature  final  and  not  interlocutory. 

The  distinction  between  an  order  which  is  “ final  ” and  one 
which  is  “ interlocutory  ” has  been  frequently  discussed.  The 
present  appeal  appears  to  me  to  be  clearly  “interlocutory,” 
within  the  definition  adopted  by  the  Lords  Justices  in  appeal 
in  England  in  Blakey  v.  Latham  (1889),  43  Ch.  D.  23.  They 
say  (p.  26)  that  “where  a final  judgment  has  been  pronounced 
in  an  action,  and  subsequently  an  order  has  been  obtained  for 
the  purpose  of  working  out  the  rights  given  by  the  final  judg- 
ment, that  order  has  always  been  deemed,  and  rightly  ddemed, 
to  be  interlocutory.” 

It  is  argued  for  the  defendant  that  this  order  disposes  of 
the  plaintiffs’  right  to  costs  on  the  county  court  scale,  and  that 
therefore  it  is  in  its  nature  final ; but  it  is  manifest  that  the 
Act  did  not  contemplate  an  appeal  from  every  order  made  by  a 
Judge  of  a county  court.  Appeals  are  limited  to  those  orders 
which  are  in  their  nature  final  and  not  merely  interlocutory. 
In  the  present  case  the  rights  of  the  parties  as  to  the  matters 
in  litigation  were  finally  disposed  of  by  the  learned  Judge  after 
the  trial  of  the  action,  and  it  was  in  working  out  that  judgment 
that  the  order  appealed  against  was  made.  If  an  appeal  lies 
in  the  present  case,  then  it  must  follow  that  it  will  lie  from 
the  ruling  of  the  taxing  officer  upon  any  disputed  item  in  a bill 
of  costs  in  the  county  court,  which  has  first  been  dealt  with  by 


B.  C. 
1904 

Leonard 

V. 

Burrows. 


318 

D.  C. 

1904 

Leonard 

V. 

Burrows. 
Street,  J. 


ONTAEIO  LAW  REPORTS.  [voL. 

an  order  of  the  Judge  of  the  county  court  affirming  or  dis- 
affirming it. 

We  were  referred  to  Babcock  v.  Standish  (1900),  19  P.R. 
195,  a decision  of  this  Division  as  then  constituted,  as  entitling 
the  defendant  to  appeal.  There,  however,  the  only  judgment 
wffiich  the  plaintiff  could  enter  was  for  his  costs,  and  his  right 
to  enter  it  for  his  costs  is  expressly  given  by  Rule  425.  We 
held  there  that  an  appeal  lay  from  an  order  of  a Judge  of  a 
county  court  directing  that  a different  judgment  should  be 
entered  from  that  prescribed  by  the  Rule,  distinguishing  Blakey 
V.  Latham,  above  referred  to. 

In  Kreutziger  v.  Brox  (1900),  32  O.R.  418,  a Divisional 
Court  composed  of  Judges  of  the  Chancery  Division  entertained 
an  appeal,  similar  to  the  present  one,  as  to  the  proper  scale  of 
costs  to  be  allowed  to  a plaintiff ; but  the  question  as  to  the 
right  to  appeal  does  not  seem  to  have  been  raised  or  considered. 

In  my  opinion,  there  is  no  right  of  appeal  in  a case  such  as 
the  present,  and  the  appeal  should  be  quashed  with  costs. 

Falconbridge,  C. J . : — I agree.  The  case  of  Kreutziger  v. 
Brox  was  first  argued  before  another  Judge  and  myself.  No 
question  was  then  raised  as  to  the  right  to  appeal.  Owing  to 
a difference  of  opinion  between  the  Judges  constituting  that 
Court,  the  case  was  re-argued,  and  it  does  not  appear  from  the 
report  that  any  objection  of  this  character  was  taken  on  the 
second  argument. 

Britton,  J. : — I agree  that  the  appeal  should  be  quashed. 
The  point  was  considered  by  me  in  Re  Taggart  v.  Bennett 
(1903),  reported  in  appeal  to  the  Divisional  Court,  6 O.L.R.  74. 
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[IN  THE  COURT  OF  APPEAL.] 

Harrington  v.  Spring  Creek  Cheese  Manufacturing  Co. 


Registry  Laws — Easement — Artificial  Waterway — Parol  Permission — User — 
Subsequent  U nregistered  Grant — Notice — Prescription. 

In  1871  the  defendants’  predecessor  in  title,  with  the  oral  permission  of  the 
plaintiff’s  predecessor  in  title,  laid  pipes  under  the  land  of  the  latter  for  the 
purpose  of  conveying  water  from  a spring  to  the  lands  of  the  defendants. 
These  pipes  continued  there  and  in  use  up  to  the  time  this  action  was 
brought  in  July,  1903.  In  1878  the  plaintiff’s  predecessor  in  title,  by  an 
instrument  under  seal,  purported  to  grant  and  convey  to  the  defendants’ 
predecessor  the  right  to  convey  the  water  in  pipes  “in  such  manner  and 
under  such  circumstances  as  the  same  are  now ; ” and  at  the  time  of  the  con- 
veyance to  the  defendants  in  1879  their  predecessor  purported  to  grant  to 
the  defendants  the  same  right.  The  plaintiff,  who  was  a son  of  his  prede- 
cessor in  title,  in  1887  became  the  owner  of  the  lands  through  which  the 
pipes  were  laid,  by  virtue  of  a conveyance  to  him,  registered  before  the 
registration  of  the  instruments  of  1878  and  1879.  The  plaintiff  knew  of  the 
existence  of  the  pipes  underground,  and  the  use  that  was  being  made  of 
them,  and  believed  that  they  could  not  have  been  placed  there  without  his 
father’s  permission,  but  he  was  not  aware  of  the  instruments  of  1878  and 
1879  or  their  nature  : — 

Held,  that  the  plaintiff  was  entitled  to  rely  upon  his  conveyance,  the  registra- 
tion of  which  without  notice  of  the  defendants’  interest  or  claim  rendered  it 
void  as  against  him ; and  there  had  not  been  a sufficient  lapse  of  time  since 
to  give  the  defendants  a right  under  the  statute  or  by  prescription. 
Judgment  of  Falconbridge,  C.J.K.B.,  reversed. 

An  appeal  by  the  plaintiff  from  a judgment  of  Falconbridge, 
C.J.K.B.,  after  trial  without  a jury,  dismissing  the  action. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Moss,  C.J.O. : — 

The  plaintiff  is  the  owner  of  the  east  half  of  lot  8 in  the 
11th  concession  of  the  township  of  East  Zorra.  The  defendants 
are  proprietors  of  a cheese  and  butter  factory  situate  on  a part 
of  lot  8 in  the  12th  concession  of  the  same  township.  On  lot 
9 in  the  11th  concession,  which  is  the  property  of  one  James  E. 
Hill,  there  is  a spring  of  water,  from  which  there  is  a fall  of 
about  20  feet  to  the  defendants’  factory.  From  this  spring 
water  is  conducted  to  the  defendants’  factory  through  tubes  or 
pipes  which  are  laid  in  the  ground.  At  the  division  line 
between  Hill’s  and  the  plaintiff’s  properties,  the  tube  or  pipe  is 
continued  through  logs  with  two-inch  tube  or  pipe  bored  in 
them,  passing  over  the  plaintiff’s  lands  until  they  reach  the  12th 
concession  road,  whence  they  pass  to  the  factory.  By  these 
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means  the  defendants  are  conducting  a stream  of  water  across 
the  plaintiff s land  to  their  factory.  The  plaintiff’s  claim  is  for 
a declaration  that  the  defendants  are  not  possessed,  as  against 
him,  of  any  right  to  continue  the  waterway  across  his  land,  and 
that  he  is  entitled  to  have  it  removed,  and  to  restrain  the 
defendants  from  further  using  the  waterway.  He  also  seeks  to 
have  removed  from  the  registry,  as  a cloud  on  his  title,  two 
instruments  purporting  to  grant  some  right  or  privilege  of 
conveying  water  across  his  land. 

The  defendants  set  up  the  two  instruments  in  question,  and 
in  addition  allege  that  they  have  acquired  a right  by  prescription. 
At  the  trial  they  applied  for  and  were  given  leave  to  set  up 
that  one  Jacob  Harrington,  through  whom  the  defendants  claim 
title,  being  the  owner  of  the  land  on  which  the  factory  stands, 
and  being  desirous  of  building  a factory  thereon  and  of 
conveying  the  water  thereto  from  Hill’s  spring,  obtained  the 
permission  of  John  Harrington,  through  whom  the  plaintiff 
claims  title,  to  lay  the  pipe  for  conducting  the  water  across  the 
plaintiff’s  land,  and  that  a term  of  the  license  was  that  the  pipes 
should  be  made  to  serve  the  houses  on  John  Harrington’s  land, 
and  that  thereupon  J acob  Harrington  built  the  factory  and  laid 
the  pipes  so  as  to  serve  the  houses  as  well  as  the  factory,  at  his 
own  expense,  and  that  thereupon  the  license  became  irrevocable. 
They  were  also  allowed  to  plead  estoppel  and  notice  to  the 
plaintiff.  The  learned  Chief  Justice  found  the  defence  then  set 
up  to  be  established  by  the  evidence,  and  to  be  good  in  law,  and 
he  dismissed  the  action. 

The  pipes  were  first  laid  through  the  plaintiff’s  land  in 
1871,  and  have  ever  since  continued  there  and  in  use,  except  for 
a short  period — two  or  three  weeks — in  the  year  1900.  When 
they  were  first  put  in,  two  branches  led  to  the  two  houses  on 
the  land,  and  after  one  of  these  houses  was  consumed  by  fire 
the  supply  of  water  to  the  other  was  continued.  Before  laying 
down  the  pipes  Jacob  Harrington  made  an  arrangement  with 
Hill  by  which  he  was  allowed  to  lay  pipes  from  the  spring 
through  Hill’s  land  to  the  plaintiff’s,  but,  according  to  Jacob 
Harrington  and  to  Hill,  this  was  only  to  continue  as  long  as 
Hill  consented  and  no  longer.  Jacob  Harrington  obtained  his 
father’s  consent  to  lay  the  pipes  through  his  land  for  the  purposes 
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of  the  factory  which  he  was  about  to  build,  and  he  says  it  was 
part  of  the  plan  that  there  should  be  branches  to  the  two 
houses  as  well.  The  factory  was  built  in  1871,  and  it  has  ever 
since  received  a supply  of  water  from  the  spring  through  the 
pipes  then  laid  over  the  plaintiff’s  land.  In  1878  Jacob 
Harrington  sold,  and,  by  indenture  under  the  Short  Forms  of 
Conveyances  Act,  conveyed,  the  factory  premises  to  one  Horace 
Tree,  who  thereupon  procured  from  John  Harrington,  who  was 
still  the  owner  of  the  land  now  owned  by  the  plaintiff,  the 
following  instrument : 

“ Know  all  men  by  these  presents,  that  I,  J ohn  Harrington, 
of  the  township  of  East  Zorra,  in  the  county  of  Oxford,  in  the 
Province  of  Ontario,  in  the  Dominion  of  Canada,  yeoman,  do 
hereby,  in  consideration  of  the  sum  of  one  dollar  paid  to  me  by 
Horace  Tree,  of  the  same  place,  the  receipt  whereof  is  hereby 
acknowledged,  do  grant  and  convey  the  right  unto  the  said 
Horace  Tree  of  conveying  the  water  in  pipes  of  two  inches  or 
less  under  ground  from  off  the  east  half  of  lot  number  eight  in 
the  township  of  East  Zorra  in  such  manner  and  under  such 
circumstances  as  the  same  are  now.  In  witness  whereof  I have 
hereunto  set  my  hand  and  seal  this  second  day  of  April,  1878. 

“ Witnessed  by  John  Harrington,  [seal]. 

“Jacob  Harrington.” 

In  the  year  1879  Horace  Tree  sold,  and,  by  indenture  under 
the  Short  Forms  of  Conveyances  Act,  conveyed,  the  factory 
premises  to  the  defendants.  At  the  same  time  he  executed  and 
delivered  to  them  the  instrument  following : 

“ Know  all  men  by  these  presents,  that  I,  Horace  Tree,  of 
the  township  of  East  Zorra,  in  the  county  of  Oxford,  and 
Province  of  Ontario,  farmer,  do  hereby,  in  consideration  of  the 
sum  of  one  dollar  paid  to  me  by  the  Spring  Creek  Cheese 
Manufacturing  Company,  of  the  said  township  of  East  Zorra, 
the  receipt  whereof  is  hereby  acknowledged,  do  grant  and  convey 
unto  the  said  company  the  right  of  conveying  the  water  in 
pipes  of  two  inches  or  less  under  ground  from  off  the  east  half 
of  lot  number  eight  in  the  eleventh  concession  of  the  said 
township  of  East  Zorra  in  such  manner  and  under  such 
circumstances  as  the  same  are  now. 
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“ In  witness  whereof  I have  hereunto  set  my  hand  and  seal 
this  1st  day  of  April,  1879. 

“ Witnessed  by  m r i t 

Ti_  Tir  11  I.-  “Horace  x Tree,  [seal.] 

“John  McCulloch.  Mark. 

In  1880  John  Harrington  died,  leaving  a will  whereby  he 
devised  the  land  now  owned  by  the  plaintiff  to  Jacob  Harring- 
ton, who  in  1887  mortgaged  it  to  the  plaintiff,  and  in  1887 
released  to  him  the  equity  of  redemption.  The  plaintiff,  who  is 
a son  of  John  Harrington  and  a half  brother  of  Jacob 
Harrington,  knew  of  the  water  being  conveyed  over  the  land 
to  the  factory,  and  he  says  he  supposed  the  pipes  were  put  there 
by  his  father’s  permission,  but  he  denied  knowledge  of  the 
instruments  from  his  father  to  Tree  and  from  Tree  to  the 
defendants  until  in  March,  1895,  when  some  correspondence  took 
place  between  him  and  the  defendants  with  reference  to  the 
condition  of  the  pipes.  The  defendants  had  from  time  to  time 
previous  to  that  date  made  repairs  to  the  pipes  or  logs.  The 
plaintiff  says  that  in  March,  1895,  he  was  contemplating 
connecting  the  pipes  with  some  others  to  accommodate  his  own 
premises,  but  on  digging  down  he  found  some  of  the  logs  in  a 
decayed  state.  He  thereupon  wrote  the  defendants  on  the  16th 
March,  1895,  stating  that  he  proposed  “ to  arrange  our  water- 
works this  spring  to  better  accommodate  our  farm,  and  if  you 
want  water  from  our  works  to  accommodate  your  factory  it 
will  be  necessary  to  send  a comity  (sic)  to  make  arrangements.” 
To  this  the  defendants  replied  on  the  5th  April  that  they  had 
decided  to  let  their  waterworks  remain  as  they  were.  No 
further  steps  were  taken  by  the  plaintiff,  and  on  the  31st 
December,  1897,  the  defendants  caused  the  instrument  from 
John  Harrington  to  Horace  Tree,  and  the  instrument  from  Tree 
to  the  defendants,  to  be  registered  in  the  registry  office.  In  the 
year  1900  Hill  took  up  the  pipes  leading  from  the  spring  to  the 
pipes  on  the  plaintiff’s  land,  and  thereby  cut  off  the  supply  of 
water  to  the  defendants’  factory.  On  the  I7th  February,  1900, 
the  defendants  commenced  an  action  against  Hill  claiming 
damages  for  the  removal  of  the  pipes  and  an  injunction  to 
compel  him  to  restore  them  to  their  former  position.  A 
settlement  of  this  action  was  arrived  at  on  the  14th  March,^ 
1900,  and  by  an  instrument  of  that  date  it  was  agreed  that, 
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subject  to  the  right  of  Hill  to  a supply  of  water  to  his  premises 
by  means  of  a hydraulic  ram  and  pipes,  the  defendants  were  to 
be  entitled  to  all  the  waste  water,  and  to  carry  it  by  means  of 
a tube  or  pipe  to  the  pipes  on  the  plaintiff’s  land.  But  it  was 
provided  that  the  rights  granted  should  not  be  transferable, 
and  should  continue  only  so  long  as  the  defendants  operated  the 
factory  as  a cheese  or  butter  factory.  The  necessary  work 
provided  to  be  performed  under  this  agreement  for  the  purpose 
of  uniting  the  water  from  the  spring  with  the  pipes  on  the 
plaintiff’s  land  was  done,  and  matters  so  continued  until  this 
action  was  commenced  on  the  19th  July,  1903. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclennan, 
Garrow,  and  Maclaren,  JJ.A.,  on  the  30th  September,  1903. 

W.  M.  Douglas,  K.C.,  and  W.  T.  McMullen,  for  the  appellant, 
plaintiff.  The  defendants  set  up  an  easement  by  prescription, 
a grant,  and  by  amendment  an  equitable  defence.  There  can 
be  no  prescription  where  there  is  leave  and  license : Chamber 
Colliery  Co.  v.  Hopwood  (1886),  32  Ch.  D.  549.  As  between 
Jacob  Harrington, the  son,  and  John, the  father,  the  circumstances 
rebut  any  presumption.  The  law  does  not  know  a precarious 
easement.  This  alleged  easement  was  dependent  on  the  will  of 
Hill  and  was  precarious  : Caved  v.Martyn  (1865),  19  C.B.N.S. 
732,  at  p.  755 ; Burrows  v.  Laing,  [1901]  2 Ch.  502,  510.  The 
amended  defence  amounts  to  irrevocable  license,  estoppel,  and 
notice.  Wood  v.  Leadbitter  (1845),  13  M.  & W.  838,  845,  and 
Duke  of  Devonshire  v.  Elgin  (1851),  14  Beav.  530,  were 
considered  in  Jarvis  v.  City  of  Toronto  (1894-5),  21  A.R.  395, 
25  S.C.R.  237.  Apart  from  the  Registry  Act  there  can  be  no 
relief  in  equity.  The  plaintiff  took  his  title  and  registered  his 
deeds  without  notice  of  any  equitable  right,  and  also  without 
notice  of  the  instruments  of  grant. 

E.  D.  Armour,  K.C.,  and  G.  F.  Mahon,  for  the  respondents, 
the  defendants.  The  defendants  have  acquired  a right  by 
prescription,  the  pipes  having  been  originally  constructed  for 
the  benefit  of  all  persons,  including  the  plaintiff’s  predecessor  : 
Powell  V.  Butler  (1871),  Ir.  R.  5 C.L.  309.  There  were  mutual 
considerations,  and  the  defendants  expended  money  upon  the 
faith  of  a license.  The  right  is  not  an  equitable,  but  a legal 
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one.  The  instruments  of  grant  should  be  given  their  full  effect. 
But,  if  the  license  were  only  by  parol,  it  could  not  be  recalled 
at  pleasure,  after  having  been  executed  : Winter  v.  Brockwell 
(1807),  8 East  308  ; Liggins  v.  Inge  (1831),  7 Bing.  682.  The 
doctrine  of  Jarvis  v.  City  of  Toronto  cannot  be  extended  to 
this  case,  the  plaintiff  having  notice  of  the  user.  The  defen- 
dants’ uninterrupted  user  for  so  many  years  gives  a right, 
independent  of  statute  : Kinloch  v.  Nevile  (1840),  6 M.  & W. 
795  ; Monmouthshire  Canal  Co.  v.  Harford  (1834),  1 C.  M.  & R. 
614,  631 ; Gale  on  Easements,  7th  ed.,  p.  202. 

Douglas,  in  reply,  referred,  as  to  the  statutory  or  prescriptive 
rights  of  the  defendants,  to  Goddard  on  Easements,  5th  ed.,  p. 
192  ; Bright  v.  Walker  (1834),  1 C.  M.  & R.  211,  219  ; Gale  on 
Easements,  7th  ed.  p.  201  ; on  the  effect  of  the  Registry  Act,  to 
Ross  V.  Hunter  (1882),  7 S.C.R.  289;  Grey  v.  Ball  (1876),  23 
Gr.  390.  This  is  not  a case  of  Jacob  Harrington  presuming 
to  derogate  from  his  own  grant:  Booth  v.  Alcock  (1873),  L.R. 
8 Ch.  663.  The  English  statute  is  not  the  same  as  ours. 

January  5.  The  judgment  of  the  Court  was  delivered  by 
Moss,  C. J.O. : — That  a right  such  as  the  defendants  now  claim 
might  be  acquired  by  user  is  beyond  question.  But  in  the  case 
at  bar  the  user  was  not  under  circumstances  that  would  support 
a right  by  prescription,  or  give  such  a continued  user  as  is 
required  in  order  to  acquire  the  right  under  the  statute. 

The  user  commenced  under  a parol  permission  from  John 
Harrington  to  Jacob  Harrington.  It  might  have  been  but  was 
not  given  under  circumstances  that  would  have  made  it 
irrevocable.  It  was  no  more  than  the  right  to  come  upon  the 
lands  and  there  to  make  a watercourse.  Such  as  it  was, 
however,  it  passed  to  Horace  Tree  by  virtue  of  the  conveyance 
to  him  by  Jacob  Harrington  : R.S.O.  1887,  ch.  102,  sec.  4. 

Shortly  after  the  conveyance  to  him.  Tree  procured  John 
Harrington  to  execute  to  him  the  instrument  of  the  2nd  April, 
1878.  The  circumstances  attending  this  transaction  are  not 
shewn,  and  it  does  not  appear  whether  it  was  intended  to  be  a 
confirmation  of  or  a substitution  for  the  parol  license,  but  the 
effect  was  to  merge  the  earlier  in  the  later  agreement.  Tree 
subsequently  transferred  the  factory  premises  and  the  right  to 
the  watercourse  to  the  defendants. 
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The  first  question  is,  whether,  under  the  present  circum- 
stances, the  plaintiff  is  bound  by  the  agreement  made  by  his 
predecessor  in  title.  The  benefit  of  it  passed  to  the  defendants, 
but,  unless  the  plaintiff  is  bound  by  it,  the  defence  fails.  The 
plaintiff’s  title  is  a registered  one,  and  he  claims  the  benefit  of 
the  registry  laws.  Whether  the  agreement  be  taken  as 
conferring  the  property  in  the  land  required  for  the  watercourse, 
or  as  a quasi-easement,  or  as  a mere  license,  it  created  an 
interest  in  the  land  to  which  the  registry  laws  apply  : see 
Jarvis  v.  City  of  Toronto,  21  A.R.  395,  25  S.C.R.  237.  And 
the  plaintiff’s  conveyances  were  registered  before  the  defendants 
registered  the  instruments  under  which  they  claim. 

The  defendants  allege  in  the  statement  of  defence  that  the 
plaintiff  was  aware  of  the  existence  of  the  watercourse  and  of 
the  instruments  of  grant  long  prior  to  the  date  of  his  mortgage 
from  Jacob  Harrington.  The  learned  Judge  found  all  the 
issues  in  favour  of  the  defendants.  Does  the  evidence  support 
the  finding  of  notice  ? The  plaintiff  admits  that  he  was  aware 
before  his  purchase  of  the  existence  of  the  watercourse,  but 
that  is  not  sufficient  to  establish  actual  notice  of  the  instrument 
of  grant.  This  is  pointed  out  by  Strong,  J.,  in  Rossy.  Hunter, 
7 S.C.R.  289,  where,  after  observing  that  it  is  well  settled 
that  nothing  short  of  actual  notice,  such  notice  as  makes  it  a 
fraud  on  the  part  of  a purchaser  to  insist  on  the  registry  laws, 
is  sufficient  to  disentitle  a party  to  insist  in  equity  on  a legal 
priority  acquired  under  the  statute,  and  referring  to  the 
authorities,  he  says  (p.  323) : “ What  we  must  find,  in  order  to 
hold  that  the  defendant  is  entitled  to  a verdict,  is  that  he  (the 
plaintiff)  had  knowledge  of  the  deed  conferring  the  title  to  the 
easement,  not  merely  that  the  defendant  was  in  fact  in  the 
enjoyment  of  such  an  easement.” 

Actual  notice  is  knowledge,  not  presumed  as  in  the  case  of 
constructive  notice,  but  shewn  to  be  actually  brought  home  to 
the  party  to  be  charged  with  it , either  by  proof  of  his  own 
admission  or  by  the  evidence  of  witnesses  who  are  able  to 
establish  that  the  very  fact  of  which  notice  is  to  be  established, 
not  something  which  would  have  led  to  the  discovery  of  the 
fact  if  an  inquiry  had  been  pursued,  had  been  brought  to  his 
knowledge.  The  distinction  is  clearly  pointed  out  by  Strong,  J., 
in  Rose  v.  Peterkin  (1885),  13  S.C.R.  677,  694. 
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The  only  evidence  of  notice  to  the  plaintiff  that  is  to  be  found 
in  this  case  is  in  his  own  testimony.  But  it  goes  no  further 
than  to  shew  that  he  knew  of  the  existence  of  the  pipes  under 
ground,  and  the  use  that  was  being  made  of  them.  He  supposed, 
indeed  believed,  that  they  could  not  have  been  placed  there 
without  his  father’s  permission,  but  he  was  not  aware  of  the 
agreements,  or  any  of  them,  or  their  nature.  He  might  well 
have  all  the  impressions  he  speaks  of  without  knowing  anything 
of  the  agreements.  But  the  knowledge  which  would  make  it 
inequitable  for  him  to  purchase,  and,  having  purchased,  set  up 
and  claim  the  protection  of  the  registry  laws,  has  not  been 
brought  home  to  him.  He  expressly  denies  knowledge  of  an 
agreement,  and  there  is  nothing  in  the  evidence  to  justify  a 
contrary  conclusion.  He  is  entitled,  therefore,  to  rely  upon  his 
conveyances,  the  registration  of  which  without  notice  of  the 
instruments  on  which  the  defendants  base  their  interest  or  claim 
rendered  it  void  as  against  him.  ' And  there  has  not  been  a 
sufficient  lapse  of  time  since  to  give  the  defendants  a right 
under  the  statute  or  by  prescription. 

In  this  view  it  is  unnecessary  to  consider  whether  the 
defendants’  interest  or  right  was  a mere  license,  or  whether  it 
was  a grant  of  the  watercourse,  or  whether  it  was  revocable  or 
irrevocable. 

The  appeal  is  allowed  and  judgment  must  be  entered  for  the 
plaintiff  with  costs. 


E.  B.  B. 
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[IN  CHAMBERS.] 

Re  Abeel. 

Extradition — Forgery — Uttering  Forged  Document — Letter  of  Introduction — 
Intent — Criminal  Code,  secs.  1^22,  If.2I(.. 

There  was  evidence  that  the  prisoner  handed  to  a young  woman  in  charge  of 
an  office  of  the  Western  Union  Telegraph  Company  a letter  purporting  to 
be  signed  by  a vice-president  of  that  company,  in  these  words  : “To  any 

employ 6,  Western  Union  Telegraph  Company.  This  will  introduce  Mr.  J. 
O.  Goelet,  a personal  friend  of  the  management  of  this  company.  Any 
favours  shown  him  will  be  duly  appreciated  by  the  corporation  and  myself.” 
The  vice-president  whose  name  was  used  did  not  himself  sign  it,  nor 
authorize  any  one  else  to  sign  it  for  him,  nor  was  he  aware  of  it.  There 
was  evidence  that  the  prisoner  shortly  afterwards  gained  the  affections  of 
the  young  woman,  and  proposed,  under  the  name  of  J.  O.  Goelet,  to  marry 
her,  although  he  had  a wife  living.  There  was  no  evidence  that  any  person 
named  J.  O.  Goelet  existed.  There  was  no  evidence  to  shew  that  the 
prisoner  had  himself  written  any  part  of  the  document  : — 

Held,  that  the  facts  were  sufficient  to  make  out  a primd  facie  case  that  the 
prisoner  presented  the  document  with  the  intention  that  the  young  woman 
should  believe  and  act  upon  it  as  genuine,  to  her  own  prejudice,  within  the 
meaning  of  sec!  422  of  the  Criminal  Code  ; and  therefore  a primd  facie  case 
of  uttering  a forged  document,  within  the  meaning  of  sec.  424 ; and  an 
order  for  extradition  was  right. 

The  language  used  in  sec.  422  is  intended  to  extend  to  cases  which  would  not 
have  come  within  any  former  common  law  or  statutory  definition  of  forgery 
in  force  in  Canada. 

Motion  by  James  N.  Abeel,  on  the  return  of  a habeas 
corpus,  for  an  order  for  his  discharge  from  custody  under  an 
order  for  his  extradition  to  the  United  States  of  America,  upon 
charges  of  forgery  and  uttering  a forged  document,  namely,  a 
letter  of  introduction  of  the  prisoner  under  the  name  of  J.  0. 
Ooelet,  to  any  employe  of  the  Western  Union  Telegraph 
Company,  purporting  to  be  signed  by  a vice-president  of  the 
company.  It  was  said  that  the  prisoner  had  presented  the 
letter  to  a young  woman  in  the  employment  of  the  company^ 
gained  her  affections,  and  proposed  to  marry  her  under  the 
name  of  Goelet,  although  he  was  already  married. 

The  motion  was  heard  by  Street,  J.,  in  Chambers,  on  the 
22nd  January,  1904. 

W.  M.  German,  K.C.,  for  the  prisoner,  contended  that  there 
was  no  evidence  of  identification  ; that  an'  affidavit  sworn  after 
the  issue  of  the  warrant  against  the  prisoner  was  not  admissible, 
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citing  Regina  v.  Robinson  (1870),  5 P.R.  189;  Regina  v. 
Browne  (1881),  6 A.R.  386;  In  re  Weir  (1887),  14  O.R.  389; 
that  there  was  no  attempt  to  imitate  the  handwriting  of  the 
vice-president ; that  there  was  not  sufficient  evidence  to  put  the 
prisoner  on  trial,  supposing  him  to  have  been  accused  of  forgery 
here ; that  it  was  not  shewn  that  the  prisoner  had  himself 
signed  the  letter  with  the  name  of  the  vice-president ; that 
uttering  must  be  shewn  to  be  with  the  knowledge  that  the 
document  is  forged,  and  that  was  not  shewn  here,  citing  Russell 
on  Crimes,  5th  ed.,  vol.  2,  p.  687  ; Regina  v.  Hodgson  (1856), 
Dears.  & B.  3,  7 Cox  C.C.  122 ; that  the  document  in  question 
was  not  susceptible  of  forgery,  inasmuch  as  it  was  not  intended 
to  deceive  or  defraud. 

W.  R.  Riddell,  K.C.,  and  H.  E.  Rose,  for  the  United  States 
Government,  referred,  on  the  question  of  affidavits  made  after 
the  issue  of  the  warrant,  to  Ex  p.  Martin  (1868),  4 U.C.L.J.N.S. 
198  ; as  to  the  sufficiency  of  the  evidence,  to  Rex  v.  Watts 
(1902),  3 O.L.R.  368  ; as  to  the  necessity  for  corroboration,  to 
Re  Lazier  (1899),  30  O.R.  419,  26  A.R.  260  ; In  re  Regina  v. 

(1869),  20  C.P.  154;  and  as  to  the  presumption  of 
intent,  to  Regina  v.  Hill  (1838),  8 C.  & P.  274;  In  re  Hall 
(1882),  3 O.R.  331 ; Regina  v.  Nash  (1852),  2 Den.  C.C.  493, 
497,  503. 

T.  D.  Cowper,  for  the  private  prosecutor. 

January  25.  Street,  J.  : — The  prisoner  James  N.  Abeel  is 
in  close  custody  at  Welland  under  an  order  for  his  extradition 
to  the  United  States  of  America,  made  by  the  Judge  of  the 
county  court  of  the  county  of  Welland,  upon  a charge  of  forgery, 
and  he  has  obtained  a writ  of  habeas  corpus,  upon  which,  on 
the  22nd  January,  1904,  upon  notice  to  the  Minister  of  Justice, 
his  counsel  moved  before  me  in  Chambers  for  his  discharge 
from  custody  upon  several  grounds. 

At  the  close  of  the  argument  I disposed  of  all  the  grounds 
urged,  holding  them  to  be  untenable,  except  only  the  following 
upon  which  I reserved  judgment,  that  is  to  say,  that  the  evidence 
upon  the  hearing  before  the  learned  county  court  Judge  did 
not  shew  that  the  crime  of  forgery  or  of  uttering  as  defined  by 
the  Criminal  Code  of  Canada  had  been  committed,  nor  was 
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there  any  primd  facie  case  made  out  of  ^either  offence,  and  that 
therefore  the  prisoner  should  have  been  discharged. 

There  was  evidence  that  the  prisoner  on  the  31st  October, 
1893,  handed  to  a Miss  Eleanor  Anderson,  an  employe  of  the 
Western  Union  Telegraph  Company  in  charge  of  their  office  at 
the  Grand  Hotel  in  New  York,  a document  in  the  following 
words  : — 

‘ New  York,  October  31,  1903.  To  any  employe.  Western 
Union  Telegraph  Company.  This  will  introduce  Mr.  J.  0. 
Goelet,  a personal  friend  of  the  management  of  this  company. 
Any  favours  shewn  him  will  be  duly  appreciated  by  the 
corporation  and  myself. 

“ Very  truly, 

“ J.  B.  Van  Every, 

“ 2nd  Vice-President.’' 

J.  B.  Van  Every  was  a vice-president  of  the  Western  Union 
Telegraph  Co.  at  the  date  of  this  document,  but  did  not  himself 
sign  it,  nor  did  he  authorize  anyone  else  to  sign  it  for  him,  nor 
was  he  aware  of  it  in  any  way.  There  is  evidence  that  the 
prisoner  shortly  afterwards  gained  the  affection  of  Miss 
Anderson  and  proposed,  under  the  name  of  J.  0.  Goelet,  to 
marry  her,  although  he  had  in  reality  already  a wife  who  was 
living.  There  was  no  evidence  that  any  person  named  J.  O. 
Goelet  existed.  There  was  no  evidence  to  shew  that  the 
prisoner  had  himself  written  any  part  of  the  document. 
Forgery  under  our  law,  as  defined  by  sec.  422  of  the  Criminal 
Code,  is  “ the  making  of  a false  document,  knowing  it  to  be 
false,  with  the  intention  that  it  shall  in  any  way  be  used  or 
acted  upon  as  genuine,  to  the  prejudice  of  any  one  whether 
within  Canada  or  not,  or  that  some  person  should  be  induced, 
by  the  belief  that  it  is  genuine,  to  do  or  refrain  from  doing 
anything,  whether  within  Canada  or  not.” 

The  writing  here  in  question  comes  plainly  within  the 
definition  of  the  word  “ document”  given  in  the  419th  section, 
that  is  to  say,  “ any  paper  . . used  for  writing  or  printing, 

marked  with  matter  capable  of  being  read.” 

Section  424  provides  that  “ every  one  is  guilty  of  an 
indictable  offence  who,  knowing  a document  to  be  forged,  uses, 


street,  J. 
1904 

Re  Abeel. 


330 


ONTARIO  LAW  REPORTS. 


[VOL. 


Street,  J. 
1904 

Re  Abeel. 


deals  with,  or  acts  upon,  it,  or  attempts  to  use,  deal  with,  or 
act  upon  it,  or  causes  or  attempts  to  cause  any  person  to  use, 
deal  with,  or  act  upon  it,  as  if  it  were  genuine,  and  is  liable  to 
the  same  punishment  as  if  he  had  forged  the  document.” 

Under  these  sections  a forged  document  must  be,  first,  false, 
and,  second,  made  with  one  or  both  of  the  intents  specified  in 
the  422nd  section.  Both  requisites  are  necessary,  and  therefore 
a document  may  be  a false  document  (that  is  to  say,  not  made 
by,  or  with  the  authority  of,  the  person  by  whom  it  purports  to 
be  made),  and  yet  may  not  be  a forged  document  in  the  absence 
of  the  necessary  intent. 

This  must  be  borne  in  mind  in  construing  sec.  424,  because 
the  offence  there  dealt  with  is  the  offence  of  uttering  a forged 
document ; it  is  not  made  an  offence  to  utter  a document  which 
is  merely  false. 

The  first  inquiry  must,  therefore,  be  whether  the  document 
here  in  question,  which  upon  the  evidence  must  be  taken,  for 
the  purposes  of  this  inquiry,  to  be  undoubtedly  a false 
document,  was  made  with  either  or  both  of  the  intentions 
specified  in  the  422nd  section  of  the  Criminal  Code. 

Although  the  prisoner  is  not  shewn  to  have  drawn  this 
document  himself,  he  must,  under  the  circumstances,  be  taken  to 
have  been  aware  of  the  intent  with  which  it  was  drawn, ' 
whatever  that  intent  may  have  been. 

There  does  not  appear  to  have  been  any  judicial  expression 
of  opinion  upon  the  meaning  of  the  language  used  in  the  422nd 
section  of  the  Criminal  Code.  It  is,  however,  plainly  intended, 
I think,  to  extend  to  cases  which  would  not  have  come  within 
any  former  common  law  or  statutory  definition  of  forgery  in 
force  in  Canada.  Under  these  circumstances,  I have  only  the 
language  itself  as  my  guide,  and  I do  not  feel  that  in  determining 
its  scope  I am  limited  by  any  of  the  decisions  either  upon  the 
common  law  definitions  or  the  previous  statutory  definitions  of 
the  crime.  The  facts  in  evidence  are  sufficient,  in  my  opinion? 
to  make  out  a primd  facie  case  that  the  prisoner  presented  the 
document,  which  is  in  fact  a letter  of  introduction,  to  Miss 
Anderson  with  the  intention  that  she  should  believe  and  act 
upon  it  as  genuine  to  her  own  prejudice.  There  is  evidence 
that,  believing  it  to  be  a genuine  recommendation  of  the  prisoner 
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to  her  from  the  vice-president  of  the  company  by  which  she  street,  J. 
was  employed,  she  allowed  him  to  pay  his  addresses  to  her  and  1904 

became  engaged  to  marry  him  under  the  false  name  given  him  Abeel. 

by  the  document.  If  he  had  presented  himself  under  his  true 
name,  the  fact  that  he  had  already  a wife  living  would  more 
readily  have  been  discovered.  His  actions  after  presenting  the 
letter  of  introduction  are  evidence  of  the  intention  with  which 
it  was  drawn  and  uttered. 

In  my  opinion,  therefore,  the  order  for  the  extradition  of 
the  prisoner  was  right,  and  the  application  for  his  discharge 
from  custody  must  be  dismissed. 

E.  B.  B. 
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[STREET,  J.] 

Smith  et  al.  v.  Greer. 


Partnership  — Dissolution — Solicitors  — Goodwill  — Right  to  Firm  Name  — Ac- 
quiescence — A handonment — Injunction — Parties. 

Upon  the  dissolution  of  a partnership,  in  the  absence  of  an  agreement  between 
the  partners  to  the  contrary,  the  firm  name  being  a part  of  the  goodwill, 
and  not  having  been  dealt  with  upon  the  dissolution,  remains  the  property 
of  all  the  partners,  like  any  other  undisposed  of  partnership  property ; and 
each  member  of  the  late  partnership  is  entitled  to  carry  on  business  in  the 
firm  name,  subject  to  the  limitation  that  no  man  has  a right  to  hold  out  his 
late  partner  as  still  being  his  partner  in  business,  contrary  to  the  fact. 
Burchell  v.  Wilde,  [1900]  1 Ch.  551,  followed. 

A firm  of  solicitors  had  carried  on  business  as  “Smith,  Rae,  & Greer,”  down 
to  October,  1902,  and  after  that  until  the  dissolution  of  the  firm  in  January, 
1903,  as  “ Smith  & Greer:  ” — 

Held,  that  both  names  must  be  taken  to  have  formed  part  of  the  goodwill  of 
the  firm  at  the  time  of  the  dissolution. 

At  the  time  of  the  dissolution  the  firm  consisted  of  four  members.  Three  of 
them  formed  a new  firm  and  used  the  name  “Smith,  Rae,  & Greer.”  The 
fourth,  the  defendant,  protested  against  the  others  assuming  that  name,  but, 
on  their  refusing  to  abandon  it,  notified  his  clients,  the  legal  profession,  and 
the  public,  that  he  had  severed  his  connection  with  the  firms  of  Smith,  Rae, 
& Greer  and  Smith  & Greer,  and  intended  to  carry  on  his  own  business  under 
his  own  name.  For  nearly  ten  and  a half  months  he  adhered  to  this  posi- 
tion, frequently  addressing  his  late  partners  as  “ Smith,  Rae,  & Greer,”  and 
permitting  them  to  acquire  the  right  to  be  known  by  that  name  as  its  sole 
owners  : — 

Held,  that  he  could  not,  after  this  conduct  and  lapse  of  time,  assume  the  name 
of  Smith,  Rae,  & Greer,  and  that  the  members  of  the  firm  who  had  adopted 
that  name  were  entitled  to  have  him  enjoined  from  using  it. 

Levy  V.  Walker  (1879),  10  Ch.  D.  436,  448,  followed. 

Rae  had  at  one  time  been  a member  of  the  old  firm  of  Smith,  Rae,  & Greer, 
but  had  ceased  to  be  so  for  some  years  before  the  dissolution.  He  authorized 
his  name  to  be  used  in  the  style  of  the  new  firm,  but  was  not  a member  of  it, 
and  was  not  practising  as  a solicitor  : — 

Held,  that  he  was  not  a necessary  party  to  the  action,  nor  was  there  such 
danger  of  liability  being  incurred  by  him  by  his  being  held  out  by  the  defen- 
dant as  a partner  as  entitled  him  to  an  injunction. 

The  plaintiffs  in  this  action  were  James  F.  Smith,  Gold  win 
L.  Smith,  and  Richard  H.  Greer,  carrying  on  business  as 
solicitors  in  partnership,  under  the  name  “ Smith,  Rae,  & Greer,” 
and  George  M.  Rae ; and  the  defendant  was  John  Greer,  a 
solicitor.  The  action  was  brought  to  restrain  the  defendant 
from  carrying  on  business  in  the  name  of  “ Smith,  Rae,  & Greer,” 
and  from  using  any  similar  name  calculated  to  induce  the  belief 
that  the  business  carried  on  by  him  as  a solicitor  or  otherwise 
was  the  business  carried  on  hy  the  plaintiff  firm  under  the 
name  “ Smith,  Rae,  & Greer ; ” or  that  the  plaintiff  Rae  was  in 
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any  way  connected  with  the  business  so  carried  on  by  the 
defendant. 

On  the  31st  December,  1903,  the  plaintiffs  gave  notice  of  a 
motion  returnable  on  the  5th  January,  1904,  for  an  injunction 
in  the  above  terms,  and  after  several  enlargements  the  motion 
was  argued  on  21st  January,  1904,  before  Street,  J.,  in  the 
Weekly  Court. 

G.  F.  Shepley,  K.C.,  for  the  plaintiffs.  Burchell  v.  Wilde, 
[1900]  1 Ch.  551,  is  probably  the  case  upon  which  the  defendant 
bases  his  assumed  right  to  use  the  name  “ Smith,  Rae,  & Greer.” 
But  that  case,  at  the  most,  would  justify  the  use  of  Smith  & 
Greer  ” only.  That  was  the  name  at  the  dissolution.  The 
defendant  had  abandoned  the  use  of  “ Rae,”  and  that  name  was 
no  part  of  the  goodwill  at  the  dissolution.  The  defendant  had 
no  right  to  use  Rae’s  name  so  as  to  expose  him  to  liability,  nor 
the  names  of  the  other  plaintiffs  : Thynne  v.  Shove  (1890),  45 
Ch.  D.  577.  But  at  all  events  the  defendant  made  his  election 
to  abandon  the  name,  and  from  January  to  December,  1903, 
acquiesced  in  the  plaintiffs’  use  of  that  name.  He  never 
attempted  to  use  it  himself  until  a month  ago.  It  is  not  a 
fancy  name,  but  a name  composed  of  the  names  of  living 
persons.  There  may  be  confusion,  but  the  defendant  cannot 
complain  on  that  ground  if  there  is  a legal  right. 

A.  B.  Aylesworth,  K.C.,  and  W.  W.  Tilley,  for  the  defendant. 
The  goodwill  of  the  business,  on  the  evidence,  belonged  very 
largely  to  the  defendant,  who  had  been  the  most  active  member 
of  the  firm.  The  name  “ Smith,  Rae,  & Greer  ” was  the  name 
by  which  the  firm  was  known,  and  the  defendant  has  a right  to 
whatever  benefit  is  to  be  derived  from  using  that  name.  Rae  made 
an  assignment  for. value  to  the  defendant,  and  the  others,  of  the 
right  to  the  name.  How  can  the  plaintiffs  use  his  name  now  to 
the  exclusion  of  the  defendant  ? The  defendant  has  a right  to 
the  firm  name,  as  well  as  the  plaintiffs  : Burchell  v.  Wilde, 
[1900]  1 Ch.  551  : Chappell  v.  Griffiths  (1885),  53  L.T.  459,  2 
Times  L.R.  58;  Rosher  v.  Young  (1901),  17  Times  L.R.  347. 
The  defendant  never  abandoned  the  name  and  never  acquiesced 
in  the  plaintiflfs’  use  of  it.  He  protested  and  continued  to  pro- 
test. The  name  is  a trade  name,  and  cases  like  Crossley  v. 
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Lightowler  (1867),  L.R.  2 Ch.  478,  and  Monson  v.  Rochon 
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(1884),  26  Ch.  D.  398,  apply  ; a suspension  of  the  use  of  a name 
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is  not  an  abandonment. 

January  26.  Street,  J.  : — The  facts  upon  which  this 
motion  is  made  are  not  contested  in  any  particular  which  seems 
to  me  material,  and  are  as  follows  : — 

For  several  years  down  to  1887  Dr.  Larratt  W.  Smith,  the 
plaintiff  James  F.  Smith,  and  the  plaintiff  George  M.  Rae  carried 
on  business  as  solicitors  in  Toronto  under  the  name  of  Smith,. 
Smith,  & Rae.  In  1887  the  defendant  John  Greer,  who  was  a 
student  in  their  office,  was  admitted  into  the  firm,  and  the  firm 
name  was  changed  to  Smith,  Rae,  Greer.  In  1896  Dr. 

Larratt  W.  Smith  retired  from  the  firm,  and  the  plaintiff 
Goldwin  L.  Smith,  his  son,  was  admitted  into  the  firm,  without 
however  any  change  being  made  in  the  firm  name.  In  November,. 
1901,  the  plaintiff  George  M.  Rae  retired  from  the  firm,  and 
from  the  practice  of  the  law.  The  remaining  members  of  the 
firm  agreed  to  pay  him  certain  monthly  sums  of  money  in 
respect  of  certain  estates  left  in  their  hands  ; and  he  agreed  on 
his  part  that  they  should  be  at  liberty  to  retain  his  namfe  as 
part  of  the  partnership  name.  In  January,  1902,  the  plaintiff 
Richard  H.  Greer,  a nephew  of  the  defendant,  was  admitted 
into  the  firm,  but  no  change  was  made  in  the  style  of  “ Smith,. 
Rae,  & Greer,”  in  which  the  business  had  continued  to  be  carried 
on.  In  October,  1902,  the  name  of  “ Rae  ” was  dropped  without 
any  further  change  in  the  constitution  of  the  firm.  This  change 
was  made  at  the  request  of  the  defendant  Greer,  who  strongly 
urged  it  upon  the  plaintiff  J.  F.  Smith.  The  business  was  then 
carried  on  under  the  name  of  “ Smith  & Greer  ” until  January, 
1903,  a period  of  some  three  months,  when  it  was  dissolved. 
It  was  agreed  that  the  defendant  John  Greer  should  retain  the 
office  at  25  Toronto  street  in  which  the  firm  had  hitherto 
carried  on  its  business ; the  plaintiffs,  other  than  George  M.  Rae, 
continued  to  carry  on  business  under  the  name  of  “ Smith,  Rae, 
& Greer  ” at' No.  9 Toronto  street,  and  later  on  in  the  Bank  of 
British  North  America  Chambers.  The  name  of  “ Smith,  Rae,, 
& Greer  ” was  adopted  by  them  with  the  consent  of  George  M. 
Rae,  who,  however,  was  not  practising.  From  the  23rd  January, 
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1903,  until  the  present  time  the  plaintiffs,  other  than  George 
M.  Rae,  have  used  the  name  of  “ Smith,  Rae,  & Greer  ” on  all 
their  cards,  signs,  letter-heads,  notices,  and  advertisements,  and 
in  their  business  generally.  They  issued  a circular  to  their 
clients  and  others,  dated  the  23rd  January,  1903,  signed  in  their 
three  individual  names  of  J.  F.  Smith,  G.  L.  Smith,  and  R.  H. 
Greer,  stating  that  the  partnership  carried  on  under  the  firm 
name  of  “ Smith  & Greer  ” had  been  dissolved  from  the  1st 
January,  1903,  and  that  they  had  formed  a new  partnership 
under  the  name  of  “ Smith,  Rae,  & Greer,”  and  would  carry  on 
business  at  room  23,  No.  9 Toronto  street.  Their  cards,  letter- 
heads, and  advertisements  gave,  in  addition  to  the  name  of  the 
firm,  the  names  of  the  three  individual  partners.  On  the  26th 
January,  1903,  the  fact  that  his  late  partners  had  formed  a 
partnership  under  the  name  of  “ Smith,  Rae,  & Greer  ” having 
come  to  the  knowledge  of  the  defendant  Greer,  he  spoke  to  the 
plaintiff  J.  F.  Smith  and  told  him  that  he  thought  that  name 
should  not  be  used  by  them,  because  the  public  would  be  misled 
into  thinking  that  it  was  made  up  of  the  former  partners ; on 
the  27th  January  he  wrote  the  plaintiff  J.  F.  Smith  tp  the  same 
effect.  On  the  same  day  the  plaintiff  J.  F.  Smith  replied, 
pointing  out  that  he  had  taken  care  to  state  in  his  cards, 
letter-heads,  etc.,  the  names  of  the  members  of  the  firm.  He 
mentioned  having  laid  the  whole  matter  before  a mutual  friend, 
a King’s  counsel,  named  in  the  letter,  who  had  stated  that  he 
could  see  nothing  unfair  in  the  plaintiffs  taking  the  proposed  firm 
name,  and  he  pointed  out  that,  as  the  defendant  would  have 
his  own  name  at  the  office  and  on  his  letters,  there  would  be  little 
danger  of  the  public  with  whom  they  both  came  in  contact 
being  misled.  He  further  stated  that  before  the  defendant  had 
spoken  to  him  their  new  letter-heads  had  been  engraved  and 
partly  printed,  a great  deal  of  other  printing  had  been  done, 
and  the  bank  accounts  opened  and  operated  on.  On  the  same 
day  the  defendant  replied  repeating  his  former  objections, 
saying  that  he  had  no  desire  to  have  any  unpleasantness  in 
connection  with  the  dissolution,  but  that  he  felt  that  he  would 
be  put  to  great  disadvantage  in  the  matter  and  would  suffer  loss 
thereby  which  he  should  not  be  put  to.  All  these  letters  were 
written  on  both  sides  in  a friendly  tone,  although  each  writer 
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firmly  and  plainly  stated  his  views.  The  correspondence  then 
dropped,  and  on  the  following  day  the  defendant  issued  to  his 
clients,  the  profession,  and  the  public  the  following  circular : — 

“ John  Greer,  Barrister,  Solicitor,  Notary,  etc., 

“25  Toronto  street.  Telephone  main  2961. 

“Toronto,  January  28,  1903. 

“ Dear  Sir, 

“ I beg  to  advise  you  that  I have  severed  my 
connection  with  the  firms  of  Smith,  Rae,  & Greer  and  Smith 
& Greer,  and  I am  practising  at  our  former  offices,  25  Toronto 
street,  Toronto. 

“ Yours  faithfully, 

“John  Greer.” 

The  former  firms  of  Smith,  Rae,  & Greer  and  Smith  & 
Greer  had  used  the  word  “ Native  ” as  their  cable  address,  and 
this  word  was  notified  by  the  plaintiffs,  other  than  Rae,  in  their 
letter-heads  as  their  cable  address  without  any  objection  on  the 
part  of  the  defendant. 

From  the  27th  January,  1903,  until  the  10th  December, 
1903,  the  plaintiffs,  other  than  Rae,  continued  to  practise  under 
the  name  of  “ Smith,  Rae,  & Greer,”  first  at  9 Toronto  street  and 
later  at  the  Bank  of  British  North  America  Chambers,  without 
any  renewal  on  the  part  of  Greer  of  any  objection  to  their 
doing  so  ; and  he  continued  to  practise  under  his  own  name  at 
25  Toronto  street.  During  this  time  he  wrote  a number  of 
letters  to  them  under  their  firm  name  of  Smith,  Rae,  & Greer 
upon  matters  of  ordinary  business. 

On  the  10th  December,  1903,  he  re-opened  the  question  for 
the  first  time  since  the  27th  January,  1903,  by  writing  the 
plaintiff  J.  F.  Smith  and  asking  that  his  firm  should  cease  to 
use  the  name  “ Smith,  Rae,  & Greer,”  and  referring  to  his  former 
letters  of  January,  1903,  upon  the  subject.  To  this  letter  the 
plaintiff  J.  F.  Smith  replied  that  he  saw  no  reason  to  alter  the 
views  he  had  expressed  in  writing  in  the  previous  January. 

On  the  24th  December,  1903,  the  defendant  issued  a circular 
in  the  following  words  to  all  former  clients  of  the  former  firms 
of  Smith,  Rae,  & Greer  and  Smith  & Greer,  excepting  some 
of  them  whom  he  recognized  as  being  undoubtedly  clients  of 
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the  plaintiff  J.  F.  Smith,  and  to  the  legal  profession,  and  to  all 
persons  with  whom  those  firms  had  corresponded : — 

“ 5 Trust  and  Loan  Chambers,  25  Toronto  street, 

“Toronto,  Canada,  24th  Dec.,  1903. 

“ Dear  Sir, 

“ I beg  to  inform  you  that  I am  practising  my  profession 
under  my  former  firm  name  of  Smith,  Rae,  & Greer.  Please 
address  all  correspondence  to  25  Toronto  street. 

“ Yours  truly, 

“ John  Greer.” 

At  the  same  time  he  began  to  use  new  letter-heads  headed 
“ Smith,  Rae,  & Greer,  Barristers,”  with  his  own  name,  “ John 
Greer,”  below,  in  somewhat  smaller  letters,  and  with  his  cable 
address  given  as  “ Native.”  He  also  wrote  to  the  postmaster  at 
Toronto  in  the  name  of  “ Smith,  Rae,  & Greer  ” upon  one  of  his 
new  letter-heads : “ Will  you  be  kind  enough  to  see  that  all  our 
correspondence  is  delivered  at  the  above  address,  25  Toronto 
street,  and  that  all  letters  addressed  to  Smith,  Rae,  & Greer 
without  the  street  address  are  also  delivered  here.  Yours  truly. 
Smith,  Rae,  & Greer.” 

He  also  issued  an  engraved  card  in  the  name  of  “ Smith, 
Rae,  & Greer,  Barristers,  Solicitors,  etc.,  25  Toronto  street, 
Toronto,  Canada,”  with  the  name  “ John  Greer  ” in  smaller 
letters  at  the  bottom  ; and  he  had  the  name  “ Smith,  Rae,  & 
Greer”  painted  on  one  of  the  windows  of  his  office,  leaving  his 
own  name  upon  another  window.  On  the  same  day  he  was 
requested  by  the  plaintiffs  by  letter  to  desist  from  using  the 
name  “ Smith,  Rae,  & Greer,”  and  on  his  refusal  the  present 
action  was  brought  on  the  31st  December,  1903,  and  the  notice 
of  the  present  motion  was  given. 

The  law  seems  settled  that  upon  the  dissolution  of  a 
partnership,  in  the  absence  of  an  agreement  between  the 
partners  to  the  contrary,  the  firm  name,  being  a part  of  the 
goodwill,  and  not  having  been  dealt  with  upon  the  dissolution, 
remains  the  property  of  all  the  partners,  like  any  other  undis- 
posed of  partnership  property.  Each  member  of  the  late 
partnership  is  entitled  to  carry  on  business  in  the  firm  name, 
subject  to  the  limitation  that  no  man  has  a right  to  hold  out 
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his  late  partner  as  still  being  his  partner  in  business,  contrary 
to  the  fact : Burchell  v.  Wilde,  [1900]  1 Ch.  551. 

Subject  then  to  this  limitation,  the  defendant  Greer  and  the 
plaintiffs,  other  than  Rae,  were  entitled  to  use  the  name  of  the 
late  firm  in  their  business  after  the  dissolution.  The  late  firm 
had,  down  to  October  1902,  carried  on  business  as  “ Smith,  Rae, 
& Greer,”  by  which  they  were  well  known.  Under  pressure 
from  the  defendant  Greer,  the  other  members  of  the  firm  in  that 
month  dropped  Rae’s  name  and  altered  their  name  to  Smith 
& Greer.”  The  dissolution  now  in  question,  however,  took  place 
early  in  January,  1903,  probably  before  the  new  name  had 
entirely  replaced  the  old,  and  therefore  I think  that  both  the 
names  of  ‘‘  Smith,  Rae  & Greer  ” and  “ Smith  & Greer  ” must 
be  taken  to  have  formed  part  of  the  goodwill  of  the  firm  at  the 
time  of  the  dissolution. 

Under  these  circumstances  the  members  of  the  plaintifis' 
firm  were  justified,  subject  to  the  limitation  above  stated,  in 
assuming  the  name  of  “ Smith,  Rae,  & Greer,”  more  especially 
as  J.  F.  Smith,  G.  L.  Smith,  and  R.  H.  Greer  were  its  members, 
and  Mr.  Rae’s  consent  had  been  specially  obtained.  The 
defendant  Greer,  subject  to  the  same  limitation,  was  also 
entitled  to  use  it  at  the  time  of  the  dissolution,  and  had  he  then 
asserted  his  right  to  do  so,  it  is  probable,  I think,  that  some 
reasonable  arrangement  must  then  have  been  arrived  at,  by 
which  the  inconvenience  of  having  two  firms  of  the  same  name 
carrying  on  business  in  one  short  street  would  have  been 
avoided.  He  did  not,  however,  assert  any  such  right ; he 
merely  protested  against  the  plaintiffs  assuming  the  name,  and 
upon  their  refusing  to  give  it  up  he  promptly  took  the  course 
of  notifying  his  clients  and  the  profession  and  the  public  that 
he  had  severed  his  connection  with  the  firms  of  Smith,  Rae,  & 
Greer,  and  Smith  & Greer,  and  intended  to  carry  on  his  own 
business  under  his  own  name.  For  nearly  ten  and  a half 
months  he  adhered  to  this  position,  frequently  addressing  the 
plaintiffs,  other  than  Rae,  as  “ Smith,  Rae,  & Greer,”  and 
permitting  them  to  acquire  the  right  to  be  known  by  that 
name  as  its  sole  owners.  There  is  not  only  the  positive  evidence 
afforded  by  the  defendant’s  circular  of  the  28th  January,  1903, 
of  his  intention  to  abandon  the  name  to  them,  and  by  his 
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addressing  them  by  it,  but  there  is,  in  addition,  the  negative 
evidence  afforded  by  the  lapse  of  time  without  his  assuming  it 
himself.  Whatever  may  have  been  the  rights  of  the  parties  to 
the  use  of  the  name  originally,  it  would  now,  in  my  opinion,  be 
plainly  unjust  to  the  plaintiffs,  other  than  Rae,  to  permit  the 
defendant,  after  he  has  stood  by  for  so  many  months,  allowing 
the  plaintiffs  to  establish  their  business  as  the  only  “ Smith, 
Rae,  & Greer,”  to  step  in  now  and  create  confusion  and 
uncertainty  and  loss  to  them,  by  claiming  the  same  name. 

I think  the  plaintiffs  are  entitled  to  the  injunction  they  ask 
upon  the  ground  mentioned,  as  governing  similar  cases,  in  Levy 
V.  Walker  (1879),  10  Ch.  D.  436,  at  p.  448,  where  Lord  Justic 
James  states  the  principle  upon  which  the  Court  interferes. 
By  claiming  the  old  firm  name  at  this  late  date  the  defendant 
lays  himself  open  to  the  charge  of  endeavouring  to  invade  the 
business  which  the  plaintiffs,  other  than  Rae,  have  established 
under  that  name.  I think  the  plaintiffs,  other  than  Rae,  are 
entitled  to  the  injunction  asked  for  to  the  hearing  It  is 
desirable  to  end  as  speedily  as  possible  the  inconvenience  caused 
by  the  defendant’s  action,  if  the  plaintiffs  are,  as  I think  they 
are,  right  in  their  contention.  They  were  in  possession  of  the 
name,  and  the  defendant  assumed  it  without  notice  and  at  his 
own  risk  of  an  injunction. 

I do  not  think  the  plaintiff  Rae  is  a necessary  party  to  the 
action,  nor  do  I think  that  there  was  such  danger  of  liability 
being  incurred  by  him  by  his  being  held  out  by  the  defendant 
as  a partner  of  the  defendant  as  entitles  him  to  an  injunction. 

[The  defendant  appealed  from  the  above  decision,  and  his  appeal  was  heard 
by  the  Court  of  Appeal  on  the  8th  February,  1904.  Judgment  was  reserved. 
The  defendant  died  shortly  after  the  hearing,  judgment  not  having  been  given, 
and  the  action  was  not  revived.] 
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[DIVISIONAL  COURT.] 
Billing  v.  Semmens  et  al. 


Master  and  Servant — Injury  to  Servant — Death — Absence  of  Direct  Evidence  as 
to  Cause  of  Injury — Inference — Case  for  Jury — Dangerous  Machinery — 
Factories  Act. 

The  plaintiff  sued  as  the  personal  representative  of  her  deceased  husband  to 
recover  damages  for  injuries  sustained  by  him  while  working  as  a sawyer  in 
the  employment  of  the  defendants,  which,  as  she  alleged,  resulted  in  his 
death,  and  were  caused  by  a defect  in  the  condition  or  arrangement  of  a 
“ jointer”  at  which  the  deceased  was  working,  the  revolving  knives  of  which 
it  was,  as  she  contended,  the  duty  of  the  defendants  under  the  Factories  Act 
to  guard,  and  which  were  not  so  guarded. 

The  plaintiff  shewed  that  the  knives  of  the  jointer  were  a dangerous  part  of 
the  defendants’  machinery  ; that  it  was  practicable  securely  to  guard  them  ; 
that  they  were  not  securely  guarded  ; that  the  deceased’s  injuries  were  caused 
when  he  was  engaged  in  trimming,  by  means  of  the  knives,  the  edges  of  a board ; 
but  no  one  saw  the  accident  and  it  was  not  shewn  by  direct  evidence  how  the 
deceased’s  fingers  came  into  contact  with  the  knives.  It  was  shewn,  how- 
ever, that  almost  immediately  after  the  accident  the  board  was  found  Ijdng 
on  the  table  of  the  machine,  with  “ up  the  centre  a split  running  about 
half  way  through  it ; ” that  the  board  “had  been  run  half  way  over  the 
machine: ” and  that  there  was  a shaving  hanging  to  it  “as  if  the  knives  had 
struck  the  wood  and  never  cleaned  it  out — curled  up.”  There  was  also  evi- 
dence that  the  action  of  the  operator  in  pushing  a board  over  the  machine 
was  likely  to  stop  the  machine  if  the  bolts  were  not  tight,  and  that,  in  the 
opinion  of  an  expert  who  had  seen  the  machine  in  operation,  the  position  of 
matters  immediately  after  the  accident  indicated  that  the  machine  had  stop- 
ped owing  to  the  belt  not  having  been  tight  enough,  and  that,  if  this  had  happen- 
ed, the  board  would  be  likely  to  “jump  ” and  to  cause  the  operator’s  fingers  to 
drop  from  it  and  to  be  brought  into  contact  with  the  knives.  There  was  also 
evidence  that  what  was  spoken  of  in  the  evidence  as  a “ fence  ” was  in 
proper  position  : — 

Held,  that  these  circumstances  afforded  evidence  which,  if  believed,  warranted 
the  inference  being  drawn  that  the  injuries  to  the  deceased  happened  while 
he  was  in  the  act  of  putting  the  board  through  the  jointer,  and  that,  owing 
to  the  knives  being  unguarded,  the  fingers,  without  fault  of  his,  came  into 
contact  with  the  revolving  knives  by  which  the  ends  of  them  were  taken  off. 
Montreal  Rolling  Mills  Co.  v.  Corcoran  (1896),  26  S.C.R.  595,  Canadian  Coloured 
Cotton  Mills  Co.  v.  Kervin  fl899),  29  S.C.R.  478,  and  Wakelin  v.  London  and 
South  Western  R.W.  Co.  (1886),  12  App.  Cas.  41,  [1896]  1 Q.B.  196  n.,  dis- 
tinguished. 

Held,  also,  following  Groves  v.  Wimborne,  [1898]  2 Q.B.  402,  and  Saidt  Ste. 
Marie  Pulp  and  Paper  Co.  v.  Myers  (1902),  33  S.C.R.  23,  that  failure  to 
obey  the  direction  of  the  Factories  Act  as  to  guarding  dangerous  machinery, 
which  results  in  injury  being  caused  to  an  employee,  gives  a right  of  action. 

An  appeal  by  the  plaintiff  from  the  ruling  of  Ferguson,  J., 
at  the  trial  before  him  and  a jury  at  Hamilton  on  the  23rd  and 
24th  March,  1903,  which  resulted  in  the  dismissal  of  the  action. 

The  appellant  sued  as  the  personal  representative  of  her 
deceased  husband,  Francis  E.  Billing,  to  recover  damages  for' 
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injuries  sustained  by  him  while  working  as  a sawyer  in  the 
employment  of  the  defendants,  which,  as  .she  alleged,  resulted 
in  his  death,  and  were  caused  by  a defect  in  the  condition  or 
arrangement  of  a “jointer  ” at  which  the  deceased  was  working, 
the  revolving  knives  of  which  it  was,  as  she  contended,  the 
duty  of  the  defendants  under  the  Factories  Act  securely  to 
guard,  and  were  not  so  guarded. 

The  appeal  was  heard  by  Meredith,  C.J.C.P.,  MacMahon 
and  Teetzel,  JJ.,  on  the  9th  November,  1903. 

J.  W.  Nesbitt,  K.C.,  for  the  plaintiff.  The  trial  Judge  held 
that  there  was  not  sufficient  evidence  to  connect  the  alleged 
negligence  of  the  defendants  with  the  injury.  The  deceased 
was  working  at  a jointer.  No  one  saw  what  happened.  The 
deceased  had  his  fingers  cut  off,  and  died  from  blood  poisoning. 
The  jointer  should  have  been  guarded.  The  belt  was  loose. 
But  for  that,  the  evidence  shews,  the  accident  could  not  have 
happened.  I refer  to  Young  v.  Owen  Sound  Dredge  Co.  (1900), 
27  A.R.  649;  Fenna  v.  Clare  & Co.,  [1895]  1 Q.B.  199; 
Citizens  Light  and  Power  Co.  v.  Lepitre  (1898),  29  S.C.R.  1 ; 
Moxley  Y.CanoAa  Atlantic  R.W.Co.  (1887),  14  A.R.  309,  (1888), 
15  S.C.R.  145;  Smith  w.  South  Eastern  R.W.  Co.,  [1896]  1 
Q.B.178  ; Smith  v.  London  and  South  Western  R.W.Co.  (1870), 
L.R.  6 C.P.  14;  Grand  Trunk  R.W.  Co.  v.  Rainville  (1898),  29 
S.C.R.  201. 

W.  R.  Riddell,  K.C.,  and  G.  L.  Smith,  for  the  defendants, 
relied  on  Montreal  Rolling  Mills  Co.v.  Cor  cor  an  (189  6),  26  S.C.R. 
595 ; Canadian  Coloured  Cotton  Mills  Co.  v.  Kervin  (1899), 
29  S.C.R.  478;  Wakelin  v.  London  and  South  Western  R.W. 
Co.  (1886),  12  App.  Cas.  41,  [1896]  1 Q.B.  196  n. ; Lovegrove 
V.  London,  Brighton,  etc.,  R.W.  Co.  (1864),  16  C.B.N.S.  669, 
692;  Dominion  Cartridge  Co.  v.  Cairns  (1898),  28  S.C.R.  361; 
Scholjield  v.  Earl  of  Londesborough,  [1895]  1 Q.B.  536,  553; 
Young  v.  Owen  Sound  Dredge  Co.,  27  A.R.  649 ; Armstrong  v. 
Canada  Atlantic  R.W.  Co.  (1902),  4 O.L.R.  560. 

January  4.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.  : — The  appellant  unquestionably  satisfied  the 
onus  which  rested  upon  her  of  shewing  that  the  knives  of  the 
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jointer  were  a dangerous  part  of  the  respondents’  machinery; 
that  it  was  practicable  securely  to  guard  them  ; that  they  were 
not  securely  guarded ; that  the  deceased’s  injuries  were  caused 
by  his  fingers  coming  in  contact  with  the  knives  while  they 
were  in  motion  ; and  that  he  was  then  engaged  in  trimming,  by 
means  of  the  knives,  the  edge  of  a board  eight  feet  long,  two 
inches  thick,  and  from  twelve  to  fourteen  inches  wide  ; but  it 
was  not  shewn  by  direct  evidence  exactly  how  the  deceased’s 
fingers  came  into  contact  with  the  knives,  and,  because  of  the 
failure  to  shew  this,  my  learned  brother  Ferguson  ruled  that 
the  appellant  had  not  shewn  that  the  deceased’s  injuries  were 
caused  by  the  breach  of  duty  which  she  had  given  evidence  of, 
and  he  therefore  withdrew  the  case  from  the  jury,  and  dismissed 
the  action. 

I am  of  opinion  that  enough  was  shewn  by  the  appellant  to 
satisfy  the  onus  which  rested  upon  her. 

This  case  is,  I think,  distinguishable  from  those  cited  by  the 
respondents’  counsel,  and  there  was  present  in  it  that  which 
was  held  to  be  absent  in  Montreal  Rolling  Mills  Co.  v.  Corcoran, 
26  S.C.R.  595,  and  is  spoken  of  by  Mr.  Justice  Girouard  as 
“ presumptions,  weighty,  precise,  and  consistent,”  that  the 
deceased’s  injuries  were  the  result  of  the  negligence  and  breach 
of  duty  of  which  the  appellant  complains. 

In  addition  to  the  admission  of  one  of  the  respondents  that 
the  deceased  was  engaged  at  the  time  he  received  his  injuries  in 
‘‘  putting  through  the  jointer  ” the  eight  foot  board,  it  was 
also  shewn  that  almost  immediately  after  the  accident  the 
board  was  found  lying  on  the  table  of  the  machine,  with  “ up 
the  centre  a split  running  about  half  way  through  it ; ” that 
the  board  “ had  been  run  about  half  way  over  the  machine ; ” 
and  that  there  was  a shaving  hanging  to  it  ‘‘  as  if  the  knives 
had  struck  the  wood  and  never  cleaned  it  out — curled  up  ; ” 
there  was  also  evidence  that  the  action  of  the  operator  in 
pushing  a board  over  the  machine  was  likely  to  stop  the 
machine  if  the  belts  were  not  tight,  and  that,  in  the  opinion  of 
a witness  who  may  be  called  an  expert,  and  who  had  seen  the 
machine  in  operation,  the  position  of  matters  immediately  after 
the  accident  indicated  that  the  machine  had  stopped  owing  to 
the  belt  not  having  been  tight  enough,  and  that  if  this  had 
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happened  the  board  would  be  likely  to  jump  and  to  cause  the 
operator’s  fingers  to  drop  from  it  and  to  be  brought  into  contact 
with  the  knives ; there  was  also  evidence  directed  to  meet  the 
suggestion  that  the  deceased  had  been  injured  by  not  properly 
using  what  is  spoken  of  in  the  evidence  as  a fence,”  and  to 
shew  that,  as  matters  then  stood,  the  fence  was  in  position  with 
a space  of  about  four  inches  between  it  and  the  side  of  the 
jointer,  which  it  was  apparently  not  disputed  was  a proper 
position  for  it. 

These  circumstances,  as  it  appears  to  me,  afford  evidence 
which,  if  believed,  warranted  the  inference  being  drawn  that 
the  injuries  to  the  deceased  happened  while  he  was  in  the  act 
of  putting  the  board  through  the  jointer,  and  that,  owing  to  the 
knives  being  unguarded,  his  fingers,  without  fault  of  his — if 
the  appellant  was  bound  to  shew  that,  which  is  at  least  open  to 
doubt — came  into  contact  with  the  revolving  knives  by  which 
the  ends  of  his  fingers  were  taken  off’ 

If  on  the  facts  of  this  case  the  appellant  had  not  made  a 
primd  facie  case  as  to  the  injury  having  been  the  direct  result 
of  the  defect  complained  of  and  of  the  omission  to  guard  the 
knives,  it  is  difficult  for  me  to  conceive  any  case  in  which,  where 
the  evidence  of  the  person  injured  is  not  obtainable  and  there 
has  been  no  eye  witness  of  the  occurrence,  a case  sufficient  to 
go  to  the  jury  can  be  made  out. 

In  the  Wakelin,  the  Corcoran,  and  the  Kervin  cases,  in  the 
view  of  the  final  Court  which  dealt  with  them,  there  were 
circumstances  which  made  it  impossible  reasonably  to  draw  the 
inference  that  the  negligence  or  omission  with  which  the 
defendants  were  charged  was  the  cause  of  the  injuries 
complained  of. 

In  the  Wakelin  case,  there  was  no  statutory  duty  resting 
on  the  railway  company  to  whistle  as  the  train  approached  the 
level  crossing  at  which  the  dead  body  was  found,  and  it  was 
shewn  that  a passing  train  could  be  seen  from  the  crossing  a 
distance  of  about  half  a mile,  and  Bowen,  L.J.,  in  the  Court  of 
Appeal,  pointed  out  that  the  latter  circumstance  was  as  strong 
evidence  that  the  man  crossed  without  looking,  as  the  absence 
of  whistling  was  that  the  train  ran  him  down  carelessly  : 
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P*  C.  [1896]  1 Q.B.  at  p.  196,  note  to  Smith  v.  South  Eastern  R.W. 
^ Co.,  ih.  178. 

Billing  In  the  Corcoran  and  Kervin  cases,  there  was  evidence  from 

Semmens.  which  it  was,  in  the  view  of  the  Supreme  Court,  probable  that 

^ the  deceased  came  to  his  death  while  doing;  an  act  which  in  the 

one  case  involved  a positive  breach  of  duty  and  which  in  the 
other  it  was  no  part  of  his  duty  to  do,  and  in  which  he  was 
engaged  for  his  own  purposes,  and  in  both  cases  exposed  the 
deceased  to  great  and  unnecessary  danger. 

In  the  present  case  there  was  evidence  tending  to  negative 
every  reasonable  suggestion  inconsistent  with  the  deceased’s 
injuries  having  been  caused  by  the  breach  of  the  duty  which 
the  respondents  owed  to  him,  unless  it  would  have  been 
unreasonable  for  the  jury  on  that  evidence  to  negative  the 
suggestion  that  the  deceased’s  fingers  may  have  owing  to  his 
own  negligence  or  by  his  wilful  act  come  into  contact  with  the 
knives.  I decline  to  hold  that  it  was  not  open  to  the  jury  on 
the  evidence  which  the  appellant  had  produced  to  find  that 
such  a suggestion  was  not  a reasonable  one  in  the  circum- 
stances of  this  case ; and  I am  of  opinion  that  the  jury,  as  I 
have  said,  on  the  evidence,  as  it  stood  at  the  close  of  the 
appellant’s  case,  reasonably  might  have  drawn  the  inference 
that  the  effective  cause  of  the  deceased’s  injuries  was  the  breach 
of  duty  complained  of. 

The  case  of  the  appellant  is  strengthened  by  the  fact  that 
it  is  now  settled  law  that  failure  to  obey  the  direction  of  the 
Factories  Act  as  to  guarding  dangerous  machinery  which 
results  in  injury  being  caused  to  an  employee  gives  a right  of 
action  to  the  injured  employee : Groves  v.  Wimborne,  [1898]  2 
Q.B.  402  ; Sault  Ste.  Marie  Pulp  and  Paper  Co.  v.  Myers 
(1902),  33  S.C.R.  23. 

If  the  evidence  of  the  appellant’s  witnesses  be  believed,  it 
was  practicable  to  provide  the  jointer  with  a guard  which  would 
not  have  interfered  with  its  efficient  working,  and  at  the  same 
time  would  have  afforded  an  absolute  protection  against  the 
operator’s  hand  coming  into  contact  with  the  knives,  unless  he 
should  deliberately  put  it  under  the  guard. 

That  was  the  protection  which  it  was  by  the  legislation 
under  consideration  designed  that  the  workman  should  have, 
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and  where  it  is  not  provided  it  would  seem  not  unreasonable 
that  any  act  or  omission  of  the  workman  which  ordinarily 
would  have  constituted  contributory  negligence  on  his  part 
ought  to  be  eliminated  in  determining  whether  or  not  there  was 
contributory  negligence,  if  the  act  or  omission  would  have  been 
innocuous  in  its  result,  had  the  statutory  protection  been 
provided  by  the  employer ; but  it  is  not,  in  my  opinion 
necessary  for  the  success  of  the  appellant  on  this  motion  to 
press  the  argument  that  far,  for  on  the  facts  of  this  case,  as  I 
have  said,  assuming  the  ordinary  rule  as  to  contributory 
negligence  to  be  applicable,  sufficient  to  entitle  her  to  have  her 
case  submitted  to  the  jury  was  proved. 

I would  therefore  allow  the  appeal,  set  aside  the  verdict, 
and  reverse  the  judgment  directed  to  be  entered  on  it,  and  send 
the  case  down  for  a new  trial,  with  costs  of  the  appeal  and  of 
the  last  trial  to  be  paid  by  the  respondents  to  the  appellant 
forthwith  after  taxation. 

Since  the  foregoing  was  written  the  December  number  of 
the  English  Law  Reports  has  come  to  hand  and  I find  reported 
in  it  a case  of  Pomfret  v.  Lancashire  and  Yorkshire  R.  W.  Co., 
[1903]  2 K.B.  718,  which  deals  with  the  question  I have 
discussed,  and  in  the  course  of  it  with  the  Wakelin  case.  What 
was  there  held  and  the  discussion  of  the  Wakelin  case  does  not 
conflict  with  anything  I have  said,  but  seems  to  me  rather  to 
support  the  conclusion  to  which  I have  come,  even  if  this  case, 
like  that,  be  considered  to  approach  very  near  the  line. 
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[DIVISIONAL  COURT.] 
Huffman  v.  Rush  et  al. 


Limitation  of  Actions — ReaX  Property  Limitation  Act — Wild  Land — Boundary 
— Entry— Occupation— Evidence  of  Possession — Survey. 

In  an  action  of  trespass,  the  dispute  was  as  to  the  ownership  of  a strip  of  land 
about  53  links  in  width,  which  the  plaintiff  claimed  as  part  of  his  lot,  16,  and 
the  defendants  as  part  of  theirs,  17,  or  if  not,  as  having  become  theirs  by  the 
operation  of  the  Statute  of  Limitations.  Neither  of  the  lots  had  ever  been 
entered  upon  or  cultivated,  and  no  fence  separating  them  had  ever  been 
built.  Both  parties  had  cut  timber,  and  that  was  the  only  use  that  had  ever 
been  made  of  either  lot  : — 

Held,  that  the  statute  did  not  apply;  to  render  it  applicable  it  would  be 
necessary  to  shew,  if  not  an  entry  and  cultivation  of  some  part  of  the  land, 
at  least  an  entry  and  actual  occupation. 

Semble,  that,  even  if  the  statute  applied,  there  was  not,  upon  the  facts,  that 
clear  and  unequivocal  evidence  of  possession  by  the  defendants  of  the  strip 
in  dispute  which  was  necessary  to  bar  the  right  of  the  true  owner. 

Davis  Y.  Henderson  (1869),  29  U.C.R.  344,  distinguished. 

Harris  v.  Mudie  (1882),  7 A.R.  414,  and  other  cases,  considered. 

Held,  however,  that  the  plaintiff’s  evidence  of  his  title  to  the  land  in  question 
as  forming  part  of  his  lot  was  not  sufficient  to  establish  it. 

Proper  method  of  ascertaining  the  true  position  of  the  dividing  line  between 
lots  pointed  out. 


This  was  an  appeal  by  the  plaintiff  from  the  judgment 
directed  to  be  entered  dismissing  his  action  with  costs,  after  the 
trial  of  it  by  the  Judge  of  the  county  court  of  the  county  of 
Brant,  sitting  without  a jury,  on  the  9th  June,  1903, 

The  action  was  brought  to  recover  damages  for  an  alleged 
trespass  by  the  respondents  upon  the  west  half  of  lot  number 
16  in  the  12th  concession  of  the  township  of  Burford,  and  the 
cutting  down  and  removal  therefrom  of  timber  and  wood,  and 
also  for  a declaration  or  order  establishing  the  boundary  line 
between  the  appellant’s  lot  and  the  land  of  the  respondents, 
which  adjoined  it  on  the  west,  and  an  injunction  to  restrain, 
further  trespassing  upon  the  appellant’s  lot. 

The  respondents  disputed  the  appellant’s  title  to  the  land 
upon  which  the  alleged  trespasses  were  committed,  and  set  up 
title  in  themselves,  as  owners  of  it,  and  they  pleaded  the. 
Statute  of  Limitations,  R.S.O.  1897,  ch.  133. 

The  facts  and  arguments  are  stated  in  the  judgment. 


The  appeal  was  heard  by  a Divisional  Court  composed 
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Meredith,  C.J.C.P.,  MacMahon  and  Teetzel,  JJ.,  on  the  10th 
November,  1903. 

W.  S.  Brewster,  K.C.,  for  the  appellant. 

J.  Harley,  K.C.,  for  the  respondents. 

January  12.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.  : — The  real  dispute  is  as  to  the  ownership  of 
a strip  of  land  about  53  links  in  width,  which,  as  the  appellant 
contends,  forms  part  of  his  lot,  but  the  respondents  assert  is 
part  of  theirs,  which  is  part  of  lot  17,  and  they  contend  that,  if 
it  ever  belonged  to  the  appellant  as  forming  part  of  his  lot, 
it  has  become  theirs  by  the  operation  of  the  Statute  of 
Limitations. 

The  learned  Judge  of  the  county  court  found  in  favour  of 
the  appellant  on  the  question  of  boundary,  but  against  him  on 
that  of  the  Statute  of  Limitations,  and  therefore  gave  judgment 
directing  the  dismissal  of  his  action. 

Three  surveys  for  the  purpose  of  ascertaining  and  marking 
the  boundary  line  between  lots  16  and  17  appear  to  have  been 
made,  one  in  the  year  1867  or  1868  by  a surveyor  named 
Malcolm;  the  second  in  1874  by  another  surveyor,  Smiley  by 
name ; and  the  third  and  last  by  Richard  H.  Squires,  a 
provincial  land  surveyor,  in  1902;  and  the  line  as  run  by 
Squires  is  distant  64  links  west  of  that  run  by  Smiley,  and 
11  links  east  of  that  run  by  Malcolm. 

The  lands  of  both  parties  have  never  been  occupied  or 
cleared  or  cultivated,  and  no  fence  separating  them  has  ever 
been  built ; they  are  for  the  most  part  marshy  ; and  such  value 
as  the  strip  in  dispute  possesses,  which  is  but  little,  is  for  the 
timber  upon  it. 

According  to  the  contention  of  the  respondents  to  which 
effect  has  been  given,  the  surveyor  Smiley  set  posts  at  the  front 
and  rear  of  the  line  which  he  ran,  with  intermediate  pickets  at 
short  intervals,  and  he  also  blazed  his  line  from  front  to  rear, 
and  the  appellant  as  owner  of  the  south  half  of  lot  16,  and  the 
respondents  and  their  predecessors  in  title  as  owners  of  the 
adjoining  part  of  lot  17,  have  ever  since  acquiesced  in  that  line 
as  being  the  boundary  line  between  their  respective  lots,  and 
have  been  in  possession  up  to  it,  the  appellant  on  the  east,  and 
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the  respondents  and  their  predecessors  in  title  on  the  west  side 
of  it. 

I am  unable  to  agree  with  the  opinion  of  the  learned  Judge 
on  this  branch  of  the  case,  which  certainly  carries  the  principle 
of  Davis  V.  Henderson  (1869),  29  U.C.R.  344,  upon  which  he 
bases  it,  further  than  it  has  yet  been  carried,  and  applies  it  to 
a state  of  facts  to  which,  so  far  as  I have  been  able  to 
ascertain,  it  has  never  been  extended. 

It  was  no  doubt  proved  that  the  line  run  by  Smiley  was 
well  marked  upon  the  ground,  and  that  it  could  be  readily 
traced  throughout  its  whole  length,  and  it  was  attempted  to  be 
shewn  that  in  the  cutting  of  timber,  which  was  the  only  use 
which  has  ever  been  made  of  either  lot,  the  appellant  cut  up  to 
this  line  and  no  further  west,  and  the  respondents’  predecessors 
in  title  and  the  respondents  themselves  up  to  it  and  no  further 
east ; there  was  no  doubt  some  evidence  as  to  this  adduced  by 
the  respondents,  but  this  testimony  was  contradicted  by  the 
appellant,  and  it  was,  in  my  opinion,  insufficient  to  establish 
such  visible,  continuous,  aud  exclusive  possession  as  is  necessary 
to  be  shewn  in  order  to  deprive  an  owner  of  his  land  by  the 
operation  of  the  Statute  of  Limitations. 

There  was  some  very  general  evidence  given  that  the  course 
I have  mentioned  had  been  pursued,  but  nothing,  I think,  to 
justify  a finding  that  the  cutting  of  timber  had  gone  on 
continuously  from  year  to  year  ; it  rather  appeared  that  timber 
had  been  taken  off  by  the  predecessors  in  title  of  the  respon- 
dents only  at  intervals,  and  these  somewhat  distant  from  one 
another.  The  testimony  as  to  the  number  of  trees  cut  on  the 
strip  in  dispute  was  vague.  The  witnesses  who  spoke  as  to  it 
on  cross-examination  cut  down  very  much  their  general 
statements,  and  the  inference  I draw  from  their  testimony  is 
that  very  few  trees  were  cut  on  it,  and  these  at  considerable 
distances  from  one  another. 

Some  reliance  was  placed  upon  an  offer  which  was  said  to 
have  been  made  by  the  appellant  to  purchase,  from  a former 
owner  of  the  respondents’  lands,  timber  which  to  his  knowledge 
had  been  cut  on  the  strip  in  dispute.  The  making  of  such  an 
offer  was  denied  by  the  appellant,  but,  even  if  the  testimony  of 
one  Ferrall,  which  is  relied  on  by  the  respondents,  be  accepted  as 
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true,  it  falls  far  short  of  proving  that  such  an  offer  was  made. 
He  was  cutting  the  timber  not  only  from  the  strip  in  dispute 
but  all  over  the  land  now  owned  by  the  respondents,  and  the 
offer,  according  to  his  own  statement,  was  to  buy  all  the  pine 
that  he  was  cutting. 

Upon  this  state  of  facts,  assuming  the  principle  of  such 
cases  as  Davis  v.  Henderson  to  be  applicable,  there  was  not,  in 
my  opinion,  clear  and  unequivocal  evidence  of  such  possession 
by  the  respondents  as  is  necessary  to  be  shewn  to  oust  the  true 
owner : per  Hagarty,  C.J.,  in  Shepherdson  v.  McCullough 
(1882),  46  U.C.R.  573,  at  p.  582. 

That  principle,  in  my  opinion,  is,  however,  not  applicable  to 
this  case. 

In  Sheperdson  v.  McCullough,  Armour.  J.,  at  p.  596,  speaks 
of  the  principle  of  these  decisions  being  “ that  where  a person 
is  in  possession  of  land  under  a defective  title  he  is  deemed  to 
be  in  possession  of  the  whole  of  it  according  to  the  description 
of  it  contained  in  the  conveyance  of  it  to  him,”  and  in  the  view 
of  that  learned  Judge,  it  was  not,  according  to  the  decided 
cases,  applicable  to  a question  of  boundary  (p.  597). 

Burton,  J.A.,  in  Harris  v.  Mudie  (1882),  7 A.R.  414,  at  pp. 
427,  428,  states  the  general  rule  as  follows : 

“ But  it  has  no  doubt  been  treated  as  settled  by  a long 
current  of  authorities  as  the  general  rule,  that  when  a party 
having  colour  of  title  enters  in  good  faith  upon  the  land 
professed  to  be  conveyed,  he  is  presumed  to  enter  according  to 
his  title,  and  thereby  gains  a constructive  possession  of  the 
whole  land  embraced  in  his  deed,  and  the  possession  so  taken 
may  ripen  into  a title  so  as  to  bar  the  entry  of  the  owner  to  the 
whole  after  a period  fixed  by  the  statute.  In  such  a case  one 
of  two  innocent  persons  has  to  suffer,  and  the  entry  and 
possession  of  a part  with  acts  of  ownership  of  a character  to 
indicate  that  the  claim  extended  or  might  extend  to  the  limits 
of  the  deed,  might  well  in  such  case  be  regarded  as  notice  to 
the  true  owner,  and  the  deed  be  admitted  in  evidence  to  define 
the  precise  limits  of  the  claim  and  possession.” 

Notwithstanding  the  view  of  Armour,  J.,  that  the  principle 
of  such  cases  as  Davis  v.  Henderson  was  not  applicable  to  a 
question  of  a boundary,”  it  was  so  applied  in  Shepherdson  v. 
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McCullough,  and  afterwards  by  Patterson,  J.A.,  and  by  a 
majority  of  the  Court  in  banc,  in  Steers  v.  Shaw  (1882),  1 O.R. 
26,  and  by  Proudfoot,  J.,  in  McGregor  v.  Keiller  (1883),  9 
O.R.  677. 

In  no  reported  case,  however,  has  the  principle  been  applied 
to  unfenced  and  unenclosed  woodland,  unless  the  land  in  question 
has  formed  part  of  a lot  or  parcel  of  land  of  some  part  of 
which  the  person  claiming  under  the  statute  has  been  in  the 
actual  and  visible  possession,  either  by  himself  or  his  tenants  or 
a caretaker,  and  he  has  not  been  a mere  trespasser,  but  has  had 
some  colour  of  right  to  the  whole  lot  or  parcel,  and  the  question 
in  such  cases  has  been  whether  he  has  exercised  acts,  of 
ownership  of  the  unfenced  and  unenclosed  land  such  as  owners 
are  accustomed  to  exercise  as  to  land  of  that  description. 

In  Heyland  v.  Scott  (1869),  19  C.P.  165,  the  question  arose 
in  respect  of  wild  land  for  which  the  predecessor  in  title  of  the 
defendant,  believing  himself  to  be,  though  he  was  not,  the  legal 
owner,  had  employed  a caretaker  who  was  to  take  charge  of  it 
and  protect  the  timber  ; the  caretaker  had  for  a year  or  two 
lived  close  to  the  land  and  then  built  a shanty  on  it,  in  which 
he  had  lived  until  about  four  years  before  the  trial ; he  had 
during  this  time  taken  care  of  the  lot  and  on  several  occasions 
prevented  people  from  taking  the  timber,  professing  to  do  this 
for  his  employer.  The  jury  were  directed  that  “if  a person 
claiming  title  to  a lot  send  a caretaker  to  live  on  it  and  speci- 
ally to  protect  the  whole  from  trespassers,  and  that  he  do  so 
accordingly,  such  may  be  a good  legal  possession  of  all  so  held 
and  protected.”  The  jury  found  for  the  defendant,  and  the 
Court  in  banc  refused  to  disturb  their  verdict.  In  delivering 
the  judgment  of  the  Court  the  Chief  Justice  (Hagarty)  said,  at 
p.  172  : “ We  are  not  now  called  upon  to  determine  whether  a 
succession  of  unconnected  acts  of  trespass  on  open  woodland  can 
establish  a twenty  years’  possession.  The  proposition  here  is, 
whether  a possession  of  part  by  a caretaker,  expressly  employed 
to  protect  the  whole,  on  behalf  of  one  claiming  such  whole  by  ; 
a paper  title  (afterwards  shewn  to  be  defective)  and  who  does 
accordingly  protect  it  from  all  other  intruders,  can  or  cannot 
establish  a statutory  possession.  The  jury  were  told  that  there 
might  be  such  a possession  so  established,  and  it  was  left  to 
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them  ” (here  follows  the  direction  I have  already  quoted).  “ The 
Judge  was  pressed  by  plaintiff’s  counsel  to  direct  that  there 
could  not  be  such  possession  except  as  to  the  part  enclosed  or 
occupied.  We  do  not  think  he  could  have  accepted  the  plaintiff’s 
view.”  The  learned  Chief  Justice  then  referred  to  an  unreported  . , , ^ x 

case  of  Stoneburner  v.  Mattice,  tried  at  Cornwall  in  October, 

1867,  in  which  the  evidence  was  that  a person  claiming  under 
a defective  tax  title  to  the  whole  of  a wild  lot,  lived  close  to  it 
and  constantly  watched  it  and  guarded  it  from  trespassers^ 
using  it  himself  when  required  for  cutting  timber  ; and  goes  on 
to  say  : “ The  same  objection  was  urged  and  the  same  direction 
in  substance  given  to  the  jury,  the  Judge  declining  to  rule  that 
nothing  but  actual  enclosing  and  fencing  would  suffice.  On 
motion  for  new  trial  this  ruling  was  upheld  by  the  Court  of 
Queen’s  Bench,  but  a new  trial  was  ordered  on  the  evidence 
generally.” 

Referring  to  this  unreported  case  and  the  remarks  of  the 
Chief  Justice  upon  it.  Burton,  J.A.,  said,  in  Harris  v.  Mudie 
(p.  429)  : “ But  I think  that  the  facts  can  scarcely  be  fully 
stated  in  that  case,  as  the  learned  Judge  says  that  the  same 
direction  in  substance  was  given  to  the  jury  as  in  the  case  before 
him  ; one  important  ingredient  in  that  case  and  in  the  charge 
to  the  jury  being,  “ that  if  a person  claiming  title  to  a lot  send 
a caretaker  to  live  on  it  and  specially  to  protect  the  whole  from 
trespassers,  and  he  do  so  accordingly,  that  such  may  be  a good 
legal  possession  of  all  so  held  and  protected  ; ” and  he  therefore 
treats  the  case  as  not  inconsistent  with  what  he  had  himself 
just  stated  to  be  the  lav"  in  these  terms : Even  in  the  case  of 

a person  claiming  under  a paper  title  defective  in  fact,  but 
which  he  supposed  to  be  good,  it  is  necessary  in  order  to  bar  the 
true  owner  that  he  should  enter  and  cultivate  some  portion  of 
the  land.” 

In  Shepherdson  v.  McCullough,  which  was  like  this  a case 
of  disputed  boundary  line,  a surveyor  who  had  been  employed 
by  both  parties  to  ascertain  the  true  division  line  between  their 
lands,  had  run  the  line  ; the  parties  lived  on  their  respective 
lots  and  had  cleared  as  far  as  clearing  had  been  done  on  each 
side  and  up  to  the  line,  and  a fence  had  been  gradually  built 
along  the  line  as  the  clearing  had  proceeded,  but  it  did  not 
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extend  for  the  whole  length  of  it,  and  all  that  had  been  built 
had  not  existed  for  ten  years  ; both  parties  had  treated  the 
line  as  marking  the  boundary  of  the  land  of  which  they  were 
respectively  in  possession,  and  the  plaintiff  had  notified  the 
defendant  (who  it  was  that  was  relying  upon  the  statute)  that 
if  any  of  his  timber  fell  into  his  (the  plaintiff’s)  clearing,  the 
defendant  must  remove  it.  Upon  this  state  of  facts,  it  was 
found  by  the  Judge  before  whom  the  action  was  tried  without 
a jury  that  the  defendant  had  had  such  a possession  of  the 
whole  of  the  land  in  dispute  as  entitled  him  to  succeed  on  his 
defence  of  the  Statute  of  Limitations,  and  a majority  of  the 
Court  of  Queen’s  Bench  in  banc  refused  to  disturb  his  finding, 
though  the  Chief  Justice  said  that  while  he  refused  to  hold  as  a 
settled  point  of  law  that  a fence  is  the  only  sufficient  evidence 
of  possession  to  oust  the  true  owner,  he  fully  adopted  the  view 
“ that  evidence  for  such  purpose  must  be  clear  and  unequivocal.” 
The  view  of  Cameron,  J.,  p.  609,  was  “ that  if  two  persons 
actually  living  on  parts  of  the  same  lot  verbally  agree  that  a 
particular  line  shall  be  deemed  the  boundary  between  them, 
and  they  go  on  using  the  land  in  the  same  manner  as  they 
would  have  done  if  the  true  boundary  had  been  the  same  as 
their  conventional  line,  each  party  must  be  considered  in  the 
actual  possession  of  the  land  on  his  side.”  Armour,  J.,  dis- 
sented from  the  conclusion  to  which  the  majority  of  the  Court 
came,  in  an  elaborate  opinion  in  which  most  if  not  all  of  our 
own  cases  as  well  as  some  in  the  English  and  American  Courts 
were  reviewed. 

In  Steers  v.  Shaw,  1 O.R.  26,  a case  not  unlike,  in  its  main 
features,  to  Shepherdson  v.  McCullough,  the  parties  were 
adjoining  owners.  Thirty  or  forty  years  before  action  a blazed 
line  had  been  run  to  mark  the  boundary  between  their  respective 
lots,  and  they  had  respectively  cut  timber  and  exercised  acts  of 
ownership  on  each  side  of  and  up  to  the  blazed  line.  The 
plain tifi*  admitted  that  he  and  his  father  had  been  governed  by 
this  line,  and  had  never  claimed  or  gone  beyond  it,  though  he 
said  it  was  always  their  intention  to  dispute  it  when  they 
should  be  able  to  establish  the  true  line.  Patterson,  J.A.,  before 
whom  the  case  was  tried,  without  a jury,  held,  differing  fromi 
the  opinion  of  Armour,  J.,  to  which  I have  referred,  that  the 
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principle  of  Davis  v.  Henderson  was  applicable,  and  found  that 
the  defendant  had  had  such  a possession  of  the  land  in  dispute 
as  extinguished  the  plaintiff’s  title  ; and  his  judgment  was 
affirmed  in  banc,  Armour,  J.,  dissenting. 

In  this  case  it  is  to  be  observed  that,  though  the  land  in 
question  was  not  enclosed  by  a fence,  the  defendant  was  in  the 
actual  occupation  of  his  lot  which  it  adjoined  and  of  which  the 
land  in  question  was  assumed  to  form  part. 

In  McGregor  v.  Keiller,  9 O.R.  677,  Proudfoot,  J.,  followed 
Steers  v.  Shaw,  and  upon  a similar  state  of  facts  held  that  there 
had  been  such  an  occupation  by  the  plaintiff  of  the  lands  in 
dispute  as  to  bring  the  case  within  the  Statute  of  Limitations. 

In  this  case  also  the  plaintiff  was  the  owner  of  and  lived  on 
the  lot  immediately  adjoining  the  land  in  dispute,  which  had 
been  treated  and  dealt  with  as  forming  part  of  it.  Harris  v- 
Mudie  was  cited  as  overruling  Steers  v.  Shaw,  but  it  was  held 
not  to  do  so  or  to  be  inconsistent  with  it,  the  view  of  Proudfoot, 
J.,  being  that  the  former  was  the  case  of  mere  trespassers 
entering  wrongfully  and  without  colour  of  right,  while  the 
latter,  as  well  as  the  case  he  was  considering,  was  one  of 
occupation  in  the  honest  belief  that  the  person  occupying  was 
the  owner. 

The  cases  before  Shepherdson  v.  McCullough  were  considered 
by  the  Court  of  Appeal  in  Harris  v.  Mudie,  and  while  it  is  true 
that  that  was  the  case  of  a mere  trespasser  setting  up  the  statute 
as  against  the  true  owner,  in  reviewing  the  cases  disapproval 
was  expressed  of  the  dicta  in  several  of  them,  especially  those 
as  to  the  nature  of  the  possession  necessary  to  bar  the  true 
owner  where  the  lands  are  unenclosed  wild  lands,  and  one  of 
the  Judges  at  least  (Burton,  J.A.),  spoke  in  terms  of  strong 
approval  of  the  dissenting  judgment  of  Armour,  J.,  in  Shepherd- 
son  V.  McCullough,  and,  referring  to  the  case  of  one  who  is  not 
a mere  trespasser,  said : “It  is  necessary  that  he  should  enter 
and  cultivate  some  part  of  the  land ; ” and  Cameron,  J., 
referred  to  McConaghy  v.  Denmark  (1880),  4 S.C.R.  609,  in  these 
terms  : “ The  case  referred  to  in  the  argument  of  McConaghy  v. 
Denmark,  4 S.C.R.  609,  wherein  Mr.  Justice  Gwynne,  at  p. 
633,  has  collected  the  cases  decided  in  the  Courts  of  Ontario 
does  not  determine  the  question  presented  in  the  present  case, 
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though  that  learned  Judge  approves  of  the  view  that  there 
must  be  an  actual  visible  occupation  to  bar  the  true  owner ; a 
position  I do  ‘not  dispute,  but  such  may  be  of  an  acre  or  less 
cultivated  or  by  residence  without  cultivation  on  a portion  of 
the  whole : ’’  7 A.R.  at  p.  453. 

The  learned  Judge  in  the  Court  below  has,  as  I have  said, 
applied  the  principle  of  the  cases  to  which  he  refers  to  a case  to 
which,  according  to  the  view  of  Burton,  J.  A.,  it  is  not  applicable, 
i.e.,  where  no  part  of  the  land  has  been  entered  upon  and 
cultivated  by  the  person  claiming  under  the  statute  or  his 
predecessor  in  title,  and  to  which  it  has  at  all  events  never  yet 
been  applied,  so  far  as  appears  from  the  reported  cases. 

Granting  that  to  require  that  some  part  of  the  land  has  been 
entered  upon  and  cultivated  is  to  require  too  much,  it  appears 
to  me  that  at  all  events  it  is  necessary  to  shew  that  there  has 
been  either  that  or  an  entry  upon  and  actual  occupation  of 
some  part  of  the  land,  and,  as  there  was  in  this  case  neither, 
the  defence  of  the  Statute  of  Limitations,  in  my  opinion,  failed  ; 
but,  as  I have  said,  had  I been  of  a different  opinion,  upon  the 
facts  my  conclusion  would  be  that  there  was  not  in  this  case 
that  clear  and  unequivocal  evidence  of  possession  which  is 
necessary  to  bar  the  right  of  the  true  owner. 

The  plaintiff’s  evidence  of  his  title  to  the  land  in  question 
as  forming  part  of  his  lot  was  not,  however,  in  my  opinion, 
sufficient  to  establish  it. 

The  proper  method  of  ascertaining  the  true  position  of  the 
dividing  line  between  lots  is  provided  for  by  sec.  37  of  the 
Surveys  Act  (R.S.O.  1897,  ch.  181),  and  that  method  was  not 
adopted  in  making  the  survey  in  accordance  with  which  the 
appellant  claims.  It  may  be  assumed  that  the  original  post  or 
monument  from  which  the  line  should  commence  could  not  be 
found  by  Mr.  Squires,  though  even  that  is  not  stated  by  him, 
and,  that  being  the  case,  it  was  his  duty  to  obtain  the  best 
evidence  that  the  nature  of  the  case  admitted  of  respecting  the 
line  post  or  limit,  and  there  is  nothing  to  shew  that  he  did  this. 
Had  that  course  been  taken  without  satisfactorily  ascertaining 
the  position  of  the  line  post  or  limit,  it  was  then  his  duty  to 
measure  the  true  distance  between  the  nearest  undisputed  posts, 
limits,  or  monuments,  and  to  divide  that  distance  into  such 
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number  of  lots  as  it  contained  in  the  original  survey,  assigning 
to  each  a breadth  proportionate  to  that  intended  in  the  original 
survey,  as  shewn  in  the  plan  and  field  notes  of  it  of  record  in  the 
Department  of  Crown  lands;  that  course  was  not  taken  nor  was 
any  efibrt  made  to  ascertain  what  were  the  nearest  undisputed 
posts,  limits,  or  monuments.  What  was  done  was  to  take  it  for 
granted  that  the  nearest  road  allowances  to  the  east  and  to  the 
west  as  they  were  opened  and  travelled  were  in  their  proper 
position,  and  that  an  old  fence  which  appeared  to  divide  lot  13 
from  lot  14  stood  upon  the  true  boundary  line  between  those 
lots,  and  another  old  fence  which  appeared  to  divide  lot  14  from 
lot  15  stood  upon  the  true  boundary  line  between  those  lots; 
and  then  to  measure  the  distance  between  this  last  fence  and 
the  travelled  road  allowance  to  the  west  and  to  divide  this 
distance  between  lots  15,  16,  17,  and  18,  giving  a frontage  of 
29  chains  96  links  to  each  of  the  lots,  with  the  result  that  he 
took  for  his  starting  point  for  the  line  between  lots  16  and  17 
a point  distant  29  chains  96  links  west  from  the  fence  between 
lots  14  and  15.  He  also  failed  to  observe  the  directions  of  sec. 
36,  or  at  least  said  nothing  to  indicate  that  he  had  followed 
them. 

It  is  impossible,  therefore,  to  find  that  the  line  laid  down  on 
his  plan  as  the  side  line  between  the  lands  of  the  appellant  and 
the  respondents  is  the  true  dividing  line  between  them,  and 
therefore  to  find  that  the  respondents  trespassed  upon  the  lands 
of  the  appellant. 

I have  doubted  whether  we  ought  not  for  these  reasons  to 
affirm  the  judgment  dismissing  the  action  and  to  leave  the 
appellant  to  bring  another  action,  if  so  advised  ; but  on  the 
whole  have  concluded  that  we  should  hear  counsel,  if  the 
appellant  desires  it,  as  to  whether  that  course  should  be  taken 
or  the  appellant  be  granted  a new  trial  on  proper  terms. 

It  is  to  be  hoped,  however,  that  the  parties  may  render  this 
course  unnecessary  by  coming  to  an  agreement  to  divide 
between  them  the  land  in  dispute  and  each  party  paying  his 
own  costs  of  the  litigation  ; such  a course  would  seem  to  be  in 
the  interests  of  both  parties,  especially  in  view  of  the  trifling 
value  of  the  land  in  dispute. 

If  no  settlement  is  reached,  the  appellant  must  before  the 
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week  beginning  on  the  18th  January  instant  elect  whether  he 
will  avail  himself  of  the  leave  to  speak  to  the  case  on  the  point 
I have  mentioned,  and  if  he  elects  to  do  so  the  case  must  be 
spoken  to  during  the  sittings  of  the  Court  in  that  week. 


Meredith,  C.J.  [The  case  did  not  come  before  the  Court  again ; the  parties  made  a 
settlement  as  recommended  by  the  Court.] 

E.  B.  B. 
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[MEREDITH,  C.J.C.P.] 


Jan.  2. 


Langley  v,  Kahnert. 


Bankruptcy  and  Insolvency — Goods  in  Possession  oj  Insolvent — Agreement  between 
Insolvent  and  Vendor — Construction — Sale  or  Agency  for  Sale — Bills  of  Sale 
Act,  E.S.O.  1897,  ch.  I48,  sec.  4I. 

Certain  goods  were  supplied  by  the  defendant  to  a trading  company,  and  it 
was  arranged  between  the  company  and  the  defendant  that  the  company 
might  sell  the  whole  or  any  part  of  the  goods  to  whomsoever  they  chose, 
and  for  such  price  and  on  such  terms  as  they  might  see  fit ; but  they  were, 
whenever  a sale  was  made,  to  pay  in  cash  to  the  defendant  the  price  of  the 
article  sold,  according  to  a price  list  which  was  furnished  to  them  by  the 
defendant,  when  the  goods  were  from  time  to  time  delivered  to  the  company. 
The  company  had  also  the  right,  whether  they  had  made  a sale  or  not,  to 
become  the  owners  of  the  whole  or  any  part  of  the  goods  at  the  prices 
named  in  the  list,  and  they  had  also  the  right  at  any  time  to  return  the 
whole  or  any  of  the  goods  which  remained  unsold. 

The  company  having  made  a statutory  assignment  to  the  plaintiff  for  the 
benefit  of  creditors,  and  the  defendant  having  retaken  the  goods  : — 

Held,  in  an  action  for  return  of  the  goods  or  damages  for  their  conversion, 
that  the  goods  were  not  at  the  time  of  the  assignment  the  property  of  the 
company,  but  were  in  their  possession  either  as  bailees  or  agents  of  the 
defendant,  with  the  right,  if  and  when  they  elected  to  buy,  to  become  the 
purchasers  of  the  whole  or  any  part  of  them  at  the  prices  mentioned  in  the 
price  list. 

Ex  p.  White  (1871),  L.R.  6 Ch.  397,  and  S.G.  in  appeal,  sub  nom.  Towle  v. 
White  (1873),  21  W.R,  465,  29  L.T.  N.S.  78,  explained  and  distinguished. 

Held,  also,  that  sec.  41  of  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  R.S.O. 
1897,  ch.  148,  did  not  apply  to  this  case  ; it  refers  to  sales,  or  transfers  in 
the  nature  of  sales,  by  which  the  possession  is  to  pass  presently,  but  not  the 
property  in  the  merchandise  until  the  agreed  price  or  consideration  is  paid. 

Mason  v.  Lindsay  (1902),  4 O.L.R.  365,  applied. 


Action  tried  before  Meredith,  C.J.C.P.,  sitting  without  a 
jury,  at  Toronto,  on  the  6th  November,  1903. 

The  plaintiff  sued  as  the  statutory  assignee  of  the  Richard 
Simpson  Company,  Limited — the  action  being  for  the  benefit  of 
the  Gendron  Manufacturing  Company  of  Ontario,  a creditor — 
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for  the  return  of  certain  goods  which  were  in  the  possession  of 
the  defendant,  and,  it  was  alleged,  were  the  property  of  the 
Simpson  Company,  and  passed  by  the  assignment  to  the  plain- 
tiff and  there  was  an  alternative  claim  for  damages  for  the 
wrongful  conversion  of  the  goods  by  the  defendant. 

W.  R.  Smyth,  for  the  plaintiff. 

F.  A.  Anglin,  K.C.,  for  the  defendant. 

January  2.  Meredith,  C.  J.  : — The  first  question  to  be  deter- 
mined is  as  to  what  was  the  legal  effect  of  the  arrangement 
between  the  defendant  and  the  Simpson  Company  in  accord- 
ance with  which  the  goods  were  delivered  to  the  company. 

The  arrangement  was  that  the  Simpson  Company  might  sell 
the  whole  or  any  part  of  the  goods  to  whomsoever  they  chose, 
and  for  such  price  and  on  such  terms  as  they  might  see  fit ; but 
they  were,  whenever  a sale  was  made,  to  pay  in  cash  to  the 
defendant  the  price  of  the  article  sold,  according  to  a price  list 
which  was  furnished  to  them  by  the  defendant  when  the  goods 
were  from  time  to  time  delivered  to  the  Simpson  Company* 
The  company  had  also  the  right,  according  to  the  testimony  of 
the  defendant  himself,  whether  they  had  made  a sale  or  not,  to 
become  the  owners  of  the  whole  or  any  part  of  the  goods  at  the 
prices  named  in  the  list,  and  they  had  also  the  right  at  any 
time  to  return  the  whole  or  any  of  the  goods  which  remained 
unsold. 

It  was  contended  by  counsel  for  the  plaintiff  that,  on  this 
state  of  facts,  the  relation  existing  between  the  defendant  and 
the  Simpson  Company  was  not  that  of  principal  and  agent, 
which  the  defendant’s  counsel  contended  it  was,  but  of  vendor 
and  purchaser,  and  that,  even  if  that  relation  was  not  created 
immediately  upon  the  delivery  of  the  goods  to  the  Simpson 
Company,  the  transaction  involved  an  agreement  for  the  future 
sale  to  them,  if  they  elected  to  buy,  of  the  goods,  and  was 
therefore  void  as  against  the  plaintiff  under  the  provisions  of 
sec.  41  of  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  R.S.O. 
1897,  ch.  148,  the  agreement  not  having  been  in  writing  and 
filed  as  required  by  sub-sec.  1 (b)  of  that  section,  as  in  fact  it  was 
not. 
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In  support  of  the  first  contention,  counsel  for  the  plaintiff 
relied  upon  Ex  p.  White  (1871),  L.R.  6 Ch.  397,  affirmed  by  the 
House  of  Lords  sub  nom.  Towle  v.  White  (1873),  21  W.R.  465, 
and  29  L.T.KS.  78. 

The  facts  and  circumstances  of  that  case  were  in  many 
respects  similar  to  those  I have  mentioned  as  existing  in  this 
case,  and  though,  as  far  as  it  is  a decision  upon  questions  of 
fact,  the  citing  of  it  may  be  open  to  the  criticism  of  James,  L.J., 
in  Ex  p.  Bright  (1879),  10  Ch.  D.  566,  at  p.  572,  it  is,  I think,  of 
assistance,  notwithstanding  that  it  established  no  principle  with 
which  the  Lord  Justice  said  the  Court  was  not  perfectly 
familiar. 

What  I understand  to  be  the  principle  of  the  case  is  thus 
stated  by  Mellish,  L.J , at  p.  403  of  the  report  in  L.R.  6 Ch. : 
“But  if  the  consignee  is  at  liberty,  according  to  the  contract 
between  him  and  his  consignor,  to  sell  at  any  price  he  likes,  and 
receive  payment  at  any  time  he  likes,  but  is  to  be  bound,  if  he 
sells  the  goods,  to  pay  the  consignor  for  them  at  a fixed  price 
and  a fixed  time — in  my  opinion,  whatever  the  parties  may  think, 
their  relation  is  not  that  of  principal  and  agent  . . . and 

in  point  of  law,  the  alleged  agent  in  such  a case  is  making, 
on  his  own  account,  a contract  of  purchase  with  his  alleged  prin- 
cipal, and  is  again  reselling;”  and  the  earlier  part  of  what  was 
said  by  the  Lord  Justice  is  quoted  with  approval  by  the  Lord 
Chancellor  (Selborne)  in  the  House  of  Lords:  21  W.R.  atp.  466. 

It  is  to  be  observed,  however,  that  the  question  arose  not 
as  to  goods  which  remained  in  the  possession  of  the  bankrupt 
unsold  at  the  time  of  this  bankruptcy,  but  as  to  the  proceeds  of 
sales  which  he  had  before  then  effected,  and  these  the  consignor 
sought  to  recover  from  the  bankrupt  firm  of  which  the  consig- 
nee was  a member. 

This  is  referred  to  by  the  Lord  Chancellor,  at  p.  466,  where 
he  says,  parenthetically:  “And  I will  assume  that  up  to  the 
time  when  the  sales  were  effected,  the  goods  belonged  to  Towle 
& Co.  (the  consignors)  and  were  in  the  hands  of  Nevill  (the 
consignee)  under  some  arrangement.” 

Text-writers  dealing  with  the  case  deduce  from  it  the 
following  propositions: 

Leake  on  Contracts,  3rd  ed.,  p.  441:  “An  agent  to  whom 
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goods  are  consigned  upon  the  terms  of  accounting  for  them  at 
fixed  prices,  if  sold,  and  who  is  authorised  to  sell  them  at  what 
price  he  pleases,  is  not  a del  credere  agent  as  to  sales  made  by 
him,  nor  bound  to  account  for  the  money  received  on  such  sales, 
but  is  liable  only  as  buyer  of  the  goods  at  the  fixed  prices.  ” 

Addison  on  Contracts,  10th  ed.,  p.  877:  “A  person  to  whom 
goods  are  sent  to  be  sold,  and  who  is  at  liberty  to  sell  them  at 
any  price  he  pleases,  he  paying  a fixed  price  for  them  to  the 
owner,  is  not  an  agent.” 

Benjamin  on  Sale,  7th  Am.  ed.,  p.  3:  “In  Ex  p.  White  is  an 
interesting  exposition,  by  James  and  Hellish,  L.JJ.,  of  the 
principles  by  which  to  distinguish  between  a contract  of  ‘ sale 
or  return’  and  a contract  of  del  credere  agency;”  and  a dis- 
cussion of  the  case  is  found  at  pp.  586-587. 

Ex  p.  White  was  considered  by  Lowell,  J.,  in  Nutter  v- 
Wheeler  (1874),  2 Lowell  346,  and  he  treats  it  as  having 
decided  “that  the  agency  continued  only  up  to  the  time  of 
selling  the  goods;  and,  when  they  were  sold,  the  bankrupt  him- 
self became  the  purchaser,  as  between  him  or  his  assignees  in 
bankruptcy  and  the  consignor  of  the  goods : ” p.  350. 

It  was  also  considered  by  Hoffman  (District  Judge)  in  the 
Circuit  Court  of  the  District  of  Columbia,  in  In  re  Linforth,  Kel- 
logg & Co.  (1877), 4 Sawyer  3 70,  which  was  also  a bankruptcy  case, 
and  is  treated  as  having  decided  that  “no  relation  of  principal 
and  agent  subsisted  between  the  parties;  that  the  consignee  of  the 
goods  was  not  acting  in  a fiduciary  capacity,  and  that  the  proceeds 
of  sales  were  his  own  moneys,  and  he  was  at  liberty  to  deal  with 
them  as  he  pleased,  and  that  the  consignors  of  the  goods  had  no 
right  to  follow  them  in  the  hands  of  bankers  to  whom  they 
had  been  paid.”  I refer  to  this  case  only  for  the  purpose  of 
shewing  what  the  view  of  the  learned  Judge  who  decided  it 
was  of  the  effect  of  the  decision  in  Ex  p.  White.  In  the  case 
with  which  he  was  dealing,  it  was  a term  of  the  agreement 
that  the  consignee  was  bound  at  the  end  of  the  year  to  pay,  if 
required,  for  all  goods  remaining  on  hand,  and  therefore  it  was 
not  difiicult  for  him  to  find  that  the  transaction  was  one  of  sale 
on  credit,  and  not  a consignment  by  a principal  to  a factor  of 
goods  to  be  sold  on  commission. 

In  Meldrum  v.  Snow  (1830),  9 Pick.  441,  the  question  was 
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as  to  the  ownership  of  beer.  By  a custom  among  brewers  and 
retailers  of  beer,  as  beer  could  not  be  removed  in  warm  weather 
without  injury,  the  brewer  in  the  spring  delivered  to  the  retailer 
the  quantity  of  beer  which  he  expected  to  sell  in  the  ensuing 
season.  The  barrels  belonged  to  the  brewer  and  were  to  be 
returned  to  him  when  emptied.  The  retailer  was  to  pay  for  all 
the  beer  that  he  sold  in  the  course  of  the  season  at  the  price  at 
which  it  was  originally  furnished.  If  any  of  the  beer  should 
become  sour  or  stale  or  be  lost  by  fire  or  other  casualty,  the  loss 
was  to  fall  on  the  brewer.  If  any  remained  at  the  end  of  the 
season  the  retailer  had  the  right  to  return  it  to  the  brewer,  but 
the  brewer  had  no  right  to  take  it  without  his  consent ; pay- 
ment was  never  made  in  advance : the  profits  of  retailing 
belonged  to  the  retailer,  who  bore  all  the  losses  by  bad  debts 
and  the  brewer’s  price  of  beer  never  varied.  It  was  held  that 
the  beer  delivered  in  accordance  with  this  custom  was  not  liable 
to  attachment  as  the  property  of  the  retailer.  The  Court 
treated  the  contract  as  very  similar  to  that  of  sale  or  return 
in  England,  and  said  that  it  was  “uniformly  considered  that  in 
such  contracts  the  property  continues  in  the  original  owner, 
except  in  cases  under  the  statute  of  James,  of  bankruptcy.” 

In  Braunn  v.  Realty  (1891),  146  Penn.  St.  519,  the  goods 
were  billed  by  the  plaintiffs  to  the  defendant  at  factory  prices 
in  Chicago,  less  five  per  cent.,  the  defendant  paying  freight  at 
the  point  of  delivery,  and  the  defendant  was  to  receive  for  his 
services  whatever  price  he  could  obtain  above  the  bill  price  and 
freight;  it  was  held  that  “notwithstanding  the  ingenious  colour 
of  agency  thus  sought  to  be  thrown  over  it,”  it  was  a contract 
of  sale;  Mitchell,  J.,  who  delivered  the  judgment  of  the  Court, 
saying  : “ The  defendant  was  to  get  the  goods  at  the  stipulated 
rate,  and  was  entitled  to  receive  the  full  price  he  could  sell  them 
for.  What  more  or  less  does  any  purchaser  do  who  buys  to  sell 
again  ? If  he  made  a profit,  it  was  his ; there  was  no  duty  to 
account.  If  he  made  a loss,  that  also  was  his,  for  the  agreement 
made  no  stipulation  for  recoupment.  It  was  a plain,  ordinary 
case  of  sale,  and  carried  with  it  the  obligation  to  pay  the  agreed 
price.  ” 

The  effect  of  the  decision  in  Ex  p.  White,  as  I understand 
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it,  was  to  hold  that  every  sale  made  by  the  consignee  practi- 
cally involved  two  transactions,  the  first  a purchase  by  him  of 
the  goods  sold  at  the  price  which  he  had  agreed  to  pay  for 
them,  when  sold,  and  the  second  a resale  by  him  to  the  person 
who  bought  at  the  price  which  the  latter  agreed  to  pay  for 
them;  and  that  the  purchaser  was  his  debtor  for  the  latter 
price,  and  he  the  debtor  of  the  consignor  for  the  price  he  had 
agreed  to  pay  for  the  goods  when  sold. 

If  I am  right  in  this  view,  which  seems  to  accord  with  that 
of  the  text- writers  and  Judges  whose  opinions  upon  the  case  I 
have  quoted,  nothing  was  decided  as  to  the  relation  which 
existed  between  the  consignor  and  consignee  as  to  the  unsold 
goods,  and  I am  therefore  untrammelled  by  that  decision  and 
free  to  form  my  own  conclusion  as  to  what  was  the  relation 
between  the  defendant  and  the  Simpson  Company  as  to  the 
goods  in  question,  which  were  unsold  goods,  and  that  conclusion 
is,  that  these  goods  were  not  at  the  time  of  the  assignment  the 
property  of  the  Simpson  Company,  but  were  in  their  possession 
either  as  bailees  or  agents  of  the  defendant,  with  the  right? 
if  and  when  they  elected  to  buy,  to  become  the  purchasers  of 
the  whole  or  any  of  them  at  the  prices  mentioned  in  the  price 
list. 

Having  come  to  that  conclusion,  it  remains  to  be  considered 
whether  the  right  of  the  defendant  to  the  goods  in  question, 
which  otherwise  would  appear  to  be  undoubted,  is  afiected  by 
the  provisions  of  sec.  41  of  the  Bills  of  Sale  and  Chattel  Mort- 
gage Act. 

The  section  is  as  follows: 

“41. — (1)  In  case  of  an  agreement  for  the  sale  or  transfer  of 
merchandise  of  any  kind  to  a trader  or  other  person  for  the 
purpose  of  resale  by  him  in  the  course  of  business,  the  posses- 
sion to  pass  to  such  trader  or  other  person,  but  not  the  absolute 
ownership  until  certain  payments  are  made  or  other  considera- 
tions satisfied,  any  such  provision  as  to  ownership  shall  as 
against  creditors,  mortgagees  or  purchasers  be  void,  and  the  sale 
or  transfer  shall  be  deemed  to  have  been  absolute,  unless 

If  this  provision  is  applicable,  it  is  clear  that  the  plaintiff  is 
a person  against  whom  the  provision  as  to  ownership  is  void, 
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and  as  to  whom  the  sale  or  transfer  is  to  be  deemed  to  have 
been  absolute:  sec.  38. 

The  language  of  the  section  points,  I think,  to  a present  sale 
or  transfer  and  not  to  a delivery  to  an  agent  with  the  right  to 
him  if  he  so  elects  afterwards  to  become  the  purchaser,  even 
though  the  price  to  be  paid  in  case  the  election  is  made  is  fixed 
beforehand. 

What  the  legislation  was  mainly  aimed  at  was  that  kind  of 
arrangement  which  was  sometimes  made  and  was  becoming 
more  frequent,  by  which  a wholesale  merchant  sold  goods  to  a 
retail  dealer  by  the  terms  of  which,  though  the  possession  of 
the  goods  was  to  pass  to  the  purchaser,  the  property  in  them  was 
not  to  pass  until  the  price  was  paid  or  some  other  condition 
was  complied  with  or  other  consideration  was  satisfied. 

The  provision  is  in  pari  materia  with  the  Revised  Statute 
respecting  Conditional  Sales  of  Chattels,  ch.  149,  compliance 
with  the  provisions  of  which  in  the  case  of  manufactured  goods 
and  chattels  is  declared  to  exclude  the  application  of  sec.  41: 
sub-sec.  4. 

It  has  been  held  by  a Divisional  Court  {Mason  v.  Lindsay 
(1902),  4 O.L.R.  365),  that  the  Conditional  Sales  Act  does  not 
apply  where  the  bailee  of  the  goods  is  not  by  the  agreement 
under  which  they  are  in  his  possession  bound,  but  has  merely 
an  option  to  purchase,  and  has  not  exercised  the  option. 

I am  unable  to  see  why  the  reasoning  which  led  to  that 
decision  should  not  be  applied  in  construing  sec.  41.  It  speaks 
of  the  possession  of  the  merchandise  passing  to  the  trader  or 
other  person  but  not  the  absolute  ownership  until  . 
Section  1 of  the  Conditional  Sales  Act  deals  with  the  case  of 
receipt  notes,  hire  receipts,  and  orders  for  chattels,  given  by 
bailees  of  chattels,  where  the  condition  of  the  bailment  is  such 
that  the  possession  of  the  chattel  passes  without  any  ownership 
being  acquired  by  the  bailee  until  the  payment  of  the  purchase 
or  consideration  money  or  some  part  thereof,  and  provides  that 
they  shall  only  be  valid  as  against  subsequent  purchasers  and 
mortgagees  without  notice  in  good  faith  for  valuable  considera- 
tion in  the  case  of  manufactured  goods  and  chattels,  with 
certain  exceptions  mentioned  in  sec.  2,  when  the  requirements 
of  the  Act  are  complied  with. 
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The  language  of  sec.  41  affords,  I think,  at  least  as  strong 
reasons  for  holding  that  a bailment  of  merchandise  with  the 
option  to  the  bailee  to  purchase  it,  which  has  not  been  exercised, 
is  not  within  the  section,  as  does  that  of  the  Conditional  Sales 
Act  for  reaching  the  conclusion  that  such  a bailment  is  not 
within  the  provisions  of  that  Act. 

Section  41  is  applicable  by  its  express  terms  only  to  agree- 
ments for  the  sale  or  transfer  of  merchandise  to  a trader  or 
other  person  for  resale  by  him  in  the  course  of  business, 
which  means,  I think,  agreements  by  which  such  a sale  or 
transfer  is  effected,  the  possession  of  the  merchandise  and  the 
qualified  ownership  of  a bailee  or  perhaps  a conditional  owner- 
ship only  passing,  but  not  the  property  in  the  merchandise,  i.  e., 
the  full  or  absolute  ownership  of  it.  If  it  had  been  intended 
that  the  section  should  apply  to  agreements  for  the  delivery  of 
possession  of  merchandise  with  the  right  to  the  person  to  whom 
it  was  to  be  delivered  to  become  the  purchaser  of  it  at  his 
option  whenever  he  should  elect  to  do  so,  why  speak  of  the 
absolute  ownership  not  passing  until  . . . ? It  seems  to  me 

that  the  only  way  in  which  full  effect  can  be  given  to  all  the 
words  of  the  section,  which  I may  say  in  passing  is  very  badly 
drawn,  is  to  treat  it  in  the  way  I have  said  I think  it  should 
be  treated, — as  referring  to  sales,  or  transfers  in  the  nature  of 
sales,  by  which  the  possession  is  to  pass  presently  but  not  the 
property  in  the  merchandise  until  the  agreed  price  or  consider^ 
ation  is  paid  or  satisfied,  in  other  words,  to  conditional  sales  of 
merchandise  to  persons  for  the  purpose  of  resale  by  them  in  the 
course  of  business. 

The  word  “transfer”  is  not,  I think,  to  be  read  as  meaning 
merely  “delivery,”  but,  as  it  is  defined  in  Bouvier’s  Law 
Dictionary,  “the  act  by  which  the  owner  of  a thing  delivers 
it  to  another  person,  with  the  intent  of  passing  the  rights 
which  he  has  in  it  to  the  latter.” 

For  these  reasons  I must  hold  that  the  defendant  was  the 
owner  of  the  goods  in  question  at  the  time  of  the  assignment, 
and  that  they  did  not  pass  by  it  to  the  plaintiff,  whose  action 
therefore  fails  and  must  be  dismissed  with  costs. 


Meredith,  C.J. 
1904 

Langley 

V. 

Kahnert. 
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[IN  THE  COURT  OF  APPEAL.] 
Grand  Trunk  R.W.  Co.  v.  Valliear. 


Way — Private  Way  — Easement  — Prescription  — Railway  — Station  Grounds — 
Implied  Grant — Powers  of  Railway  Company — Benefit  of  Railway — Super- 
fluous Lands — Way  of  Necessity. 

The  defendant  claimed  a right  of  way  through  the  plaintiffs’  station  grounds, 
at  M. , by  virtue  of  open,  continuous,  and  uninterrupted  user  for  more  than 
30  years : — 

Held,  that  the  right  must  rest  upon  the  presumption  of  a grant,  and  if  an 
actual  grant  would  have  been  illegal  and  void,  a grant  implied  from  20  years’ 
user  could  not  be  valid. 

The  user  on  which  the  defendant  relied  began  in  1872.  At  that  time  the 
Northern  Railway  Company  of  Canada,  through  whom  the  plaintiffs  derived 
title,  had  no  power  to  make  a sale  or  grant  of  any  of  their  property  other- 
wise than  for  the  benefit  and  account  of  the  railways  : 12  Viet.  ch.  196  (C. ) 
In  1868  the  Northern  Railway  was  declared  to  be  a work  for  the  general 
advantage  of  Canada,  but  none  of  the  general  Railway  Acts  passed  by  the 
Dominion  Parliament  was  made  applicable  to  it  until  the  passing  of  the  Rail- 
way Act,  1888,  secs.  3 and  5 ; and  by  sec.  90  {d)  the  power  of  a railway 
company  to  sell  and  dispose  of  lands  and  other  property  was  limited  to  so 
much  thereof  as  was  not  necessary  for  the  purposes  of  the  railway.  The 
land  in  question  was  acquired  for  use  by  the  company  as  a railway  station,  and 
the  area  was  within  the  quantity  which  they  were  authorized  to  acquire  for 
the  purpose  : — 

Held,  that  neither  at  the  time  when  the  user  on  which  the  defendant  relied 
began,  nor  since,  was  there  power  in  the  railway  company  to  make  a grant 
of  such  a right ; it  was  not  for  the  benefit  of  the  railway  ; neither  was  it  of 
lands  not  required  for  its  purposes ; and  the  defendant  had,  therefore,  failed 
to  establish  his  right. 

Between  the  lot  owned  by ^ the  defendant  and  the  station  grounds  there  was  a 
strip  of  land  laid  out  as  a street  which  he  was  occupying  as  part  of  his 
premises  : — 

Held,  that,  even  assuming  that  he  had  acquired  title  to  the  strip  by  possession, 
that  did  not  carry  with  it  any  right  to  a way,  of  necessity  or  otherwise,  over 
the  plaintiffs’  lands  in  order  to  give  him  an  outlet. 

Judgment  of  Boyd,  C.,  reversed;  Osier,  J.A.,  dissenting. 


The  plaintiffs  alleged  that  they  were  on  the  15th  July, 
1901,  the  owners  and  occupiers  of  a portion  of  lot  21  in  the 
3rd  concession  of  the  township  of  Vaughan,  known  as  their 
Maple  station  yards  and  lands,  which  lands  were  used  by  the 
plaintiffs  for  the  purposes  of  their  railway ; that  the  defendant 
wrongfully  claimed  the  right  to  use  a portion  of  the  plaintiffs' 
lands;  that  the  defendant  forcibly  destroyed  the  plaintiffs, 
fence  and  used  a portion  of  the  plaintiffs'  lands  for  a right  oT 
way  or  passageway  from  Station  street  east  to  a roadway  lead- 
ing to  the  plaintiffs’  station  yards,  and  for  some  time  before 
the  15th  July,  1901,  and  since  that  date,  had  continued  to  use 
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the  same  for  such  right  of  way,  and  the  plaintiffs  had  closed 
and  fastened  the  fence  or  gate  or  opening  against  the  defen- 
dant; that  on  the  15th  July,  1901,  and  at  other  times,  the 
defendant  forcibly  removed  and  destroyed  the  plaintiffs’  fence, 
and  damaged  the  fence  and  other  property  of  the  plaintiffs; 
and  the  plaintiffs  claimed  damages  and  an  injunction.  The 
action  was  begun  on  the  23rd  July,  1901. 

The  defendant  set  up  a right  of  way  by  prescription  and 
otherwise,  and  counterclaimed  for  damages  and  an  injunction 
in  respect  of  the  plaintiffs’  interference  therewith. 

The  action  was  tried  before  Boyd,  C.,  without  a jury,  at 
Toronto,  on  the  9th  October,  1902. 

Wallace  Nesbitt,  K.C.,  and  H.  E.  Rose,  for  the  plaintiffs. 

J.  W.  McCullough  and  S.  W.  McKeown,  for  the  defendant. 

October  23,  1902.  Boyd,  C.  : — The  facts  in  this  case  are 
all  one  way.  The  defendant  has  used  openly,  continuously, 
and  without  interruption  for  over  thirty  years  a foot  path  well- 
defined  from  the  rear  of  his  lot  to  the  common  public  roadway 
opening  on  the  station  grounds.  The  entrance  to  the  station 
yard  is  protected  by  a gate,  which  is  frequently  kept  locked  at 
night,  and  the  user  of  the  defendant  has  been  subject  to  this 
restriction. 

The  defendant  made  the  entrance  from  his  lot  wider  some 
eight  or  ten  years  ago ; but  as  against  the  company  the  length 
of  user  of  that  additional  width  of  way  cannot  be  upheld. 
The  company’s  contention  was  of  law,  and  was  placed  on  the 
footing  that  a railway  company  had  not  power  to  dedicate  part 
of  its  property,  as  that  would  be  repugnant  to  the  title  by 
which  it  held  its  land.  And,  by  parity  of  reason,  that  no  pre- 
sumption of  grant  could  arise  from  length  of  user  to  support  an 
easement,  and  that,  therefore,  no  right'  of  way  has  been 
established  as  a matter  of  law. 

That  doctrine,  though  it  has  some  colour  from  expressions 
in  Guthrie  v.  Canadian  Pacihc  R.  W.  Co.  (1900-01),  27  A.R.  64, 
31  S.C.R.  155,  is  not  regarded  as  law  by  many  great  authorities, 
by  which  I am  bound. 
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There  is  a line  of  cases  beginning  with  Rex  v.  Inhabitants 
of  Leake  (1833),  5 B.  & Ad.  469,  478,  down  to  the  present 
time,  which  establishes  that  railway  lands  may  be  dedicated  for 
public  or  other  user,  so  long  as  that  user  is  not  incompatible 
with  the  present  and  actual  requirements  of  the  railway. 

Such  is  indubitably  the  case  here,  inasmuch  as  for  over 
thirty  years  the  defendant’s  use  of  the  path  has  in  no  way 
harmed  the  company,  and  has  not  called  for  the  slightest 
complaint  till  this  action  is  brought.  There  is  no  change 
proposed  to  be  made  in  the  station  ground,  over  an  unused 
side  of  which  this  path  runs,  nor  is  any  change  even  contem- 
plated, though  some  vague  evidence  was  given  of  what  might 
be  done,  or  of  some  way  in  which  this  particular  strip  of  land 
might  be  utilized  by  the  company. 

This  path  is  a matter  of  no  small  importance  to  the 
defendant,  as  it  is  in  fact  his  only  means  of  outlet. 

I think  he  is  entitled  to  be  undisturbed  in  his  use  of  the 
path,  as  aforetime,  i.e.,  of  its  original  width  as  a foot  path  for 
pedestrians,  subject  to  the  right  of  the  company  to  keep  its 
gate  closed  and  locked  as  before,  so  long  as  the  station  is  in  its 
present  condition. 

That  form  of  relief  is,.  I think,  justified  by  the  decision  in 
Grand  Junction  Canal  Co.  v.  Petty  (1888),  21  Q.B.D.  273, 
276.  See  also  In  re  Gonty  and  Manchester,  Sheffield,  and 
Lincolnshire  R.W.  Co.,  [1896]  2 Q.  B.  439;  Foster  v.  London, 
Chatham,  and  Dover  R.W.  Co.,  [1895]  1 Q.  B.  711;  Wells  v. 
Northern  R.W.  Co.  (1887),  14  O.B.  594. 

These  cases  explain  and  reduce  the  effect  of  Mulliner  v. 
Midland  R.W.  Co.  (1879),  11  Ch.  D.  611,  relied  on  by  the 
plaintiffs,  and  apparently  followed  in  Guthrie  v.  Canadian 
Pacific  R.W.  Co.,  31  S.C.R.  155,  in  which  it  was  held  as  a 
matter  of  fact  that  the  user  of  the  locus  in  quo  was  incompati- 
ble with  control  and  ownership  of  the  railway. 

As  to  the  general  law  I quote  the  language  of  Cairns,  L.J., 
in  Rangeley  v.  Midland  R.W.  Co.  (1868),  L.R.  3 Ch.  306,  310: 
“ A railway  company  may  grant  an  easement  over  the  land  as 
soon  as  they  become  proprietors  of  the  land.” 

This  conclusion  is  in  accord  with  United  States  law.  See 
Elliott  on  Railroads,  sec.  1140,  and  Lehigh  Valley  R.R.  Co.  v. 
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McF avian  (1881),  43  N.  J.  Law  605 ; Turner  v.  Fitchburg 
R.R.  Go.  (1888),  145  Mass.  433. 

The  company  interfered  with  and  caused  injury  to  the 
defendant’s  gate  and  should  pay  $10  damages  on  the  counter- 
claim. 

The  action  should  be  dismissed  with  costs  and  costs  of 
counterclaim  to  be  paid  to  the  defendant. 


C.  A. 

1904 

Gkand 
Teunk  R.W. 
Co. 

V. 

Vallieae. 
Boyd,  C. 


The  plaintiffs  appealed  to  the  Court  of  Appeal,  and  their 
appeal  was  heard  by  Moss,  C.  J.  0.,  Osler,  Garrow,  and 
Maclaren,  JJ.A.,  on  the  22nd  September,  1903. 

JV.  R.  Riddell,  K.  C.,  and  H.  E.  Rose,  for  the  appellants. 
The  facts  are  not  sufficient  to  establish  a right  of  way  against 
a private  owner,  much  less  against  a railway  company : Tickle 
V.  Brown  (1836),  4 A.  & E.  369.  This  way  has  not  been  used 
continuously  or  as  of  right.  The  land  is  not  superfluous ; it  is 
used  as  a part  of  the  station  premises ; the  defendant  may  have 
passed  over  the  land  oftener  than  other  persons,  but  he  was 
only  doing  what  any  one  was  allowed  to  do.  The  basis  of  the 
defendant’s  claim  must  be  a grant  from  the  owner  of  the  land 
over  which  the  way  passes:  Earl  de  la  Warr  v.  Miles  (1881), 
17  Ch.  D.  535,  584,  591,  593;  In  re  Canada  Southern  R.W. 
Co.  and  Lewis  (1884),  20  C.L.J.  241.  At  the  time  this  grant 
is  supposed  to  have  been  made,  1871,  the  power  of  the  plain- 
tiffs’ predecessors  (the  Northern  Railway  Company)  was,  under 
12  Viet.  ch.  196,  sec.  1 (C.),  to  “purchase  and  hold  real  estate 
for  the  use  of  the  company,  and  to  let,  convey,  and  otherwise 
depart  therewith  for  the  benefit  and  on  account  of  the  com- 
pany.” There  was  no  consideration  for  the  supposed  grant, 
and  a voluntary  conveyance  could  not  be  for  the  benefit  and 
on  account  of  the  company : Mulliner  v.  Midland  R.  W.  Co., 
11  Ch.  D.  611,  620.  The  general  Railway  Acts  are  not 
applicable,  and  if  they  were,  they  would  not  help  the  defen- 
dant. Nowhere  is  power  conferred  to  give  away  the  company’s 
land.  The  Mulliner  case  has  been  approved  in  Ayr  Harbour 
Trustees  v.  Oswald  (1883),  8 App.  Cas.  623,  624,  and  its 
authority  is  not  weakened  by  Grand  Junction  Canal  Co.  v. 
Petty,  21  Q.B.D.  273,  or  In  re  Gonty  and  Manchester,  Sheffield, 
and  Lincolnshire  R.W.  Co.,  [1896]  2 Q.B.  439.  We  refer  also 
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to  Guthrie  v.  Canadian  Pacific  R.  W.  Go.,  27  A.R.  64,  31  S.C.R. 
155  ; Canada  Southern  R.  W.  Co.  v.  Town  of  Niagara  Falls 
(1892),  22  O.R.  41 ; City  of  Hamilton  v.  Morrison  (1868),  18 
C.  P.  228;  Kilburn  y.  Adams  (1843),  7 Metcalf  (Mass.)  33; 
Monmouthshire  Canal  Co.  v.  Harford  (1834),  1 C.  M.  & R. 
614,  631;  Barry  v.  Lowry  (1877),  Ir.  R.  11  C.  L.  483;  Roch- 
dale Canal  Co.  v.  Radcliffe  (1852),  18  Q.  B.  287;  Proprietors 
of  Staffordshire  and  Worcestershire  Canal  Navigation  v.  Pro- 
prietors of  Birmingham  Canal  Navigations  (1866),  L.  R.  1 
H.  L.  254 ; Creyhe  v.  Corporation  of  the  Level  of  Hatfield 
Chase  (1896),  12  Times  L.R.  383,  385,  386;  Hollins  v.  Verney 
(1884),  13  Q.B.D.  304.  There  can  be  no  way  of  necessity;  the 
plaintiffs  are  not  the  defendant’s  grantors. 

J.  W.  McCullough  and  S.  W.  McKeown,  for  the  defendant. 
The  Chancellor’s  findings  on  the  questions  of  fact  should  hot  be 
disturbed.  There  is  ample  evidence  that  the  way  had  been 
used  and  enjoyed  as  of  right  by  the  defendant  and  his  pre- 
decessors, actually,  openly,  continuously,  and  without  interrup- 
tion for  30  years  and  more  next  preceding  the  commencement 
of  this  action.  The  plaintiffs  gave  no  evidence  to  the  contrary. 
The  lands  are  superfluous  lands : Great  Western  R.  W.  Co.  v. 
May  (1874),  L.  R.  7 H.  L.  283.  In  1871  the  railway  company 
had  power  by  sec.  7 of  the  Dominion  Railway  Act,  1868,  to  sell 
or  dispose  of  their  lands.  See  sec.  6 of  that  Act,  and  38  Viet, 
ch.  65,  secs.  24,  28  (D.),  not  repealed  by  the  Act  of  1879. 
There  is  no  evidence  that  the  railway  company  ever  made  use 
of  the  lands  over  which  the  defendant’s  way  runs ; his  use  of 
the  way  has  not  interfered  with  the  purposes  for  which  the 
company  were  incorporated.  The  defendant  relies  on  the  cases 
cited  by  the  Chancellor.  This  is  the  defendant’s  only  outlet 
from  his  land,  as  pointed  out  by  the  Chancellor,  and  he  should 
not  be  deprived  of  it. 

January  25.  Moss,  C.J.  O. : — This  is  an  appeal  from  a 
judgment  of  the  Chancellor  dismissing  the  plaintiffs’  action  and 
awarding  the  defendant  SIO  damages  on  his  counterclaim. 

The  purpose  of  the  action  is  to  restrain  the  defendant  from 
crossing  a portion  of  the  plaintiffs’  property  at  their  railway 
station  known  as  Maple  station,  on  the  northern  section  of 
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their  railway  system ; and  to  recover  damages  for  injury  to 
their  fences.  The  defence  is  that  the  defendant  is  the  owner 
of  premises  adjoining  the  plaintiffs’  station  ground,  and  that  he 
and  those  through  whom  he  claims  title  have  for  more  than 
30  years  enjoyed  a way  over  the  plaintiffs’  station  grounds, 
both  as  a foot  way  and  as  a carriage  way,  and  he  claims  a right 
of  way  under  the  statute  and  sets  up  a lost  grant.  By  way  of 
counterclaim  the  defendant,  repeating  the  allegations  of  his 
statement  of  defence,  and  further  alleging  that  the  plaintiffs 
wrongfully  broke  down  his  fence  and  damaged  his  property, 
claims  damages  and  an  injunction  to  prevent  a repetition  of  the 
alleged  acts  of  trespass. 

The  learned  Chancellor  held  it  established  that  the  defen- 
dant had  used  openly,  continuously,  and  without  interruption 
for  over  30  years,  a footpath,  well  defined,  from  the  rear  of  his 
lot  to  the  common  public  roadway  opening  on  the  station 
grounds.  And  he  found  that  the  defendant  was  entitled  to  a 
foot  way  as  set  up  and  claimed  by  him,  but  not  to  a carriage 
way,  and  that  he  was  entitled  to  be  undisturbed  in  his  use  of 
the  path  as  of  its  original  width  as  a footpath  for  pedestrians, 
so  long  as  the  station  is  in  its  present  condition,  subject  to  the 
right  of  the  plaintiffs  to  keep  their  gate  opening  from  the 
highway  into  their  grounds  locked  as  before  the  action. 

It  is  to  be  observed  that  the  judgment  as  issued  does  not 
declare  the  limitations  placed  by  the  learned  Chancellor  upon 
the  defendant’s  rights. 

It  is  not  necessary  to  discuss  the  evidence  upon  which  these 
conclusions  are  based,  or  to  determine  whether  it  supports  the 
finding.  Assuming  that  it  does,  the  question  is  whether  the 
fact  of  the  user  as  described  is  sufficient  to  give  the  defendant 
the  right  he  claims  as  against  the  plaintiffs.  The  right  as 
claimed  must  rest  on  the  presumption  of  a grant  raised  by  20 
years’  user,  since  every  prescription  presupposes  a grant  to 
have  existed.  And  in  order  to  establish  a prescriptive  right  it 
must  be  claimed  under  and  through  some  one  who  had  a right 
to  grant  or  create  the  easement  claimed.  And  from  this  it 
follows  that  if  an  actual  grant  would  have  been  illegal  and 
void,  a grant  implied  from  20  years’  user  could  not  be  valid. 
Thus  in  Rochdale  Canal  Go.  v.  Radcliffe,  18  Q.  B.  287,  a case 
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similar  in  some  respects  to  the  present  case,  Coleridge,  J.,  said 
(p.  314):  “The  foundation  of  the  fourth  plea  is  a supposed 
grant,  the  existence  of  which  is  to  he  shewn  by  acts  of  user. 
But,  if  the  acts  of  user  would  not  be  legal,  the  grant  cannot  be 
inferred  from  them.”  And  Erie,  J.,  said  (p.  315):  “The  party 
seeking  to  establish  such  a claim  must  shew  a grant  by  a 
person  capable  of  making  the  grant  relied  upon.”  In  Pro- 
prietors of  Staffordshire  and  Worcestershire  Canal  Navigation 
V.  Proprietors  of  Birmingham  Canal  Navigations,  L.R.  1 H.L. 
254,  the  plaintiffs  claimed,  inter  alia,  a right  by  prescription 
to  a stream  of  water.  It  was  held  that  the  nature  of  the 
stream  prevented  a claim  by  prescription.  But,  dealing  with 
the  question  whether  the  defendants  could  lawfully  make  a 
grant  of  the  user  in  the  manner  contended  for  by  the  plaintiffs, 
Lord  Chelmsford  said  (p.  268) : “ To  impose  such  a servitude 
upon  the  water  in  their  canal  as  that  contended  for  by  the 
appellants  would  have  been  ultra  vires  of  the  respondents,  and 
consequently  length  of  user  could  never  confer  an  indefeasible 
claim  upon  the  appellants  under  the  Prescription  Act,  as  no 
grant  of  the  user  of  the  water  could  have  been  lawfully  made 
by  the  respondents.”  And  Lord  Westbury  said  (p.  278):  “But 
if  the  Prescription  Act  had  been  at  all  applicable  it  would  be 
incumbent  on  the  appellants  to  prove  that  the  right  founded  on 
the  claim  by  user  might,  at  the  beginning  of,  or  during  that 
user,  have  been  lawfully  granted  to  them  by  the  respondents’ 
company.  No  such  prescription  can  be  maintained.  Had  any 
grant  been  made  at  any  time  by  the  respondents’  company  of 
the  right,  now  alleged  by  the  appellants  to  have  been  acquired 
against  them  by  user,  such  grant  would  have  been  ultra  vires 
and  void,  as  amounting  to  a contract  by  the  respondents  not  to 
perform  their  duty  by  improving  their  navigation,  and  con- 
ducting their  undertaking  with  economy  and  prudence  ” 

These  authorities  are  not  in  conflict  with  cases  in  which  it 
has  been  held  that  it  is  competent  for  trustees  or  corporations 
in  whom  lands  are  vested  for  public  purposes,  to  dedicate  the 
surface  to  the  use  of  the  public  as  a road  or  highway  when  not 
inconsistent  with  the  purposes  to  which  they  are  bound  to 
apply  the  lands.  The  acquisition  of  a private  way  under  the 
Prescription  Act  depends  upon  the  presumption  of  a grant,  but 
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dedication  to  the  public  of  a way  does  not,  and  though  it  has 
been  held  that  the  public  bodies  whose  powers  were  discussed 
in  Rex  v.  Inhabitants  of  Leake,  5 B.  & Ad.  478,  Grand  Junc- 
tion Canal  Co.  v.  Petty,  21  Q.B.D.  273,  and  similar  cases,  might 
consistently  with  those  powers  assent  to  a limited  dedication  to 
the  public,  it  does  not  necessarily  follow  that  it  would  be 
within  their  powers  to  grant  a private  right  of  way : Great 
Western  R.  W.  Co.  v.  Solihull  Rural  District  Council  (1902), 
86  L.T.  852,  18  Times  L.R.  707.  Nor  do  the  former  cases  con- 
flict with  cases  in  which  public  bodies  were  required  by  express 
enactment,  or  were  authorized  by  the  terms  of  their  incorpora- 
tion, to  agree  to  the  grant  of  rights  of  way  to  particular 
individuals,  as  in  In  re  Gonty  and  Manchester,  Sheffield,  and 
Lincolnshire  R.W.  Co.,  [1896]  2 Q.B.  439,  and  other  cases. 

In  the  present  case  the  right  claimed  by  the  defendant 
must  depend,  as  in  Midliner  v.  Midland  R.W.  Co.,  11  Ch.  D. 
611,  upon  the  powers  of  the  plaintiffs  or  their  predecessors  in 
title  to  make  the  grant. 

The  plaintiffs  derive  title  through  the  Northern  Railway 
Company  of  Canada,  under  an  instrument  dated  24th  January, 
1888.  The  Northern  Railway  Company  was  incorporated, 
under  the  name  of  the  Toronto,  Simcoe,  and  Lake  Huron  Union 
Railroad  Company,  by  an  Act  of  the  late  Province  of  Canada 
passed  in  1849,  12  Viet.  ch.  196.  This  Act  authorized  the 
company  to  purchase  and  hold  real  and  personal  estate,  and  to 
let,  convey,  and  otherwise  depart  therewith  for  the  benefit  and 
account  of  the  company,  and  so  far  as  regards  lands  acquired 
for  the  purpose  of  being  used  for  the  line  and  station  grounds 
no  greater  or  other  power  was  conferred.  The  wider  powers 
given  by  the  General  Railway  Act  of  Canada  of  1851,  and  C.S.C. 
ch.  66,  did  not  affect  the  Toronto,  Simcoe,  and  Lake  Huron  Union 
Railroad  Company.  Their  provisions  only  applied  to  railways 
the  construction  of  which  was  authorized  by  any  Act  passed  since 
the  30th  August,  1851.  In  Grand  Trunk  R.  W.  Co.  v.  Credit  Val- 
ley R.W.  Co.  (1879),  26  Gr.  572,  Proudfoot,  V.-C.,  was  inclined  to 
the  view  that  under  sec.  51  of  12  Viet.  ch.  196,  the  Northern 
Railway  Company  was  aflfected  by  the  general  Railway  Act. 
But  sec.  51  only  relates  to  the  railroad  or  line  authorized  to  be 
constructed,  not  to  the  company’s  powers  generally.  In  1868 
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the  Northern  Railway  was  declared  to  be  a work  for  the 
general  advantage  of  Canada,  but  none  of  the  general  Railway 
Acts  passed  by  the  Dominion  Parliament  was  made  applicable 
to  it  until  the  passing  of  the  Railway  Act,  1888,  secs.  3 and  5. 
And  by  sec.  90  {d)  the  power  of  a railway  company  to  sell  and 
dispose  of  lands  and  other  property  is  limited  to  so  much 
thereof  as  is  not  necessary  for  the  purposes  of  the  railway. 
The  user  on  which  the  defendant  relies  commenced  in  the  year 
1872.  At  that  time  the  Northern  Railway  Company  of 
Canada  had  no  power  to  make  a sale  or  grant  of  any  of  its 
property,  otherwise  than  for  the  benefit  and  account  of  the 
railway.  In  respect  of  lands  acquired  after  the  passing  of  the 
Northern  Railway  Act,  1875,  38  Viet.  ch.  75  (D.),  it  may  be 
that  the  company  has  wider  powers  of  selling  or  disposing  of 
the  same.  But  as  respects  the  land  in  question,  which  was 
acquired  before  the  passing  of  that  Act,  can  it  be  said  that 
the  grant  of  such  a right  as  that  claimed  by  the  defendant 
would  fall  under  the  head  of  a sale  or  disposition  for  the 
benefit  and  account  of  the  railway  ? The  land  comprising  the 
station  grounds  at  Maple  was  granted  to  the  Northern  Railway 
Company  by  deed  dated  the  12th  June,  1862.  Reference  to 
the  description  and  plan  mentioned  in  the  conveyance  shews 
that  the  parcel  was  acquired  for  use  by  the  company  as  a 
railway  station.  The  area  is  within  the  quantity  which  the 
company  was  authorized  to  acquire  for  the  purpose,  and  it  is 
proper  to  assume  that  in  the  judgment  of  the  directors  and 
officials  the  parcel  was  deemed  necessary  for  the  accommoda- 
tion and  use  of  the  railway  at  this  point.  In  Hooper  v. 
Bourne  (1880),  5 App.  Cas.  1,  Lord  O’Hagan  said  (p.  19): 
“ When  a company  purchases  land,  after  full  consideration,  on 
the  advice  of  competent  engineers,  and  with  ample  information 
as  to  its  probable  requirements,  it  may  be  fairly,  in  the  first 
instance,  presumed  to  have  taken  only  what  its  real  interests 
compelled  it  to  take.”  Neither  the  Northern  Railway  Com- 
pany nor  the  plaintiffs  have  ever  done  or  indicated  any 
corporate  or  other  unequivocal  act  from  which  it  could  be 
inferred  that  in  their  judgment  the  area  should  be  lessened,  or 
that  any  part  of  it  was  deemed  b;y  them  as  not  necessary  for 
the  purposes  of  the  railway.  And  in  the  absence  of  such 
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action  it  ought  to  be  presumed  that  there  was  no  intention  to 
treat  any  part  of  the  station  grounds  originally  laid  out  and 
acquired  as  superfluous  lands  in  the  hands  of  the  railway 
company.  The  company  should  not,  at  the  instance  of  parties 
who  are  neither  shareholders  nor  creditors,  be  subjected  to  an 
inquiry  for  a collateral  purpose  as  to  whether  the  land  taken 
by  the  company  for  station  grounds  40  years  ago,  and  ever 
since  enclosed  and  used  for  that  purpose,  should  be  deemed 
more  than  is  required  for  the  company’s  purposes.  Nor  should 
the  onus  be  placed  upon  the  company  of  shewing  that  it  is  or 
may  be  required  for  use  in  some  other  way.  To  do  so  would 
be  little  short  of  vexatious.  The  case  might  be  different  if 
some  corporate  action  detaching  or  setting  apart  some  portion 
of  it  as  not  used  or  required  were  shewn.  That  was  the  case 
in  Norton  v.  London  and  North  Western  R.W.  Co.  (1879),  13 
Ch.  D.  268.  The  evidence  in  the  present  case  shews  that  the 
whole  parcel  was  enclosed  by  the  company’s  fences  and  was 
open  for  use,  and  was  being  used,  by  the  public  resorting  to 
the  station  and  by  the  railway  company  in  connection  there- 
with, and  it  was  not  incumbent  upon  the  company  to  shew 
that  it  was  intended  to  utilize  any  part  of  these  grounds  for 
other  purposes.  It  would  appear,  therefore,  that  neither  at 
the  time  when  the  user  on  which  the  defendant  relies  began, 
nor  since,  was  there  power  in  the  railway  company  to  make  a 
grant  of  such  a right.  It  was  not  for  the  benefit  of  the  rail- 
way. Neither  was  it  of  lands  not  required  for  its  purposes. 
The  result  is  that  the  defendant  has  failed  to  establish  the 
right  which  he  is  claiming. 

It  was  strongly  urged  that  to  hold  the  defendant  not 
entitled  to  the  user  of  th^  right  is  to  deprive  him  of  his  only 
means  of  outlet  from  his  premises.  His  paper  title  does  not 
embrace  the  land  adjacent  to  or  abutting  upon  the  plaintiffs’ 
station  grounds.  Between  lot  49,  of  which  he  is  the  owner, 
and  the  plaintiffs’  grounds,  there  intervenes  a strip  of  land 
which  was  laid  out  as  a street  upon  the  plan  with  reference  to 
which  his  lot  is  described.  He  is  occupying  this  strip  as  part 
of  his  premises.  Assuming  that,  as  argued  on  his  behalf,  he 
has  acquired  the  title  by  possession — a very  doubtful  proposi- 
tion— that  does  not  carry  with  it  any  right  to  a way,  of 
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necessity  or  otherwise,  over  the  plaintiffs’  lands  in  order  to 
give  him  an  outlet:  Wilkes  v.  Greenway  (1890),  6 Times  L.K 
449,  on  appeal  from  the  decision  of  Vaughan  Williams,  J., 
reported  at  p.  290  of  the  same  volume.  Vide  also  Ecroyd  v. 
Coulthard,  [1897]  2 Ch.  554. 

It  is  to  be  hoped,  however,  that  the  plaintiffs  will,  in 
accordance  with  their  counsel’s  statement  at  the  trial,  permit 
the  defendant  to  gain  access  to  his  premises  by  the  same  means 
as  he  has  been  in  the  habit  of  doing,  while  the  station  grounds 
are  required  for  no  other  than  the  present  purposes. 

The  appeal  must  be  allowed  and  an  injunction  awarded  to 
the  plaintiffs,  and  the  counterclaim  must  be  dismissed.  The 
whole  with  costs  if  insisted  upon. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 


OsLER,  J.A. : — Under  the  special  Act  of  the  Northern  Rail- 
way Company  of  Canada — a company  which  now  forms  part 
of  the  Grand  Trunk  Railway  system,  though  it  is  still  governed 
by  its  special  Act — the  company  have  had  since  the  year  1875 
a much  wider  power  of  disposition  over  their  lands  than  they 
enjoyed  under  12  Viet.  ch.  196,  the  original  Act  of  incorpora- 
tion of  the  company.  And  it  appears  to  me  that,  at  least  as 
to  lands  not  actually  necessary  for  their  undertaking,  they 
might  be  disseised  of  them  or  lose  them  by  the  operation  of  the 
Statute  of  Limitations,  and  it  was  so  held  by  this  Court  in  the 
case  of  another  railway  possessing  similar  powers  in  the  case 
of  Erie  and  Niagara  R.W.  Go.  v.  Rousseau  (1890),  17  A.  R. 
483,  and  see  Midland  R.W.  Go.  v.  Wright,  [1901]  1 Ch.  738, 
neither  of  which  was  cited  in  the  argument.  See  also  Bohhett 
V.  South  Eastern  R.W.  Go.  (1882),  9 Q.B.D.  424.  I cannot  see 
that  in  1875  or  after  that  date  it  would  have  been  ultra  vires 
of  the  company  to  have  granted  the  small  strip  over  which  the 
qualified  right  of  way  has  been  established  by  the  judgment 
below,  along  the  unused  side  of  a large  station  ground.  It 
cannot  be  said  from  any  evidence  which  has  been  given  by 
them  to  be  necessary  for  the  purpose  of  their  undertaking,  nor 
a grant  of  it  to  be  incompatible  with  the  objects  prescribed  by 
the  Act.  If  a grant  could  have  been  made  of  it,  I think  the 
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easement  prescribed  for  might  be  acquired  under  the  statute 
after  the  year  1875  and  before  the  commencement  of  the 
action.  I agree  with  the  learned  Chancellor  that  it  has  been 
acquired.  The  facts  are  very  different  from  those  in  the 
Guthrie  case,  27  A.R.  64,  31  S.  C.  R.  155,  where  the  easement 
prescribed  for  was  actually  across  and  under  the  company’s 
right  of  way.  I would,  therefore,  dismiss  the  appeal. 
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Appeal  allowed ; Osler,  J.A.,  dissenting. 
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[DIVISIONAL  COURT.] 
Markle  V.  Donaldson  et  al. 


Master  and  Servant — Injury  to  Servant — Worlcmen’s  Compensation  Act — Defect 
in  Ways,  Works,  etc. — Person  Intrusted  with  Duty  of  Seeing  that  Condition 
Proper — Fellow  Servant — Negligence. 

The  plaintiff  was  employed  by  the  defendants  as  a carpenter,  and  was 
engaged  in  shingling  a building  when  a cleat  which  he  was  using  as  a means 
of  support  gave  way  and  he  was  thrown  to  the  ground  and  injured.  There 
was  evidence  that  the  cleat  gave  way  owing  to  one  of  the  shingles  to  which 
it  was  attached  not  having  been  properly  fastened  to  the  roof,  and  that  the 
mode  adopted  of  fastening  it  and  the  other  cleats  on  the  roof  was  an  unsafe 
one.  It  did  not  appear  by  whom  the  cleats  had  been  put  on  ; they  were  on 
before  the  plaintiff  began  to  shingle  the  roof  ; and  he  was  not  one  of  the 
workmen  employed  on  the  building  when  they  were  put  on  : — 

Held,  that  the  cleat  was  a part  of  “the  ways,  works,  machinery,  plant, 
buildings  or  premises  connected  with,  intended  for  or  used  in  the  business 
of  the  employer,”  within  the  meaning  of  sub-sec.  1 of  sec.  3 of  the  Workmen’s 
Compensation  for  Injuries  Act,  R.S.O.  1897,  ch.  160;  and,  there  being 
evidence  upon  which  a jury  might  find  that  the  cleat  was  defective  in  that 
it  was  not  securely  fastened,  that  the  defective  condition  was  the  proximate 
cause  of  the  injury,  and  that  it  was  due  to  the  negligence  of  the  defendants’ 
workmen  who  put  on  the  cleats,  the  defendants  would  be  answerable  for 
that  negligence  (if  found)  as  being  negligence  of  persons  intrusted  by  them 
with  the  duty  of  seeing  that  the  condition  or  arrangement  of  the  ways,  etc. , 
was  proper,  within  the  meaning  of  sub-sec.  1 of  sec.  6. 

Differences  between  sub-sec.  1 of  sec.  6 and  the  corresponding  provision  of  the 
English  Act,  pointed  out. 

Under  sub-sec.  1 of  sec.  6 of  the  Ontario  Act  the  employer  is  answerable,  so 
far  as  the  condition  or  arrangement  of  the  ways,  etc.,  is  concerned,  for  the 
negligence  of  any  person,  whether  in  his  service  or  not,  to  whom  he  intrusts 
the  duty  mentioned  in  the  sub-section,  in  the  performance  of  that  duty,  in 
the  same  way  and  to  the  same  extent  as  he  would  have  been  answerable  at 
the  common  law  had  he  taken  upon  himself  personally  the  performance  of 
the  duty  ; and  where  an  appliance  necessary  for  the  safety  of  the  workman 
is  required  in  the  course  of  the  work,  and  the  employer  directs  any  one  to 
provide  it  ready  for  the  use  of  the  workman,  that  person  is  one  intrusted 
with  the  duty  of  seeing  that  the  appliance  is  proper. 

Giles  V.  Thames  Ironworks  Shipbuilding  Co.  (1885),  1 Times  L.R.  469,  and 
Ferguson  v.  Galt  Public  School  Board  (1900),  27  A.R.  480,  followed. 

In  this  case  it  made  no  difference  that  it  was  not  shewn  that  any  one  had  been 
employed  to  put  on  the  cleats  as  a separate  piece  of  work  ; the  defendants 
knew  that  the  cleats  were  required  and  would  be  put  on  by  the  workmen 
whom  they  sent  to  do  the  work  of  shingling.  If  the  plaintiff  had  been  the 
workman  intrusted  with  the  duty,  or  even  one  of  a number  of  workmen 
sent  to  do  the  work  of  shingling,  different  considerations  would  apply. 

Appeal  by  the  plaintiff  from  the  judgment  directed  to  be 
entered  dismissing  his  action,  after  the  trial  at  Hamilton  before 
Ferguson,  J.,  and  a jury,  on  the  24th  and  25th  March,  1903, 
the  learned  Judge  having  ruled  that  the  appellant  had  not 
made  a case  to  go  to  the  jury.  Jp 
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The  appellant  sued  to  recover  damages  for  injuries  which  he 
sustained  while  in  the  employment  of  the  respondents,  as  a 
carpenter,  owing,  as  he  alleged,  to  the  negligence  of  the  respon- 
dents, and  he  based  his  claim  both  on  the  common  law  and  the 
Workmen’s  Compensation  for  Injuries  Act. 

At  the  time  of  the  accident  the  appellant  was  engaged  in 
shingling  a building  on  Herkimer  street,  in  the  city  of  Hamil- 
ton. The  accident  occurred  on  the  morning  of  the  2nd  October, 
1902.  The  plaintiff  had  been  working  on  this  building  before 
the  1st  of  that  month,  but  had  been  taken  away  from  it  to 
work  on  another  building,  and  was  brought  back  on  the  1st 
October  by  the  respondent  Patterson  to  work  on  the  Herkimer 
street  building.  At  this  time  the  first  two  courses  of  shingles 
had  been  put  on  around  the  building,  one  above  the  other,  and 
cleats  were  apparently  in  position,  ready  for  use.  The  cleats 
were  a means,  and  a necessary  one,  to  enable  the  workman 
engaged  in  shingling  to  do  his  work  in  safety,  and  were 
designed  to  form  a foothold  for  him. 

The  mode  adopted  by  the  respondents  of  affixing  the  cleats 
to  the  roof  was  by  nailing  two  shingles  to  the  cleat,  one  at  or 
near  each  end,  and  then  nailing  the  shingles  to  the  sheeting 
boards,  ordinary  shingle  nails  being  used  for  that  purpose. 

The  accident  occurred  when  the  appellant  was  using  the 
cleat  as  a means  of  support  in  doing  the  work  of  shingling  in 
which  he  was  engaged.  It  gave  way  under  the  pressure 
applied  to  it,  and  in  consequence  of  its  giving  way  the  appellant 
was  precipitated  to  the  ground,  receiving  in  his  fall  severe 
injuries. 

There  was  evidence  that  the  cleat  gave  way  owing  to  one 
of  the  shingles  to  which  it  was  attached  not  having  been 
properly  fastened  to  the  roof,  and  there  was  also  evidence  that 
the  mode  adopted  on  the  respondents’  work  of  fastening  the 
cleats,  even  if  it  had  been  properly  carried  out,  was  an  unsafe 
one ; though  it  was  also  shewn  that  the  mode  adopted  was  that 
in  use  by  other  builders. 

The  appellant  was  working  under  a foreman  of  the  respon- 
dents, named  Donaldson,  who  had  charge  of  the  men  employed 
on  the  work — the  appellant  and  another  man  being  the  only 
ones  employed  at  the  time  of  the  accident.  Donaldson  appeared 
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C.  also  to  have  worked  on  the  building  as  a carpenter  with  the 
men  under  his  charge. 

Markle  It  did  not  appear  by  whom  the  cleats  had  been  put  on.  All 

Donaldson,  ^^at  was  shewn  was  that  they  were  not  on  when  the  appellant 
was  taken  from  the  Herkimer  street  building  to  the  Greening 
one,  and  that  they  were  on  when  he  returned  to  work  on  the 
former  on  the  1st  October. 

Nor  was  it  shewn  who  had  been  working  on  the  Herkimer 
street  building  during  the  appellant’s  absence  from  it,  or 
whether  any  work  had  been  done  on  it,  in  the  meantime,  except 
that  of  putting  on  the  two  courses  of  shingles  and  the  cleats. 

Ferguson,  J.,  at  the  close  of  the  appellant’s  case,  ruled  that 
he  had  not  made  out  sufficient  to  go  to  the  jury  in  support  of 
his  claim,  either  at  common  law  or  under  the  Act. 

The  appeal  was  heard  by  Meredith,  C.J.C.P.,  MacMahon 
and  Teetzel,  JJ.,  on  the  9th  November,  1903. 

G.  Lynch-Staunton,  K.C.,  for  the  appellant.  The  appliances 
for  doing  the  work  were  defective.  There  was  a defect  in  the 
ways,  works,  and  machinery.  The  cleat  gave  way,  and  the  appel- 
lant fell.  The  cleat  was  found  on  the  ground  with  only  one  nail 
in  it;  it  was  4 or  5 feet  long.  There  was  a foreman  in  charge  of 
the  work.  The  cleat  was  a way;  it  was  plant — not  part  of  the 
building.  See  Heaven  v.  Pender  (1882),  9 Q.  B.  D.  302.  It 
was  the  duty  of  the  respondents  to  look  to  the  condition  of  the 
cleats,  to  see  that  they  were  fit  and  sufficient : Fraser  v.  Fraser 
(1882),  9 Ct.  of  Sess.,  4th  series,  896 ; Kelly  v.  Davidson 
(1900),  31  O.R.  521,  32  O.  R.  8,  27  A.  R.  657;  Macdonald  v. 
Wyllie  (1898),  1 Ct.  of  Sess.,  5th  series,  339 ; Cripps  v.  Judge 
(1884),  13  Q.B.D.  583;  Heske  v.  Samuelson  (1883),  12  Q.B.D. 
30;  Wehh  v.  Rennie  (1865),  4 F.  & F.  608 ; Huxam  v.  Thoms 
(1882),  72  L.T.  Jour.  227  ; Murphy  v.  Phillips  (1876),  35  L.T. 
Rep.  477  ; Ferguson  v.  Galt  Public  School  Board  (1900),  27 
A.R.  480. 

W.  R.  Riddell,  K.  C.,  for  the  respondents.  This  is  not  a 
defect.  None  of  the  cases  cited  would  warrant  this  being 
called  a defect  in  a way  or  a plant.  A cleat  is  not  a way ; 
Howe  V.  Finch  (1886),  17  Q.  B.  D.  187.  It  is  not  plant : Far- 
mouth  V.  France  (1887),  19  Q.B.D.  647,  658;  Conway  v. 
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Clemence  (1885),  2 Times  L.  R.  80.  It  would  seem  from  the 
evidence  that  the  appellant  himself  was  to  secure  the  cleat. 
There  is  no  liability  at  common  law : Foley  v.  Webster  (1892), 
21  S.  C.  R.  580,  586;  Wilson  v.  Botsford-Jenks  Co.  (1902),  1 
O.W.  R.  101.  At  common  law  it  must  be  shewn  that  the 
master  knew  of  the  defect  and  the  servant  did  not : Rudd  v. 
Bell  (1887),  13  0.  R.  47.  There  was  nothing  wrong  with  the 
material  itself ; the  accident  happened  because  a workman  did 
not  do  what  he  should  have  done.  The  servant  must  take  the 
consequences  of  his  own  neglect.  It  is  not  a question  for  the 
jury:  Moore  v.  Ross  (1890),  17  Ct.  of  Sess.,  4th  series,  796; 
Hart  v.  Lancashire  and  Yorkshire  R.W.  (7o.  (1869),  21  L.  T. 
Rep.  261 ; Snook  v.  Grand  Junction  Waterworks  Co.  (1886),  2 
Times  L.R.  308.  There  is  nothing  upon  which  a jury  can  find 
negligence;  it  is  not  sufficient  that  there  is  a suspicion  or 
inference  of  negligence : Cotton  v.  Wood  (1860),  8 C.B.N.S. 
568,  571 ; Lovegrove  v.  London,  Brighton,  etc.,  R.W.  Co.  (1864), 
16  C.B.N.S.  669,  at  p.  692;  Toomey  \.  London,  Brighton,  etc., 
R.W.  Co.  (1857),  3 C.B.N.S.  146,  at  p.  150. 

Lynch-Staunton,  in  reply.  Howe  v.  Finch,  17  Q.B.D.  187, 
is  not  law  in  this  country,  as  is  pointed  out  in  Holmested  on 
The  Workmen’s  Compensation  for  Injuries  Act,  pp.  31,  32,  43. 
I refer  to  Willetts  v.  Watt,  [1892]  2 Q.  B.  92 ; Griffiths  v. 
Hamilton  Electric  Light  and  Cataract  Power  Co.  (1903),  6 
O.L.R.  296. 

January  30.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C. J.  (after  setting  out  the  facts  as  above) : — I am 
inclined  to  think  that  there  was  evidence  to  go  to  the  jury  that 
the  mode  adopted  by  the  respondents  of  fixing  the  cleats  to  the 
roof  was  an  unsafe  one,  but  no  evidence  was  adduced  to 
shew  that  they  knew  this.  According  to  the  appellant’s 
evidence,  he  knew  that  it  was  an  unsafe  method,  and  did  not 
call  the  attention  of  his  employers  to  it ; and  it  does  not 
appear  that  he  had  any  reasonable  excuse  for  failing  to  do  so, 
or  that  he  was  aware  that  his  employers  or  some  person 
superior  to  himself  in  their  service  already  knew  that  the  mode 
adopted  was,  if  in  fact  it  was,  an  unsafe  one. 

The  provisions  of  sub-sec.  3 of  sec.  6 of  the  Act  are,  there- 
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fore,  a conclusive  answer  to  the  appellant’s  claim,  in  as  far  as  it 
was  based  on  this  alleged  ground  of  negligence. 

Nor  at  the  common  law  was  any  case  made.  It  was  not 
even  suggested  that  the  respondents  or  either  of  them  had 
personally  done,  or  directed,  or  interfered  in,  the  work  of 
putting  on  the  cleats,  nor  was  it  questioned  that  they  had 
supplied  all  the  materials  which  were  necessary  for  making 
them  safe  and  sufficient  for  the  purpose  for  which  they  were 
intended,  and  it  was  not  shewn  that  the  workmen  employed  by 
the  respondents  in  the  work  were  not  competent  workmen,  or 
if  they  were  not,  that  the  respondents  knew  or  ought  to  have 
known  it. 

The  case  is  very  like  Tarrant  v.  Wehh  (1856),  18  C.B.  797, 
in  which  it  was  held  that  upon  such  a state  of  facts  as  appears, 
as  I have  said,  in  this  case,  the  employer  is  not  liable. 

In  that  case  the  appliance  for  doing  the  work  in  which  the 
plaintiff  was  engaged  was  a scaffold,  which  had  been  erected  by 
a fellow-servant  of  the  plaintiff*  by  the  direction  of  the  defen- 
dant, and  there  was  evidence  that  it  had  been  insecurely  built, 
in  consequence  of  which  it  fell,  causing  injury  to  the  plaintiff, 
and  it  was  held  that  the  plaintiff  was  not  entitled  to  recover 
unless  he  could  shew  that  the  defendant  personally  interfered 
with  its  erection  or  knowingly  employed  an  unskilful  and 
incompetent  person  to  erect  it. 

See,  also,  Wilson  v.  Merry  (1868),  L.R.  1 H.L.  Sc.  326,  at  p. 
332,  per  Lord  Cairns,  L.C. 

I am  unable,  however,  to  agree  with  the  ruling  as  to  the 
liability  of  the  respondents  in  so  far  as  it  was  rested  on  the 
provisions  of  the  Act. 

The  cleat  was,  in  my  opinion,  a part  of  “ the  ways,  works, 
machinery,  plant,  buildings  or  premises  connected  with, 
intended  for  or  used  in  the  business  of  tne  employer,”  within 
the  meaning  of  sub-sec.  1 of  sec.  3. 

It  occupied,  in  respect  of  the  work  which  was  being  done,  a 
similar  position  to  that  of  a scaffold  or  ladder,  and  it  or  some 
such  means  was  admittedly  necessary  for  the  safety  of  the 
workmen  employed  in  shingling  the  building. 

There  was  evidence  that  the  “ cleat  ” was  defective  in  that- 
it  was  not  securely  fastened,  and  that  it  was  not  only  insuffi- 
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cient  for  the  purpose  for  which  it  was  intended  but  was  worse 
than  if  nothing  had  been  provided,  because  it  invited  the 
workman  to  use  it  as  a safe  support  in  doing  his  work,  when 
in  fact  it  was  unsafe. 

There  was  evidence  also  that  the  defective  condition  of  the 
cleat  was  the  proximate  cause  of  the  injury  to  the  appellant ; 
and,  putting  the  case  most  favourably  for  the  respondents,  that 
the  defect  in  the  cleat  was  due  to  the  negligence  of  the  work- 
man of  the  respondents  who  put  it  on ; and  the  appellant  was 
admittedly  not  one  of  the  workmen  employed  on  the  building 
when  that  work  was  done. 

The  appellant’s  right  to  recover,  if  I am  right  in  my  view 
of  the  undisputed  facts  and  the  inferences  which  the  jury 
might  reasonably  have  drawn,  depends  upon  whether,  if  the 
jury  had  drawn  the  inferences  I have  suggested  as  open  to  be 
drawn  from  the  evidence,  the  defendants  are  answerable  for  the 
negligence  which  in  that  case  would  have  been  established. 

Granting  that  the  negligence  was  that  of  a fellow-servant, 
if  the  case  is  within  the  provisions  of  sub-sec.  1 of  sec.  6,  that 
is,  in  my  opinion,  wholly  immaterial.  The  object  of  the  legis- 
lation was  to  mitigate  the  rigour  of  the  common  law  doctrine 
of  common  employment,  and  the  consequences  which  flowed 
from  it,  and  to  have  made  the  employer  liable  for  the  negli- 
gence of  one  whom  he  intrusts  with  “ seeing  that  the  condition 
or  arrangement  of  the  ways  . . . are  proper  ” only  where 

that  person  is  not  a fellow-servant  of  the  injured  workman,  in 
my  opinion  would  have  been  to  retain  the  rigour  of  the 
common  law  doctrine  in  its  most  obnoxious  form ; but  the 
Legislature  has  not  said  so,  and  I can  see  no  reason  for  not 
giving  to  the  words  it  has  used  their  ordinary  ‘ grammatical 
sense  and  meaning,  or  for  refining  them  away  under  the  process 
of  judicial  exposition. 

I may  observe  in  passing  that  there  is  a marked  difference 
between  the  corresponding  section  of  the  English  Act  and  sub- 
sec. 1 of  sec.  6 of  our  Act. 

The  English  Act  requires  that  the  person  intrusted  shall  be 
some  person  “ in  the  service  of  the  employer,”  and  therefore, 
when  a competent  independent  contractor  is  employed,  the 
common  law  rule  applies,  and  the  employer  is  not  answerable 
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to  his  workman  for  injuries  sustained  by  him  owing  to  the 
contractor  having  negligently  performed  the  work  he  was 
intrusted  to  do:  Kiddle  v.  Lovett  (1885),  16  Q.B.D.  605. 

The  English  provision  is  also  that  the  person  has  been 
intrusted  with  the  duty  of  seeing  that  the  machinery  . 
are  “ in  proper  condition.”  The  corresponding  provision  of  our 
Act  is  that  he  has  been  intrusted  with  the  duty  of  seeing  that 
the  condition  or  arrangement  of  the  ways  . . “ are  proper.” 

These  differences  between  sub-sec.  1 of  sec.  6 of  our  Act, 
and  the  corresponding  provision  of  the  English  Act,  make  it 
clear  that  the  Legislature  of  this  Province  intended  to  place 
upon  the  employer  a higher  duty  towards  his  employees  than 
it  was  thought  right  in  England  to  place  upon  him,  and  to 
make  him  answerable,  as  far  as  the  condition  or  arrangement 
of  the  ways  ...  is  concerned,  for  the  negligence  of  any 
person,  whether  in  his  service  or  not,  to  whom  he  intrusts  the 
duty  mentioned  in  the  sub-section,  in  the  performance  of  that 
duty,  in  the  same  way  and  to  the  same  extent  as  he  would 
have  been  answerable  at  the  common  law  had  he  taken  upon 
himself  personally  the  performance  of  the  duty. 

It  follows,  I think,  from  this  view  of  the  enactment  that 
where  an  appliance  necessary  for  the  safety  of  the  workman  is 
required  in  the  course  of  the  work,  and  the  employer  directs 
any  one  to  provide  it  ready  for  the  use  of  the  workman,  that 
person  is  one  intrusted  . . with  the  duty  of  seeing  that  the 

appliance  is  proper.  This,  no  doubt,  is  a wide  extension  of  the 
common  law  liability  of  the  employer,  but  it  is  to  be  borne  in 
mind  that,  if  he  is  made  liable,  he  has  his  remedy  over  against 
the  person  he  has  employed;  the  hardship  of  making  him  liable 
where  he  employs  a skilful  and  competent  person  to  do  the 
work  is,  therefore,  perhaps  not  so  great  as  it  may  at  first  sight 
appear. 

In  Giles  V Thames  Ironworks  Shipbuilding  Co.  (1885),  1- 
Times  L.  R.  469,  the  view  I have  expressed  appears  to  have 
been  adopted  by  a Divisional  Court.  In  that  case  the  duty  of 
safely  laying  the  planks  of  a temporary  staging,  on  which  the 
plaintiff  had  to  walk  in  carrying  iron  plates  to  a ship  which 
the  defendants  were  building  in  their  ship  yard,  had  been 
intrusted  by  the  defendants  to  their  shipwrights  in  the  yard, 
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and  there  was  evidence  that  the  work  had  been  negligently 
done  by  them,  in  consequence  of  which,  while  engaged  in  doing 
his  work,  the  plaintiff  was  injured,  and  a verdict  having  been 
found  for  the  plaintiff,  a motion  to  set  it  aside,  on  the  ground 
that  there  was  no  evidence  to  go  to  the  jury,  was  refused. 

In  Ferguson  v.  Galt  Public  School  Board,  27‘  A.  R.  480, 
although  it  was  not  necessary  for  the  decision  of  the  case 
to  determine  what  the  effect  of  the  sub-section  is,  the  observa- 
tions of  Osier,  J.A.,  seem  to  indicate  that  he  was  of  opinion 
that,  had  it  been  shewn  that  the  workman  Webster  had 
authority  from  the  employer  to  erect  the  way  which  the 
plaintiff  was  using  when  he  was  injured,  he  might  have  been 
entitled  to  recover  under  the  sub-section,  and  the  Chief  Justice 
(Burton),  referring  to  the  same  point,  said  that  it  was  not 
necessary  to  inquire  whether,  had  such  a state  of  facts  been 
shewn,  the  plaintiff  would  have  been  entitled  to  recover. 

In  the  present  case,  when  the  respondents  sent  their  work- 
man, whoever  he  was  who  put  on  the  cleats,  whether  he  was 
sent  to  do  that  particular  work  or  to  do  it  only  in  connection 
with  the  work  of  shingling  the  roof,  he  was,  I think,  a person 
intrusted  by  the  employer  with  the  duty  of  seeing  that  the 
cleat  was  proper,  within  the  meaning  of  the  sub-section.  It 
can,  in  my  opinion,  make  no  difference  that  he  was  not  sent  to 
do  the  particular  work  but  to  do  work  in  the  doing  of  which, 
as  the  employer  knew,  it  was  necessary  for  the  protection  of 
his  workmen  that  sufficient  cleats  should  be  put  on,  and  the 
putting  on  of  which  was  the  mode  adopted  by  the  respondents 
for  providing  in  the  course  of  such  work  for  the  safety  of  their 
workmen. 

If  the  appellant  had  been  the  workman  intrusted  with  the 
duty,  or  even  one  of  a number  of  workmen  who  were  sent  to 
do  the  work  of  shingling,  the  duty  of  putting  on  the  cleats  not 
• being  assigned  to  any  one  of  them,  different  considerations 
would  apply,  and  in  the  one  case,  and  perhaps  in  the  other, 
the  appellant  could  not  complain  of  the  negligence ; but  in  this 
case  the  appellant  was  neither  himself  intrusted  with  the  duty 
nor  one  of  a number  of  men  sent  to  do  the  shingling,  in  the 
course  of  doing  which  the  cleats  were  put  on.  He,  as  has 
already  been  stated,  came  on  the  work  after  the  cleats  had  been 
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put  on,  and  I am  unable  to  understand  why  he  is  not  entitled 
to  complain  of  the  negligence  of  the  other  workman  or  work- 
men who  were  intrusted  with  the  work  of  putting  on  the  cleats. 
It  can,  as  I have  said  it  appears  to  me,  make  no  difference  that 
it  was  not  shewn  that  any  one  had  been  employed  to  put  on 
the  cleats,  as  a separate  piece  of  work ; the  respondents  knew 
that  the  cleats  were  required  and  must  and  would  be  put  on  by 
the  workman  they  sent  to  do  the  work  of  shingling;  they 
would  have  had  a right  to  complain  if,  in  accordance  with 
their  practice  in  doing  such  work,  cleats  had  not  been  put  on, 
and  must  be  held  to  have  intrusted  the  workman  whom  they 
sent  to  do  the  work  of  shingling,  with  the  duty  of  putting  on 
the  cleats,  just  as  much  as  if  they  had  in  terms  directed  him  to 
put  them  on. 

In  my  opinion,  therefore,  the  appellant  had  made  out  a case 
entitling  him  to  go  to  the  jury  as  to  his  claim  under  the  Act; 
and  I would  therefore  allow  the  appeal,  reverse  the  judgment 
appealed  from,  and  direct  a new  trial  to  be  had  between  the 
parties ; and  the  respondents  should,  I think,  pay  the  costs  of 
the  appeal  and  the  last  trial. 


E.  B.  B. 
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Ontario  Wind  Engine  and  Pump  Co.  v.  Lockie. 
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Conversion — Goods  Obtained  by  Fraud — Sale  to  Innocent  Purchaser  — Title — 
“ Agenf' — Entrusted  with  the  Possession  ” — E.S.O.  1897,  ch.  150. 

One  McK.,  who  was  in  the  habit  of  taking  orders  from  persons  desirous  of 
obtaining  the  plaintiffs’  machines,  and  forwarding  the  orders  to  the  plaintiffs 
to  be  filled,  but  who  was  not  employed  by  the  plaintiffs  to  sell  their  machines, 
by  a course  of  falsehood  and  forgery  obtained  a machine  from  the  plaintiffs, 
which  he  sold  to  the  defendant,  and  the  price  of  which  he  received  from  the 
defendant,  who  believed  that  he  was  purchasing  from  McK.,  and  did  not 
know  the  plaintiffs  in  the  transaction,  while  the  plaintiffs  believed  they  were 
selling  to  the  defendant,  having  received  an  order  for  the  machine  and  a 
promissory  note  for  the  price,  both  purporting  to  be  signed  by  the  defendant, 
whose  signature  was  forged  by  McK.  : — 

Held,  in  an  action  for  conversion  of  the  machine,  that  McK.  never  had  any 
title  thereto,  and,  therefore,  at  common  law  could  pass  none  to  the 
defendant,  and  at  common  law  there  was  no  defence  ; nor  was  McK.  an 
agent  of  the  plaintiffs  or  “ entrusted  with  the  possession  ” of  the  machine, 
within  the  meaning  of  R.S.O.  1897,  eh.  150,  and  therefore  the  plaintiffs 
were  entitled  to  succeed. 

Judgment  of  the  county  court  of  Waterloo  reversed. 


This  was  an  appeal  by  the  plaintiffs  from  the  judgment  of 
the  Judge  of  the  county  court  of  the  county  of  Waterloo  dis- 
missing the  action  with  costs.  The  action  was  for  conversion 
of  a windmill. 

The  plaintiffs  were  manufacturers  of  wind  engines  and 
pumps  carrying  on  business  in  Toronto.  The  defendant  was  a 
farmer  in  South  Dumfries,  in  the  county  of  Brant.  One 
McKinley  was  in  the  habit  of  taking  orders  from  persons 
desirous  of  obtaining  the  plaintiffs’  machines  and  forwarding 
the  orders  to  the  plaintiffs  to  be  filled.  These  orders  were 
taken  upon  printed  forms  supplied  to  McKinley  for  the  purpose, 
and  on  the  face  of  the  order  it  was  expressed  that  it  was 
subject  to  the  plaintiffs’  approval.  McKinley,  having  become 
aware  through  one  Jones  that  the  defendant  wished  to  buy  a 
windmill,  forged  the  name  of  the  defendant  to  an  order  direct- 
ing the  plaintiffs  to  ship  it  to  the  defendant  at  Ayr  station,  and 
promising  to  give  a note  for  $7  5 for  it,  and  giving  the  defen- 
dant’s P.O.  address  as  Paris,  which  was  not  his  proper  address. 
By  the  order  the  property  was  to  belong  to  the  plaintiffs  until 
full  payment  should  be  made.  This  order  he  sent  on  to  the 
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plaintiffs,  enclosed  in  a letter  in  which  he  asked  them  to  send 
the  windmill  consigned  to  himself,  giving  as  his  reason  that  the 
defendant  was  busy  on  his  farm  and  had  asked  him  to  take  it 
for  him.  The  plaintiffs  accordingly  shipped  it,  addressed  to 
McKinley  at  Ayr  station,  and  enclosed  to  him  the  bill  of  lading, 
at  the  same  time  writing  a post  card  to  the  defendant  at  Paris 
P.O.  advising  him  of  the  shipment.  This  post  card  the  defen- 
dant never  received.  He  was  informed,  however,  by  McKinley 
at  his  proper  P.  O.  address  of  the  arrival  of  the  goods,  and  he 
obtained  them  at  the  railway  station,  and  drew  them  out  to  his 
farm.  McKinley  then  came  out  and  set  them  up,  and  the 
defendant  gave  him  his  note  payable  to  McKinley's  order,  at  6 
months,  with  interest,  for  $65,  the  price  he  had  agreed  to  give. 
McKinley  converted  this  note  to  his  own  use,  but  forged  the 
name  of  the  defendant  to  a note  for  $75,  payable  in  one  year 
to  the  plaintiffs,  and  sent  it  to  the  plaintiffs.  When  the  defen- 
dant’s note  to  McKinley  came  due  he  paid  it  at  the  bank  where 
McKinley  had  discounted  it.  Through  the  whole  transaction 
the  defendant  believed  that  he  was  dealing  with  McKinley 
alone ; that  McKinley  was  the  owner  of  the  windmill  and  was 
selling  it;  and  he  did  not  know  the  plaintiffs  at  all  in  the 
transaction.  In  July,  1902,  the  fact  that  McKinley  had  been 
committing  other  forgeries,  for  which  he  was  at  the  time  of  the 
action  serving  a term  in  penitentiary,  having  come  to  light, 
inquiries  were  made  by  the  plaintiffs  of  the  defendant,  when 
the  facts  above  set  forth  were  disclosed,  but  not  until  after  the 
defendant  had  paid  the  note  he  had  given  to  McKinley.  The 
plaintiffs  then  demanded  the  windmill  from  the  defendant,  as 
he  refused  to  pay  the  price  to  them. 

Upon  these  facts  the  learned  Judge  below,  having  tried  the 
case  without  a jury,  gave  judgment  for  the  defendant  and 
dismissed  the  action  with  costs. 

The  plaintiffs  appealed,  and  their  appeal  was  heard  on  the 
27th  January,  1904,  by  a Divisional  Court  composed  of 
Falconbridge,  C.J.K.B.,  Street  and  Teetzel,  JJ. 

W.  D.  Card  and  J.  H.  Spence,  for  the  plaintiffs.  McKinley 
was  not  an  “ agent  ” nor  “ entrusted  with  the  possession,’"™ 
within  the  meaning  of  the  Factors  Act:  Bush  v.  Fry  (lb87). 
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15  O.R.  122;  Moshier  v.  Keenan  (1900),  31  O.R.  658;  Baines 
V.  Swainson  (1863),  4 B.  & S.  270;  City  Bank  v.  Barrow 
(1880),  5 App.  Cas.  664,  678;  Bicknell  & Kappele’s  Practical 
Statutes,  pp,  481-2 ; Fuentes  v.  Montis  (1868),  L.R.  3 C.P.  268. 
The  property  never  passed  out  of  the  plaintiffs,  and  McKinley 
could  not  give  title:  Higgins  v.  Barton  (1857),  26  L.J.  Ex. 
342;  Gundy  v.  Lindsay  (1878),  3 App.  Cas.  459;  Farquhar- 
son  V.  King,  [1902]  A.  C.  325;  Kingsford  v.  Merry  (1856),  1 
H.  & N.  503;  Walker  v.  Hyma^i  (1877),  1 A.R.  345,  352; 
Hardman  v.  Booth  (1863),  1 H.  & C.  803;  Wilkinson  v.  King 
(1809),  2 Camp.  335 ; Benjamin  on  Sale,  3rd  ed.,  pp.  383,  394, 
396,  398 ; Pollock  on  Contracts,  4th  ed.,  p.  545.  Of  two 
innocent  parties,  the  one  who  is  negligent  must  suffer  the  loss : 
Rimmer  v.  Webster  (1902),  71  L.J.  Ch.  561. 

E.  E.  A.  DuVernet,  for  the  defendant.  McKinley  was  the 
agent  of  the  plaintiffs ; in  their  letters  he  is  always  referred  to 
as  their  local  representative ; the  plaintiffs  paid  him  a commis- 
sion; and  they  shipped  the  machine  to  him.  The  defendant 
knew  no  one  else  in  the  transaction  but  McKinley,  who  was  the 
plaintiffs’  agent.  The  plaintiffs  are  estopped.  Reference  to 
Henderson  v.  Williams,  [1895]  1 Q.  B.  621,  529 ; Dyer  v. 
Pearson  (1824),  3 B.  & C.  38,  42;  Benjamin  on  Sale,  7th  ed., 
p.  409. 

February  29.  The  judgment  of  the  Court  was  delivered  by 
Street,  J.  : — There  was  never  any  contract  between  the  plain- 
tiffs and  the  defendant  for  the  sale  of  the  windmill.  The 
plaintiffs  thought  there  was,  being  deceived  by  the  forged 
order : the  defendant  never  thought  there  was,  because  he 
dealt  only  with  McKinley ; and  McKinley  did  not  contract 
with  the  defendant  as  agent  for  the  plaintiffs. 

McKinley  never  had  any  title  to  the  windmill,  and  there- 
fore at  common  law  he  could  pass  none  to  the  defendant. 
There  is  therefore  at  common  law  no  defence  to  this  action. 
The  defendant,  however,  contends  that  under  the  provisions  of 
RS.O.  1897,  ch.  150,  intituled  “An  Act  respecting  Contracts 
in  relation  to  Goods  Entrusted  to  Agents,”  he  obtained  a good 
title  to  the  windmill  by  reason  of  his  having,  as  he  alleges, 


387 

D.  C. 

1904 

Ontario 

Wind 

Engine  and 
Pump  Co. 

V. 

Lockie. 


388 


ONTARIO  LAW  REPORTS. 


[VOL . 


D.  C. 
1904 

Ontario 

Wind 

Engine  and 
Pump  Co. 

V. 

Lockie. 
Street,  J. 


purchased  it  from  and  paid  for  it  to  an  agent  entrusted  with 
the  possession  of  it  within  the  meaning  of  that  Act. 

The  2nd  section  of  that  Act  provides  that  “ any  agent 
entrusted  with  the  possession  of  goods  . . . shall  be 

deemed  the  owner  thereof  for  the  following  purposes,  that  is  to 
say: 

‘'1.  To  make  a sale  or  contract,  as  in  section  5 mentioned.” 

Section  5 provides  that  “ Any  person  may  contract  for  the 
purchase  of  goods  with  any  agent  entrusted  with  the  possession 
thereof,  or  to  whom  the  same  may  be  consigned,  and  may 
receive  and  pay  for  the  same  to  such  agent ; and  such  contract 
and  payment  shall  be  binding  upon  the  owner  of  the  goods 
notwithstanding  the  purchaser  has  notice  that  he  is  contracting 
only  with  an  agent.” 

The  3rd  section  provides  that  “ Every  agent  in  possession  of 
goods  ...  as  aforesaid  shall,  for  the  purposes  of  this  Act, 
be  taken  to  have  been  entrusted  therewith  by  the  owner,  unless 
the  contrary  is  shewn  in  evidence.” 

The  question  is  whether  McKinley  was  an  agent  entrusted 
with  the  possession  of  this  windmill  within  the  meaning  of 
these  sections. 

He  never  was  an  agent  whose  business  it  was  to  sell  the 
plaintiffs’  engines ; his  occupation  was  confined  to  taking  orders 
and  forwarding  them  to  the  plaintiffs  for  confirmation.  This  is 
not  sufficient  to  bring  him  within  the  description  of  the  agent 
referred  to  in  the  Act.  The  only  agents  intended  by  the  Act 
are  that  particular  class  of  mercantile  agents  who  receive  goods 
for  the  purpose  of  sale.  This  was  held  as  long  ago  as  1831 
under  the  corresponding  provisions  contained  in  the  Imperial 
Act  6 Geo.  IV.  ch.  94,  sec.  4,  in  Monk  v.  Whittenhury  (1831), 
2 B.  & Ad.  484,  which  has  never  been  doubted.  See  also  Cole 
V.  North  Western  Bank  (1875),  L.R.  10  C.P.  354,  at  p.  370  et 
seq.\  Biggs  v.  Evans,  [1894]  1 Q.B.  88 ; Moshier  v.  Keenan,  31 
O.R.  658 ; Farquharson  v.  King,  [1902]  A.C.  325. 

Nor,  I think,  could  it  be  held,  under  the  authorities,  that 
McKinley  was  “entrusted”  with  the  possession  of  the  property  in 
question,  as  agent  for  the  plaintiffs.  The  circumstances  under 
which  he  obtained  possession  of  the  windmill  and  afterwards 
converted  it  to  his  own  use  are  such  as  to  make  him  guilty  of 
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stealing  it  under  the  305th  section  of  the  Criminal  Code — see 
also  Regina  v.  Russett  (1892),  17  Cox  C.C.  534 — and  are  quite 
inconsistent  with  the  theory  that  the  plaintitfs  entrusted  it  to 
him  as  their  accent. 

In  my  opinion,  therefore,  the  appeal  should  be  allowed  with 
costs,  and  the  judgment  of  the  court  below  should  be  set  aside, 
and  judgment  should  be  entered  in  the  court  below  in  favour 
of  the  plaintiffs  for  $75  and  the  costs  of  the  action. 

T.  T.  B. 


[IN  THE  COURT  OF  APPEAL.] 

Re  Town  of  Orillia  and  Township  of  Matchedash. 

Assessment  and  Taxes  — Exemptions  — Property  of  Municipality  Situate  in 
another  Municipality. 


Upon  fche  proper  construction  of  sec.  7,  sub-sec.  7,  of  the  Assessment  Act,  R.  S.  O. 
1897,  ch.  224,  providing  that  “ the  property  belonging  to  any  county  or  local 
municipality  ” shall  be  exempt  from  taxation,  property  acquired  by  the  cor- 
poration of  a town  under  a special  Act,  62  Viet.  ch.  64  (O. ),  as  amended  by 
2 Edw.  VII.  ch.  53,  situate  in  a neighbouring  township,  at  a distance  of  19 
miles  from  the  town,  and  consisting  of  land,  buildings,  machinery,  and 
plant,  for  the  purpose  of  generating  and  transmitting  electrical  energy  to 
the  town  for  lighting,  heating,  manufacturing,  and  such  other  purposes  and 
uses  as  might  be  found  desirable,  with  power  to  distribute,  sell,  and  dispose 
of  such  electrical  power  in  the  town  and  elsewhere  within  a radius  of  25 
miles,  is  exempt  from  taxation  by  the  township  corporation. 

Judgment  of  the  Judge  of  the  county  court  of  Simcoe  reversed. 

An  appeal  by  the  corporation  of  the  town  of  Orillia,  upon  a 
case  stated  under  sec.  85  of  the  Assessment  Act,  from  the 
judgment  of  the  Judge  of  the  county  court  of  Simcoe  upon  an 
assessment  appeal. 

The  case  stated  was  as  follows : — 

During  the  month  of  May  last  past  a notice  was  served  upon 
the  clerk  of  the  appellants  by  the  assessor  of  the  respondents 
that  they  (the  appellants)  were  assessed  for  “lot  11,  house  and 
electric  plant,”  the  value  of  $25,000  being  placed  thereon. 
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In  due  time  notice  was  given  by  the  clerk  of  the  appellants 
to  the  clerk  of  the  respondents  that  they,  the  appellants, 
intended  to  appeal  against  that  assessment  for  the  following 
reasons : — “ That  the  assessment  is  too  high,  and  for  other 
reasons  non-assessable — the  property  of  a municipality  and 
Government.” 

This  appeal  was  heard  in  due  course  by  the  court  of 
revision,  after  notice  to  all  parties,  when  the  assessment  was 
confirmed. 

Within  the  time  limited  an  appeal  was  lodged  against  this 
decision  of  the  court  of  revision,  by  the  appellants,  to  the 
county  Judge  under  the  provisions  of  sec.  75  of  the  Assessment 
Act,  R.S.O.  1897,  ch.  224. 

The  said  appeal  thereafter  came  on  to  be  heard  before  me, 
and  was  fully  argued  by  counsel  for  both  parties. 

The  following  facts  appeared  from  the  evidence.  The 
appellant  corporation,  wishing  to  obtain  power  for  electric  light 
purposes  from  the  “ Ragged  Rapids”  of  the  river  Severn,  entered 
into  negotiations  with  the  Provincial  Government  to  that  end. 

The  township  of  Matchedash  lies  between  the  river  Severn 
and  the  township  of  Orillia  (in  which  is  situate  the  town  of 
Orillia)  ; and  the  river  itself  separates  the  township  of  Matche- 
dash, on  its  northern  side,  from  the  township  of  Gibson,  in  the 
district  of  Muskoka. 

The  town  of  Orillia  is  distant  19  miles  from  the  Ragged 
Rapids,  which  front  on  lot  11  in  the  11th  concession  of  said 
township  of  Matchedash,  on  which  lot  the  power  house  in 
question  is  erected. 

In  the  correspondence  between  the  corporation  of  Orillia 
and  the  Crown  Lands  Department  (which  was  read  on  the 
argument)  a promise  of  the  lease  of  said  lot  11  for  the  purpose 
intended,  was  given  by  the  Department. 

Acting  upon  this,  the  said  corporation  procured  an  Act  of 
the  Provincial  Legislature  (62  Viet.  (2)  ch.  64)  authorizing 
them  to  proceed  with  the  works  in  question,  which  Act  was 
assented  to  on  the  1st  April,  1899, 

This  Act  was  subsequently  amended  by  2 Edw.  VII.  ch.  53, 
authorizing  among  other  things  the  extension  of  the  radius, 
within  which  the  said  corporation  could  distribute,  sell,  and 
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dispose  of  electrical  power,  from  5 miles  to  25  miles,  which  Act 
was  assented  to  on  the  17th  March,  1902. 

The  first  of  these  Acts  recites  that  “ the  council  . . of 

Orillia  have  by  their  petition  represented  that  they  have 
acquired  lot  No.  11  in  the  11th  concession  of  Matchedash.” 

This  recital  was  introduced  into  the  Act  on  the  understanding 
that  the  petitioners  would  be  granted  a lease  of  this  lot  by  the 
Crown  Lands  Department. 

For  the  reasons  set  out  in  the  correspondence  between  the 
town  and  the  Department,  this  lease  was  never  granted,  so  that 
the  lot  in  question  is  still  owned  by  the  Crown,  and,  except  as  a 
question  of  equity,  comes  in  unaffected  or  unincumbered  by  any 
lease.  It  was  stated,  however,  on  the  argument  that  some 
verbal  understanding  had  been  come  to  between  the  Commissioner 
and  Mr.  Tudhope,  mayor  of  Orillia,  and  the  representative  of 
the  riding  in  the  Legislature. 

Upon  the  argument  Mr.  Grant,  counsel  for  the  appellants? 
abandoned  the  ground  of  over-assessment,  but  contended,  first’ 
that  under  the  Assessment  Act  (R.S.O.  1897,  ch.  224),  by  sec.  7, 
sub-sec.  7,  the  property  in  question  was  exempt ; and  second, 
that  this  property  was  still  owned  by  the  Crown,  and  therefore 
not  liable  to  assessment. 

As  to  the  first  ground,  Mr.  Brokovski,  counsel  for  the 
respondents,  contended  that  sub-sec.  8 of  sec.  7 exempted  the 
property  of  a municipality,  situated  in  another  municipality? 
only  when  “ in  use  as  a public  park.”  As  to  the  second 
objection,  Mr.  Brokovski  set  up  the  want  of  notice  by  the 
appellants  that  they  intended  to  set  up  this  new  defence. 

I gave  leave,  however,  to  amend,  if  necessary,  so  as  to  bring 
up  all  the  rights  of  both  parties  for  adjudication. 

Mr.  Brokovski  further  contended,  as  to  this  objection,  that 
the  enactment  contained  in  R.S.O.  1897,  ch.  28,  sec.  37,  entitled 
the  respondents  to  assess  the  property  in  question. 

He  also  urged  that,  as  it  was  admitted  that  the  power 
derived  from  this  plant  was  used  for  commercial  purposes,  the 
appellants  had  not  the  right  under  sec.  534,  sub-sec.  2,  of  the 
Municipal  Act  (R.S.O.  1897,  ch.  223),  to  claim  exemption  for 
this  property,  as  it  was  not  ‘‘  for  the  public  use  of  the  munici- 
pality ” only. 
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As  this  case  is,  as  far  as  my  experience  goes,  unique,  and  as 
the  decision  in  it  will  establish  a precedent  for  future  years,  I 
think  it  right  to  avail  myself  of  the  permission  given  by  sec.  85 
of  the  Assessment  Act,  and  therefore  beg  to  submit  the  f oregoing 
statement  of  facts,  as  a case  to  be  referred  as  therein  provided. 

As  the  right  to  exemption  claimed  is  not  free  from  doubt, 
I have  given  a formal  judgment  dismissing  the  appeal. 

If,  in  the  opinion  of  the  Judge  or  Court  to  whom  the  case 
may  be  referred,  the  claim  for  exemption  should  be  sustained, 
then  the  judgment  of  the  Court  below  should  be  reversed,  and 
the  appeal  allowed. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclennan, 
Garrow,  and  Maclaren,  JJ.A.,  on  the  16th  and  17th  Novem- 
ber, 1903. 

D.  Inglis  Grant,  for  the  corporation  of  the  town  of  Orillia, 
appellants.  The  question  is  whether  municipal  property  is 
exempt  from  taxation  where  it  is  the  property  of  one  municipality 
situate  in  another.  Property  of  a municipality  is  not  taxable 
unless  it  is  expressly  made  so  : Am.  & Eng.  Encyc.  of  Law,  1st 
ed.,  vol.  25,  p.  604 ; Welty’s  Law  of  Assessment,  p.  323  ; Dillon 
on  Municipal  Corporations,  4th  ed.,  p.  950.  The  general 
language  of  assessment  statutes  does  not  include  municipal 
property  : Dillon,  p.  949  ; Am.  & Eng.  Encyc.  of  Law,  1st  ed., 
vol.  25,  p.  109;  Cooley  on  Taxation,  2nd  ed.,  p.  131  : Rex  v. 
Commissioners  of  Salter's  Load  Sluice  {1*1^2),  4 T.R.  730;  Rex 
V.  Inhabitants  of  Liverpool  (1827),  7 B.  &C.  61,  and  case  in 
note,  especially  at  p.  73;  Regina  v.  Inhabitants  of  Exminster 
(1840),  12  A.  & E.  2.  Upon  the  question  of  the  effect  of 
general  statutes  providing  for  taxation  : City  of  Rochester  v. 
Town  of  Rush  (1880),  80  N.  Y.  302  ; People  v.  Brooklyn 
Assessors  (1888),  111  N.Y.  505;  People  v.  Hess  (1898),  157 
N.Y.  42;  City  of  Toledo  v.  Hosier  (1896),  54  Ohio  St.  418  ; 
State  V.  City  of  Toledo  (1891),  48  Ohio  St.  112.  Municipal 
property  is  expressly  exempt:  Assessment  Act,  sec.  7,  sub-sec. 
7.  The  words  “ all  property  in  this  Province  ” are  not  to  be 
taken  literally:  B.N.A.  Act,  sec.  125;  Consumers  Gas  Co.  v. 
City  of  Toronto  (1897),  27  S.C.R.  453,  at  p.  460.  Sub-section 
7 contains  an  express  exemption  : Scragg  v.  City  of  London 
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(1867-8),  26  U.C.R.  263,  28  U.C.R.  457  ; In  re  Toronto  E.W. 
Co.  Assessment  (1898),  25  A.R.  135,  143,  per  Burton,  C.J.O.  ; 
Harrison  s Municipal  Manual,  5 th  ed.,p.  716,  note  (r)  ; Attorney - 
General  v.  City  of  Toronto  (1893),  23  S.C.R.  514.  Sub-section 
7 was  when  enacted  declaratory  of  the  common  law.  Sub-section 
8,  it  has  been  suggested,  qualifies  sub-sec.  7.  It  is  the  only 
clause  which  refers  to  property  in  another  municipality. 
Sub-section  8 was  first  introduced  in  1893.  The  other  is  at 
least  25  years  old.  The  principle  of  construction  is  that  a 
charge  will  not  be  made  by  implication,  unless  the  implication 
is  necessary : Maxwell  on  Statutes,  3rd  ed.,  p.  489  et  seq. 
Inquiry  into  the  purpose  of  passing  sub-sec.  8 (which  does  not 
apply  to  counties,  by  sec.  2,  sub-sec.  6),  shews  that  there  may  be 
reasonable  doubt  as  to  whether  it  is  an  exception  to  sub-sec.  7. 
It  may  have  been  passed  to  remove  doubts.  It  is  not  so  worded 
that  the  Court  should  necessarily  imply  that  it  is  intended  to 
change  the  law  existing  for  25  years:  Toronto  Street  R.W.  Co. 
V.  Fleming  (1875),  37  U.C.R.  116,  at  p.  123.  Sub-section  8, 
being  an  affirmative  enactment,  would  not  have  the  effect 
suggested,  unless  the  two  cannot  stand  together : Wilberforce’s 
Statute  Law,  p.  326  ; Maxwell,  p.  489 ; Garnett  v.  Bradley 
(1878),  3 App.  Cas.  844,  965.  The  powers  of  the  Orillia 
corporation  are  not  unique.  By  63  Viet.  ch.  33,  sec.  61  (O.),  all 
municipalities  are  authorized  to  sell  electric  power.  As  to  the 
property  in  question  being  Crown  property,  I do  not  urge  that. 
At  most,  the  town  corporation  are  mere  licensees ; they  have  no 
lease. 

J.  C.  BrokovsJci,  for  the  corporation  of  the  township  of  Mat- 
chedash,  respondents.  The  town  corporation  are  estopped  by 
the  recital  in  their  private  Act,  62  Viet.  ch.  64(0.),  as  extended 
by  2 Edw.  VII.  ch.  53  (O.)  The  cases  cited  refer  exclusively  to 
works  for  the  public  use  of  corporations.  Is  this  power  plant 
for  public  use  ? The  property  referred  to  in  sub-sec.  7 of  sec. 
7 must  be  such  property  as  the  town  corporation  had  power 
under  the  Municipal  Act  to  acquire.  They  had  no  power 
without  their  special  Act  to  acquire  property  19  miles  from 
Orillia.  It  cannot  be  said  to  be  acquired  for  public  use 
when  the  corporation  have  power  to  sell  to  private  indi- 
viduals and  to  differentiate  rates.  Such  powers  are  not  for 


C.  A. 

1904 

Re  Town  of 
Orillia  and 
Township  of 
Matchedash 


394 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 

1904 

Re  Town  of 
Orillia  and 
Township  of 
Matchedash 


public  use.  In  Jones  v.  Town  of  Port  Arthur  (1888),  16  O.R. 
474,  and  Attorney -General  v.  City  of  Toronto,  23  S.C.R.  514, 
there  was  a duty  to  supply  on  equal  terms,  making  the  works 
non-commercial.  In  this  case  the  works  are  commercial ; there 
is  power  to  supply  individuals  and  outside  municipalities.  The 
municipality  is  on  the  same  footing  as  a company  except  as  to 
the  lighting  of  their  streets.  The  United  States  cases  cited  for 
the  appellants  are  on  the  same  lines  as  Attorney -General  v. 
City  of  Toronto,  supra;  they  all  require  that  the  property 
should  be  for  public  use ; see  Cooley  on  Taxation,  3rd  ed.,  vol. 
1,  p.  266 ; Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  10,  p.  1063. 
Acts  exempting  property  should  be  construed  strictly : In  re 
McMaster  Estate  Assessnfient  (1901),  2 O.L.R.  474;  Peoples 
Milling  Co.  v.  Town  of  Meaford  (1885),  10  O.R.  405,  411. 
This  is  a private  Act  (s'ub  modo)  and  subject  to  rules  of  strict 
interpretation:  Hardcastle,  pp.  502-3.  No  notice  of  application 
for  the  appellants’  Act  was  given  to  the  respondents  : People  v. 
Hess,  157  N.Y.  42,  at  p.  45. 

Grant,  in  reply.  The  appellants’  Act  does  not  allow 
differentiation,  and  the  general  law  does  not  permit  it.  The 
appellants’  by-law  is  not  before  the  Court.  The  appellants 
do  not  supply  other  corporations  or  individuals  ; that  is  not 
before  the  Court.  Reference  to  Covington  v.  Kentucky  (1899), 
173  U.S.R.  231,  at  p.  237,  and  to  the  cases  cited  for  the 
respondents,  distinguishing  them. 


: — Case  submitted  by 
under  sec.  85  (1)  of 


the 

the 


January  25.  OsLER,  J.  A. 

Lieutenant-Governor  in  council 
Assessment  Act. 

The  sole  question  is  whether,  under  the  proper  construction 
of  sec.  7,  sub-sec.  7,  of  the  Act,  certain  property  of  the  town  of 
Orillia,  within  the  territorial  limits  of  the  township  of  Matche- 
dash, is  or  is  not  exempt  from  taxation  by  the  township. 

I am  of  opinion  that  it  is  exempt.  It  is  within  the  words 
of  the  sub-section,  “ property  belonging  to  a local  municipality,’’ 
i.e.,  the  town  of  Orillia.  It  is  said,  however,  that  the  sub-section 
must  be  so  read  as  to  be  limited  to  property  of  the  taxing 
power,  that  is  to  say,  to  prqperty  of  a local  municipality  within 
its  own  borders,  and  that  it  does  not  extend  to  property  owned' 
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by  one  municipality  within  the  territorial  confines  of  another 
which  the  latter  is  entitled  and  bound  to  tax  under  the  general 
provision  of  sec.  6 and  the  first  enacting  clause  of  sec.  7.  Such 
a construction  would  make  it  necessary  to  place  words  in  sub- 
sec. 7 which  are  not  to  be  found  there.  The  language  of  the 
exemption  is  as  general  as  possible.  “ All  property  in  this 
Province  shall  be  subject  to  taxation  subject  to  the  following 
exemptions,  that  is  to  say,  . . . (7)  the  property  belonging 

to  any  county  or  local  municipality.”  The  property  of  any 
local  municipality  is  placed  on  the  same  footing  as  that  of  any 
county,  and  if  one  local  municipality  holds  property  in  another, 
just  as  a county  may  do,  it  is  exempted  from  taxation  just  as 
county  property  is  exempt. 

The  sub-section  has  been  enacted  and  re-enacted  again  and 
again  in  its  present  form,  since  one  local  municipality  was 
empowered  by  statute  to  acquire  property  for  divers  purposes 
within  the  limits  of  another,  so  that  there  is  no  reason,  looking 
at  the  sub-section  by  itself,  to  hold  that  it  must  now  have  the 
construction  to  which  it  was  necessarily  shut  up  before  that 
power  existed,  there  being  nothing  else  for  it  to  operate  upon. 

It  is  argued  that  the  Legislature  has  declared  in  favour  of 
the  construction  contended  for  by  enacting  in  the  next  sub- 
section (8),  that  property  belonging  to  any  municipality  and  in 
use  as  a public  park,  whether  situate  within  the  limits  of  the 
municipality  owning  the  same  or  in  another  municipality,  is 
exempt. 

This  clause  was  first  passed  in  the  year  1895,  when  sub-sec. 
7 must  have  had  the  same  meaning  and  construction  which  I 
think  it  now  has. 

All  that  can  be  said  of  the  new  clause  is,  that  its  framer, 
and  following  him  the  Legislature,  misconceived  the  scope  and 
meaning  of  sub-sec.  7 in  respect  ol  property  owned  by  one 
municipality  within  the  limits  of  another,  quite  as  much  as 
they  did  in  respect  of  property  owned  by  it  for  public  purposes 
within  its  own  limits. 

The  clause  may  have  been  intended  to  remove  doubts,  or 
perhaps  to  prevent  any  possible  difficulty  from  arising  in  cases 
where  park  property  was  vested  in  commissioners  for  the 
municipality,  but  otherwise  it  would  seem  to  have  been  an 
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unnecessary  enactment.  As  reflecting  light  upon  the  meaning 
of  sub-sec.  7,  it  can  be  considered  at  most  as  an  implied  expression 
of  the  opinion  of  the  Legislature,  to  be  regarded  with  respect, 
but  nevertheless  impotent,  in  the  absence  of  express  declaration 
or  enactment,  to  aflect  the  true  construction  of  the  language  of 
that  sub-section.  I have  had  the  advantage  of  reading  the 
opinion  of  my  brother  Garrow,  and  agree  with  the  views 
expressed  by  him. 

Holding  that  the  claim  for  exemption  should  be  sustained, 
we  reverse  the  judgment  and  allow  the  appeal.  It  is  proper  to 
observe  that  the  learned  county  Judge,  as  he  had  a right  to  do 
for  the  purpose  of  enabling  the  Lieutenant-Governor  in  council 
to  submit  a case  to  this  Court,  gave  only  a formal  judgment 
affirming  the  assessment  without  expressing  any  opinion  of 
his  own. 

In  these  assessment  appeals  I think  both  municipalities  may 
well  be  left  to  bear  their  own  costs. 


Garrow,  J.A. : — This  is  an  appeal,  upon  a case  stated  under 
sec.  85  of  the  Assessment  Act,  from  the  judgment  of  the  Judge 
of  the  county  court  of  the  county  of  Simcoe,  upholding  the 
assessment  by  the  assessor  of  the  township  of  Matchedash  of 
property  belonging  to  the  corporation  of  the  town  of  Orillia 
but  situated  in  the  township  of  Matchedash.  The  property  was 
apparently  acquired  under  the  authority  of  62  Viet.  ch.  64  (0.), 
as  amended  by  2 Edw.  VII.  ch.  53,  and  consists  of  lands, 
buildings,  machinery,  and  plant  for  the  purpose  of  generating 
and  transmitting  energy  to  the  town  of  Orillia  for  “ lighting, 
heating,  manufacturing,  and  such  other  purposes  and  uses  as 
shall  or  may  be  found  desirable,”  with  power  to  “ distribute, 
sell,  and  dispose  of  such  electrical  power  in  the  town  of  Orillia, 
and  elsewhere  within  a radius  of  twenty-five  miles  from  the 
outside  boundary  thereof,  for  the  purposes  and  uses  aforesaid, 
and  to  sell  and  dispose  of  all  or  any  surplus  power,  or  electric 
energy,  delivering  the  same  at  or  from  their  power-house  on 
said  lot  number  II  in  the  Ilth  concession  of  the  township  of 
Matchedash”  (see  sec.  I,  62  Viet.  ch.  64). 

By  sec.  564  of  the  Municipal  Act,  R.S.O.  1897,  ch.  223, 
every  municipal  corporation  may  acquire  and  hold  the  right  to 
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a water  power  situated  within  the  municipality,  or  within  three 
miles  therefrom,  for  the  purpose  of  obtaining  the  necessary 
power  to  run  or  drive  the  necessary  machinery  for  supplying 
electric  light  within  the  municipality. 

By  R.S.O.  1897,  ch.  234,  the  corporation  of  every  city,  town, 
and  incorporated  village  is  given  power  to  manufacture  and 
supply  for  the  use  of  the  corporation  and  of  all  persons  . . . 

electric  light,  and  for  such  purpose  to  acquire,  maintain,  and 
conduct  any  works  which  they  may  deem  requisite,  and  may 
rent  or  purchase  such  lands  and  buildings  as  they  may  deem 
necessary  or  advantageous  for  the  purposes  aforesaid  ; and  by 
sec.  11  may,  under  a by-law  of  an  adjoining  municipality, 
exercise  the  like  powers  within  the  adjoining  municipality. 

By  sec.  8,  the  municipality  having  established  works  to 
produce  electricity  for  the  purpose  of  lighting  or  heating,  is 
bound  to  supply  all  buildings  within  the  municipality  situated 
upon  land  lying  along  the  line  of  any  supply  pipe,  etc.,  upon  the 
same  being  requested  by  the  owner,  occupant,  or  other  person 
in  charge  of  such  building.  By  sec.  566,  sub-sec.  2,  the  councils 
of  cities,  towns,  and  villages  may  pass  by-laws  for  manufactur- 
ing and  supplying  light  and  heat  under  the  Municipal  Light 
and  Heat  Act,  R.S.O.  1897,  ch.  234,  before  referred  to.  And, 
by  sub-sec.  4,  may  pass  by-laws  for  constructing  gas,  electric 
light,  or  waterworks,  and  for  levying  an  annual  special  rate  to 
defray  the  yearly  interest  of  the  expenditure  therefor,  and  to 
form  an  equal  yearly  sinking  fund  for  the  payment  of  the 
principal.  By  clause  (c)  oi  the  same  sub-section  the  powers  of 
a municipal  corporation  for  lighting  the  municipality  are  made 
co-extensive  with  those  of  joint  stock  companies  under  R.S.O. 
1897,  ch.  199,  and  therefore  include  the  right  to  manufacture 
and  sell  electricity  for  power  as  well  as  light ; while  clause  (d) 
is  a repetition  of  the  before  quoted  sec.  8 of  the  Municipal  Light 
and  Heat  Act. 

63  Viet.  ch.  33,  sec.  61  (O.),  authorizes  a municipal 
corporation  which  under  the  authority  of  the  Municipal  Act  has 
established  or  acquired  an  electric  plant  for  the  purposes  of 
producing  electricity  for  light  and  heat  in  the  municipality  in 
accordance  with  the  Municipal  Light  and  Heat  Act,  to  sell  or 
lease,  for  any  use  for  which  electrical  power  can  be  used  in  the 
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municipality,  the  electrical  power  or  energy  necessarily  produced 
by  such  plant  in  producing  electricity  for  light  and  heat,  which 
is  in  excess  of  that  immediately  required  for  the  purpose  of 
light  and  heat. 

Under  these  several  statutory  provisions  the  town  of  Orillia, 
without  any  special  Act,  could,  therefore,  have  acquired  land 
and  established  an  electrical  plant  to  supply  light,  heat,  and 
power,  with  power  to  sell  any  surplus  power  ; and  could  have 
obtained  the  necessary  water  power  within  the  municipality  or 
outside  at  a distance  not  greater  than  three  miles,  and  might 
under  the  by-law  of  an  adjoining  municipality  have  exercised 
the  same  powers  within  such  adjoining  municipality.  But 
without  the  special  Act  the  township  of  Orillia  could  not  have 
acquired  the  water  power  in  question,  which  is  distant  19  miles. 

The  special  Acts  also  confer  extended  powers  of  manufactur- 
ing and  disposing  of  the  electricity  produced,  not  I think  to  be 
found  in  the  general  Acts,  which  apparently  limit  the  production 
primarily  to  the  public  necessities,  and  allow  only  what  maybe 
strictly  called  surplus  power  to  be  disposed  of. 

These  features  of  the  special  Act  were  pressed  upon  us  as 
indicating  that  the  plant  in  question  can  in  no  sense  be  regarded 
as  an  ordinary  municipal  plant  for  the  purpose  of  supplying 
electricity  for  municipal  purposes,  but  rather  as  a commercial 
plant  to  supply  such  power  to  all  comers  and  for  all  purposes, 
and  therefore  not  in  any  event  entitled  to  exemption  from  local 
taxation. 

There  are  certainly  features  of  the  special  Act  which  invite 
such  a contention.  But  the  language  does  not,  I think,  compel 
me  to  conclude  that  the  Legislature  intended  to  do  more  than 
to  confer  special  powers,  probably  considered  necessary  to  enable 
a desirable  water  power  to  be  reached  and  utilized  in  the 
establishment  of  what  in  the  end  was  to  be  simply  a municipal, 
as  opposed  to  a purely  commercial,  electrical  plant,  with 
increased  powers  of  disposing  of  the  surplus  power — powers  not 
necessarily  inimical  and  possibly  beneficial  to  the  neighbouring 
municipalities,  including  the  township  of  Matchedash,  which 
would  thus  be  enabled  to  obtain  electrical  power  without  the 
initial  heavy  investment  for  machinery  and  plant. 
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I reach,  therefore,  in  this  way,  although  not  I confess 
without  some  difficulty,  the,  as  I consider,  first  position  necessary 
to  a proper  determination  of  the  question  involved  in  this  appeal, 
and  that  is,  that  the  property  in  question  is  to  be  considered  as 
“ property  belonging  to  a local  municipality,”  within  the 
meaning  of  sub-sec.  7 of  sec.  7 of  the  Assessment  Act,  R.S.O. 
1897,  ch.  224,  which  would,  had  it  been  situated  wholly  within 
the  town  of  Orillia,  have  been  clearly  exempt. 

And,  in  my  opinion,  a similar  exemption  could  have  been 
claimed  if  the  water  power  had  been  situated,  under  the 
general  Act,  within  the  three-mile  limit  before  referred  to.  And 
this,  it  appears  to  me,  logically  answers  in  the  affirmative  the 
remaining  question,  whether  the  exemption  also  extends  so  as 
to  include  the  property  in  question,  although  situated  at  a greater 
distance  than  three  miles.  The  language  of  sub-sec.  7 of  sec.  7 
of  the  Assessment  Act,  before  referred  to,  is  quite  wide  enough 
to  cover  and  include  in  the  exemption  therein  declared  all  the 
property  of  a local  municipality,  wherever  situated,  unoccupied, 
or  when  occupied  or  used  by  the  municipality,  and  the  question 
is  after  all  one  purely  of  the  proper  construction  of  the  statute, 
in  the  construction  of  which  decisions  upon  other  statutes  or 
local  regulations,  a number  of  which  were  cited  upon  the 
argument,  must  necessarily  be  of  but  little  use,  unless  the 
language  to  be  construed  is  similar. 

The  only  provision  under  our  own  Act  which  creates  any 
doubt  is  that  contained  in  sub-sec.  8,  exempting  public  parks. 
But  it  is  to  be  observed  that,  while  the  general  exemption  of 
municipal  property  now  contained  in  sub-sec.  7 is  to  be  found 
in  the  earliest  of  our  Assessment  Acts  (see  13  & 14  Viet.  ch.  67, 
sec  2),  and  has  been  continued  ever  since,  sub-sec.  8 is  of 
comparatively  recent  date  : see  56  Viet.  ch.  38,  sec.  1 (O.)  If  I 
am  right  in  my  construction  of  sub-sec  7,  the  amendment  so 
passed  in  1893  was  not  really  necessary.  Since  its  introduction 
a revision  of  the  statutes  has  taken  place,  and  sub-sec.  7 has 
been  retained  in  its  old  wide  form.  Sub-section  8,  it  should 
also  be  noted,  apparently  makes  the  same  provision  for  the  case 
of  a public  park  within  the  municipality  as  for  one  without,  so 
that  upon  the  whole  I conclude  that  sub-sec.  8 was  not  intended 
to  affect  and  has  not  affected  the  proper  construction  to  be 
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placed  upon  sub-sec  7,  which  must  still  be  construed  as  if  there 
was  no  sub-sec.  8. 

It  is  not  unimportant  upon  the  question  of  construction  to 
consider  what  would  have  been  the  position  if  the  statute  had 
made  no  provision  for  exemption.  It  is  a general  principle  of 
taxation,  well  known  and  long  established,  that  property  held 
and  used  for  public  purposes  is  exempt  from  taxation  : see  Rex 
V.  Terrott  (1803),  3 East  506,  at  pp.  513,  514  ; Rex  v.  Inhabitants 
of  Liverpool,  7 B.  & C.  61.  Such  property  can  only  be  made 
chargeable  by  statute,  and  the  intention  to  charge  must  be 
plainly  expressed,  for  an  implied  power  to  tax  will  not  be 
inferred. 

The  cases  cited  to  us,  which,  properly  enough,  declare  that 
clauses  which  exempt  property  from  the  general  burden  are  to 
be  strictly  construed,  have  I think  little  or  no  application. 
This  is  not  strictly  speaking  an  exemption  claimed  as  against, 
or  at  the  expense  of,  the  general  rate-paying  public,  but  a 
proposal  to  tax  public  property  held  and  used  for  what  I must 
regard  as  a public  purpose,  and  this  proposal  must,  I think,  be 
supported  by  clear  warrant  to  be  found  in  the  statute  itself,  and 
I find  no  such  warrant  there. 

Section  125  of  the  British  North  America  Act  exempts,  in 
language  not  unlike  our  sub-sec.  7,  the  lands  and  property  of 
the  Dominion  and  of  each  of  the  Provinces.  Municipal 
institutions  are  an  important  part  of  the  subdivision  of 
government  authorized  by  our  laws.  The  town  and  township 
and  village  councils  are,  in  their  way  and  within  their  limited 
fields,  parts  of  the  machinery  of  government,  quite  as  much  as 
the  Legislative  Assemblies  of  the  Provinces  and  the  Dominion 
Parliament.  Their  lands  and  other  property,  lawfully  held  and 
used  for  public  purposes,  are  public  property,  and  in  their 
nature  entitled  to  stand  on  the  same  footing  as  any  other  public 
property  held  or  controlled  for  public  purposes  by  the  superior 
legislative  bodies  before  referred  to.  They  are,  in  no  sense,  in 
the  position  of  private  corporations.  They  may  engage  in 
certain  limited  operations  of  what  is  regarded  as  of  general 
public  utility,  of  which  the  one  in  question  is  an  example,  bub 
only,  in  the  end,  for  the  exclusive  advancement  of  the  public 
good.  No  private  or  individual  profit  is  possible.  If  the 
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enterprise  pays  anything  beyond  expenses,  an  unusual  result  I 
am  inclined  to  think,  the  profit  must  go  in  relief  of  the  general 
taxpayer  ; if  the  reverse,  and  a loss  is  made,  the  general  tax- 
payer must  pay.  This  being  so,  it  is  obvious  that  for  the  local 
municipality  to  impose  a tax  upon  its  own  property  within  the 
municipality  would  result  simply  in  taking  the  money  out  of 
one  pocket  to  put  it  into  another.  Nor  can  it  make  any 
difference,  in  my  opinion,  that  in  the  present  instance  the 
property  in  question  is  situated  in  a neighbouring  municipality 
beyond  the  three-mile  limit  before  referred  to.  The  special 
Acts  which  authorize  the  acquisition  of  the  property,  it  is  true, 
are  private  Acts,  but  it  is  to  be  assumed  that  they  were  passed 
by  the  Legislature  after  all  proper  notices  had  been  given,  and 
after  hearing  all  parties  interested  or  desiring  to  be  heard  in 
opposition.  And,  as  they  contain  no  indication  that  the 
property  so  authorized  to  be  acquired  was  to  be  held  upon  any 
special  terms  as  to  taxation,  or  otherwise  than  as  ordinary 
municipal  property,  it  seems  to  me  to  fall  within  the  express 
exemption  provided  for  by  sub-sec.  7.  I have  not  overlooked 
the  opening  w’ords  of  sec.  7,  that  “ all  property  in  this  Province 
shall  be  liable  to  taxation  subject  to  the  following  exemptions,” 
etc.  These  words  are,  of  course,  important,  and  would  authorize 
I the  taxation  of  all  property  not  falling  within  the  terms  of  one 
i or  other  of  the  various  exemptions  provided  by  the  statute, 

I But  they  do  not  in  the  least  help  to  the  conclusion  either  that 
j the  property  in  question  is  not  the  “ property  of  a local 
I municipality,”  within  the  meaning  of  sub-sec.  7,  or  that  the  very 
I general  words  of  that  sub- section  should  be  limited  as  if  it  also 
I contained  the  further  words  “ situated  within  the  municipality,” 
i which  are  the  propositions,  or  one  of  which,  the  respondents 
1 were  bound  to  maintain  to  support  the  assessment  in  question, 
i See  an  instructive  case  illustrating  the  difference  between  the 
I presence  and  the  absence  of  these  limiting:  words.  People  v.  Hess. 

! 157N.Y,42. 

I In  my  opinion,  the  appeal  should  be  allowed,  but,  under  the 
j circumstances,  without  costs. 

Moss,  C.J.O.,  Maclennan,  and  Maclaeen,  JJ.A.,  concurred. 

Appeal  allowed  without  costs. 
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Will — Construction — Bequest  of  Personalty — '’^Reversion!' — Gift  over — Lifeinterest 

— Absolute  Interest. 

The  testator  by  his  will  gave,  devised,  and  bequeathed  to  his  father  “one- 
half  of  my  ready  money,  securities  for  money  . . . and  one-half  of  all 

other  my  real  and  personal  estate  whatsoever  and  wheresoever  with  reversion 
to  my  brother  on  the  decease  of  my  father ; ” and  gave,  devised,  and 
bequeathed  to  his  brother,  his  heirs  and  assigns  forever,  “the  remaining 
one-half  of  all  my  ready  money,  securities  for  money  . . . and  the  one- 

half  of  all  other  my  real  and  personal  estate  whatsoever  and  wheresoever.” 
At  the  time  of  the  testator’s  death  there  was  a sum  of  money  on  deposit  to 
his  credit  in  a bank  : — 

Held,  that  the  father  was  entitled  for  his  life  only  to  the  use  of  one-half  of  the 
money,  and  that,  subject  to  the  life  interest  of  the  father,  the  brother  took 
the  same  absolutely. 

In  re  Percy,  Percy  v.  Percy  (1883),  24  Ch.  D.  616,  In  re  Jones,  Richards  v. 
Jones,  [1898]  1 Ch.  438,  and  In  re  Walker,  Lloyd  v.  Tweedy,  [1898]  1 I.R.  5, 
distinguished. 

Judgment  of  MacMahon,  J.,  reversed. 

Motion  by  the  plaintiff  for  an  interim  injunction  restraining 
the  defendant,  one  of  the  executors  of  the  will  of  his  son, 
Wilfred  E.  Osterhout,  deceased,  from  selling,  assigning,  or 
disposing  of,  or  dealing  with,  the  property  and  assets  of  the 
estate  of  the  deceased.  The  motion  was  turned  by  consent 
into  a motion  for  judgment  declaring  the  construction  of  the 
will  of  the  said  Wilfred  E.  Osterhout. 

The  will  was  dated  the  18th  July,  1891,  and  the  testator 
died  on  the  21st  July  of  the  same  year.  The  provisions  of  the 
will  were  as  follows  : 

(2)  “I  will  and  order  that  my  real  estate,  consisting  of  lots 
numbers  27,  28,  29,  and  30  in  block  number  97,  in  the  Fairhaven 
Land  Company’s  first  addition  to  Fairhaven,  Washington 
Territory,  United  States  of  America,  be  sold  whenever  most 
convenient  to  the  legatees  herein  named,  and  one-half  of  the 
proceeds  thereof  I give,  devise,  and  bequeath  to  my  father, 
Martin  Osterhout,  of  the  said  village  of  Wellington,  with 
reversion  to  my  brother  Herbert  G.  Osterhout,  of  the  city  of 
Toronto,  on  the  decease  of  my  father,  and  the  remaining  one- 
half  of  the  proceeds  of  my  real  estate  I give,  devise,  and 
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bequeath  to  my  brother  Herbert  G.  Osterhout,  his  heirs  and  C. 

• assigns  forever. 

(3)  ‘‘  I further  give,  devise,  and  bequeath  to  my  father,  Osterhout 
Martin  Osterhout,  one-half  of  my  ready  money,  securities  for  ostikhout. 
money,  money  deposited  in  the  Canadian  Bank  of  Commerce  at 
Toronto,  and  in  the  First  National  Bank  at  Fairhaven, 
Washington  Territory,  and  one-half  of  all  other  my  real  and 
personal  estate  whatsoever  and  wheresoever,  with  reversion  to 

my  brother  on  the  decease  of  my  father. 

(4)  “ And  I further  give,  devise,  and  bequeath  to  my  brother 
Herbert  G.  Osterhout,  his  heirs  and  assigns  forever,  the 
remaining  one-half  of  all  my  ready  money,  securities  for  money, 
money  deposited  in  the  Canadian  Bank  of  Commerce,  Toronto, 
and  in  the  First  National  Bank  at  Fairhaven,  Washington 
Territory,  and  the  one-half  of  all  other  my  real  and  personal 
estate  whatsoever  and  wheresoever. 

(5)  “And  I do  hereby  nominate,  constitute,  and  appoint  my 
father,  Martin  Osterhout,  my  brother  Herbert  G.  Osterhout, 
and  my  friend  Samuel  W.  Flagler,  of  the  said  village  of 
Wellington,  merchant,  to  be  executors  to  this  my  last  will  and 
testament,  hereby  revoking  all  former  wills  by  me  at  any  time 
heretofore  made.” 

Samuel  W.  Flagler,  one  of  the  executors,  died  in  1898. 

At  the  time  of  the  death  of  the  testator  there  was  $7,000  on 
deposit  to  his  credit  in  the  Bank  of  Commerce  at  Toronto, 
which  the  three  executors  shortly  after  the  testator’s  death 
chequed  out  by  two  cheques  for  $3,500  each,  one  of  which  was 
payable  to  the  defendant  and  the  other  to  the  plaintiff.  The 
defendant,  in  addition  to  the  sum  of  $3,500,  it  was  said,  received 
other  sums  belonging  to  the  testator’s  estate,  but  as  to  these  no 
question  was  raised. 

I The  motion  was  heard  by  MacMahon,  J.,  in  the  Weekly 

I Court  on  the  30th  September,  1903. 

1 

i George  Kerr,  for  the  plaintiff,  contended  that  the  father, 

I Martin  Osterhout,  the  defendant,  was  entitled  only  to  a life 

j interest  in  the  moneys  bequeathed  to  him. 

I W.  E.  Middleton,  for  the  defendant,  contended  that  he  took 

I an  absolute  interest  in  the  bequests  made  in  his  favour. 
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The  cases  relied  on  by  counsel  are  mentioned  in  the  judg- 
ments. 

October  12,  1903.  MacMahon,  J.  (after  stating  the  facts 
as  above)  : — In  In  re  Percy,  Percy  v.  Percy  (1883),  24  Ch.  D. 

616,  the  testator,  Hugh  Josceline  Percy,  by  his  will  made  the 
following  disposition  : “ I give  to  my  wife  . . formerly 

Annie  Story,  ten  thousand  pounds  (£10,000),  afterwards  to  go 
to  the  understated  residuary  legatee,  Edward  Josceline.”  It 
was  contended  for  Edward  Josceline  that  the  words  of  the  will, 
read  as  a whole,  amounted  to  a gift  of  £10,000  to  the  widow 
for  life  with  remainder  to  him  as  residuary  legatee.  In  giving 
judgment  construing  the  will,  Bacon,  V.-C.,  said  : “Looking  to 
all  the  words  of  the  will,  and  giving  them  nothing  but  a reason- 
able construction,  the  testator  has  given  in  language  not  to  be 
mistaken,  and  in  words  of  legal  significance,  an  absolute  legacy 
of  £10,000  to  his  widow ; and  in  the  subsequent  words, 

^ afterwards  to  go,’  etc.,  he  has  merely  used  inept  words  which 
do  not  affect  the  preceding  absolute  gift.  The  widow  is 
entitled  to  this  sum  of  £10,000  absolutely,  to  do  what  she  likes 
with  it,  and  the  Court  cannot  give  effect  to  any  subsequent 
intention  with  respect  to  the  property  after  her  death.” 

In  In  re  Jones,  Richards  v.  Jones,  [1898]  1 Ch.  438,  the 
testator,  John  Jones,  by  his  will,  subject  to  payment  of  his 
debts  and  funeral  and  testamentary  expenses,  gave  all  his 
property  to  his  wife  “ for  her  absolute  use  and  benefit  so  that 
during  her  lifetime  for  the  purpose  of  her  maintenance  and 
support  she  shall  have  the  fullest  power  to  sell  and  dispose  of 
my  said  estate  absolutely.  After  her  death  as  to  such  parts  of 
my  . . . estate  as  she  shall  not  have  sold  or  disposed  of  as 

aforesaid ;”  and  then  subject  to  the  payment  of  his  wife’s  j 
funeral  expenses,  he  gave  the  same  in  trust  for  sale  for  the  | 
benefit  of  other  persons  named  in  the  will.  The  wife  was  also  “ 
appointed  sole  executrix.  On  the  testator’s  death  his  widow  , j 
took  possession  of  his  estate,  and  his  debts  and  funeral  and  ' 
testamentary  expenses  were  paid  during  her  lifetime.  At  her 
death  a considerable  part  of  the  estate  remained  unsold  and^| 
undisposed  of.  It  was  held  that  the  widow  took  an  absolute  i 
interest,  and  that  the  part  undisposed  of  passed  by  her  will.  S L 


VII.] 


ONTARIO  LAW  REPORTS. 


405 


Byrne,  J.,  in  construing  the  will  said,  at  p.  441  : “ There  are  P-  0. 
one  or  two  rules  which  the  Court  is  obliged  to  observe  in 
construing  wills  containing  gifts  of  this  class.  It  is  clear  that  Osterhout 
if  a gift  is  made  in  terms  to  a person  absolutely,  that  can  only  osterhout 
be  reduced  to  a more  limited  interest  by  clear  words  cutting  

*L  ° MacMahon,  J» 

down  the  first  estate.  . . . Now  I proceed  to  consider 

what  the  testator  has  done  here.  He  has  first  of  all  given  this 
property  to  his  wife  for  her  absolute  use  and  benefit.  It  is 
true  that  he  has  only  given  it  her  in  the  same  sentence  with 
the  qualifying  words,  ‘ so  that  during  her  lifetime  for  the 
purpose  of  her  maintenance  and  support  she  shall  have  the 
fullest  power  to  sell  and  dispose  of  my  said  estate  absolutely.’ 

Whether  we  regard  the  words  ‘ so  that  ’ as  meaning  ‘ to  the 
intent  that,’  or  ‘my  object  being  that’  during  her  lifetime  she 
shall  have  this  power,  it  appears  to  me  that  I cannot  read  them 
as  cutting  down  the  previous  words.  They  are  words  appear- 
ing to  be  expressive  of  the  object  of  his  having  made  the 
absolute  gift.  If  this  be  the  true  construction  of  these  words, 

I think  that,  having  referred  to  the  authorities,  I must  come  to 
the  conclusion  that  the  gift  which  the  testator  purports  to  make 
to  take  effect  after  his  wife’s  death  fails,  and  that  the  wife  takes 
an  absolute  interest.” 

In  In  re  Walker,  Lloyd  v.  Tweedy,  [1898]  1 I.R.  5,  the 
testatrix,  Elena  Walker,  had  standing  in  her  name  a sum  of 
£6,000  consols,  £4,000  of  which  she  disposed  of  by  her  will, 
and  in  regard  to  which  no  question  arose  out  of  the  litigation. 

The  testatrix  then  bequeaths  “ to  Elizabeth  Ann  Taylor  . . 

the  sum  of  £400,  as  to  £200  . . in  trust  for  my  sister  Eliza 

Mary  West  . . . and  as  to  the  remaining  £200  . . . 

in  trust  for  my  sister  Margaret  Walker.”  Then  follows  a 
disposition  of  the  balance  of  the  £6,000  consols  as  follows : “ I 
direct  that  any  balance  remaining  of  the  said  £6,000  2|  per 
cent,  government  consolidated  stock,  as  also  whatever  is  due  to 
me  on  foot  of  the  two  annuity  policies  I hold  with  the  Liverpool 
and  London  and  Globe  Insurance  Company  . . . shall  be 

divided  in  three  equal  shares.  I bequeath  such  one-third  share 
of  same  to  the  said  Almeda  Julianna  Lloyd,  another  third  I 
bequeath  to  the  said  Elizabeth  Ann  Taylor,  in  trust  for  my 
sister  Eliza  Mary  West,  and  the  remaining  third  I bequeath  to 
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the  said  Elizabeth  Ann  Taylor,  in  trust  for  my  sister  Margaret 
Walker,  and  I direct  that  any  balance  remaining  in  the  hands 
of  the  said  Elizabeth  Ann  Taylor,  after  the  decease  of  the  said 
Eliza  Mary  West,  on  foot  of  the  legacies  hereinbefore  bequeathed 
in  trust  for  the  said  Eliza  Mary  West,  shall  go  absolutely  to  the 
said  Elizabeth  Anne  Taylor,  and  I further  direct  that  any 
balance  remaining  in  the  hands  of  the  said  Elizabeth  Anne 
Taylor  after  the  decease  of  the  said  Margaret  Walker,  on  foot 
of  the  legacies  hereinbefore  bequeathed  in  trust  for  the  said 
Margaret  Walker,  shall  go  to  and  be  equally  divided  amongst 
the  children  of  the  said  Almeda  Julianna  Lloyd,  who  shall  then 
be  living.”  It  was  contended  on  behalf  of  Eliza  Mary  West 
and  Margaret  Walker  that  the  gifts  to  them  were  absolute  ; on 
behalf  of  the  children  of  Almeda  Julianna  Lloyd,  that  they  took 
life  interests  only.  In  the  judgment  of  the  Master  of  the  Rolls 
he  says,  at  p.  14:  “She”  (the  testatrix)  “supposed  that  the 
settlor  of  a fund  held  for  another  person,  had  power  to 
dispose  of  the  unspent  part  of  it  after  the  death  of  the  cestui 
que  trust.  I have  no  doubt  whatever  that  this  is  precisely 
what  Miss  Walker  thought  she  could  do,  and  tried  to  do,  in  the 
present  case.  To  construe  the  words  so  no  doubt  results  in 
holding  that  the  ultimate  gift  of  the  residue  fails ; but  that 
result  is  owing  to  the  testatrix  having  tried  to  do  what  the  law 
does  not  allow,  and  such  things  frequently  happen.”  And,  at 
p.  17,  he  says:  “There  can  be  no  such  rule  of  law  as  that 
whenever  ‘ remainder,’  ' rest,’  ‘ residue,’  ‘ whatever  is  left,’  etc.,  is 
superadded  to  a gift  in  terms  absolute,  the  latter  must  be  held 
to  mean  only  a gift  for  life  even  if  the  context  and  scope  of  the 
will  negative  such  a construction.”  The  learned  Master  of  the 
Rolls  held  that  the  legacies  to  Eliza  Mary  West  and  Margaret 
Walker  were  absolute  gifts. 

See  also  Henderson  v.  Cross  (1861),  29  Beav.  216  ; WatJcins 
V.  Williams  (1851),  3 Macn.  & G.  622;  Bowes  v.  Goslett  (1858), 


27  L.J.  Ch.  249. 

The  bequest  in  the  will  of  Wilfred  E.  Osterhout,  in  favour 
of  the  defendant,  is  “ with  reversion  to  my  brother  on  th( 
decease  of  my  father.” 

The  word  “ reversion  ” is  meaningless  in  so  far  as  it  attempts 
to  create  a gift  over  in  favour  of  the  testator’s  brother. 
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I have  examined  carefully  the  cases  relied  upon  by  counsel 
for  the  plaintiff.  In  Bibhens  v.  Potter  (1879),  10  Ch.  D.  733, 
Emily  Bibhens  by  her  will,  dated  in  1865,  gave  all  her  estates 
and  effects,  both  real  and  personal,  to  her  sister,  Ann  Maria 
Bibbens,  for  her  own  use  and  benefit  absolutely.  By  a codicil, 
dated  in  1868,  testatrix  directed  that  “after  the  death  of  my  sister 
Ann  Maria  Bibbens,  I give,  devise,  and  bequeath  all  property  of 
mine  which  may  then  be  remaining  . . to  my  brother, 

William  Bibbens,”  and  other  devisees  and  legatees  mentioned. 
Hall,  Y.-C.,  held  that  reading  the  will  and  codicil  together  the 
latter  cut  down  the  absolute  bequest  given  to  Ann  Maria  to  a 
life  estate. 

In  re  Sanford,  Sanford  v.  Sanford,  [1901]  1 Ch.  939,  was 
a case  in  which  the  testator  gave  all  the  residue  of  his  real  and 
personal  estate  to  his  wife  absolutely.  This  the  Court  held  was 
cut  down  to  a life  estate  by  a codicil  executed  some  years 
subsequent  to  the  date  of  the  will. 

See  also  In  re  Pounder,  Williams  v.  Pounder  (1886),  56 
L.J.  Ch.  113,  and  Constable  v.  Bull  (1849),  3 DeG.  & Sm.  411. 

In  my  opinion,  the  case  in  hand  is  widely  distinguishable 
from  the  above  cases  referred  to  by  Mr.  Kerr. 

There  will  be  judgment  declaring  that  the  defendant  Martin 
Osterhout  took  an  absolute  interest  in  the  moneys  and  securities 
for  money  and  in  the  proceeds  of  the  real  estate  set  out  in  the 
second  and  third  clauses  of  the  will. 

A proper  disposition  of  the  costs  will  be  to  direct  that  each 
party  shall  pay  his  own  costs. 

The  plaintiff  appealed,  and  his  appeal  was  heard  by  a 
Divisional  Court  composed  of  Falconbkidge,  C.J.K.B.,  Stkeet 
and  Britton,  JJ.,  on  the  26th  January,  1904. 

George  Kerr  and  Joseph  Montgomery,  for  the  plaintiff. 

C.  H.  Widdifield  and  W.  E.  Middleton,  for  the  defendant. 

February  20.  The  judgment  of  the  Court  was  delivered  by 
Street,  J.  : — In  my  opinion,  the  intention  of  the  testator,  as 
appearing  upon  the  face  of  his  will,  was  that  his  father,  the 
defendant,  should  have  the  money  in  question  for  his  life  only. 
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and  that  the  plaintifi  should  have  it  upon  the  defendant's 
decease.  It  is  true  that  the  words  used,  “ with  reversion  to  my 
brother  Herbert  G.  Osterhout  on  the  decease  of  my  father,”  are 
not  strictly  and  technically  accurate,  but  they  are  quite 
sufficient  to  express  what  the  testator  intended,  and  they  can 
have  no  other  meaning. 

Having  ascertained  the  testator’s  meaning  beyond  any 
reasonable  doubt,  it  is  our  duty  to  give  effect  to  it  unless  we 
are  prevented  by  some  binding  authority  from  doing  so.  With 
great  respect,  I am  of  opinion  that  the  authorities  upon  which 
the  judgment  appealed  from  is  founded  do  not  require  us  to 
hold  that  the  testator’s  intentions  must  be  disappointed.  In  In 
re  Percy,  Percy  v.  Percy,  24  Ch.  D.  616,  the  testator’s  language 
was  : “ I give  to  my  wife  £10,000  : afterwards  to  go  to  Edward 
Josceline ; ” and  it  was  held  that  the  wife  took  absolutely.  But 
there  was  an  absolute  gift  to  the  wife  in  the  first  place  with  no 
time  or  event  fixed  for  its  termination,  and  there  was  therefore 
nothing  sufficiently  definite  to  cut  down  the  absolute  gift. 

In  re  Jones,  Richards  v.  Jones,  [1898]  1 Ch.  438,  went 
upon  a different  application  of  the  same  principle.  There  a 
testator  gave  his  real  and  personal  estate  to  his  wife  absolutely 
for  her  own  use  and  benefit  so  that  during  her  lifetime  she 
should  have  the  fullest  power  to  sell  and  dispose  of  it  absolutely 
for  the  purpose  of  her  maintenance  and  support.  After  her 
death  he  gave  such  parts  of  his  estate  as  she  should  not  have 
disposed  of  over  to  his  brother  and  his  wife’s  sister.  It  was 
held  that  the  wife  took  absolutely  and  that  the  gift  over  failed. 
There  the  principle  acted  upon  also  was  that  where  an  absolute 
gift  is  made  in  the  first  place,  a gift  over  of  so  much  as  the 
legatee  does  not  spend  or  dispose  of  is  too  uncertain  to  cut  down 
the  original  absolute  gift.  See  the  numerous  cases  cited  at 
p.  333  of  Jarman  on  Wills,  5th  ed.  The  question  in  all  these 
cases  is  whether  the  intention  of  the  testator  was  that  the 
estate  of  the  first  taker  should  be  an  absolute  one,  or  one 
limited  to  his  life  only  ; and  the  third  case  referred  to  in  the 
judgment  appealed  from,  of  In  re  Walker,  Lloyd  v.  Tweedy, 
[1898]  1 I.  R.  5,  turns  upon  that  question.  These  cases, 
however,  do  not  apply  where  the  intention  that  the  gift  to  the 
first  taker  is  for  life  only  is  plainly  expressed  upon  the  will, 
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followed  by  a gift  over.  Thus  in  Re  Russell  (1885),  52  L.T.N.S. 
559,  decided  by  the  English  Court  of  Appeal  upon  appeal  from 
Kay,  J.,  where  a testator  said  in  his  will,  “ I give  unto  my 
sister  Mary  Hedwith  . . . the  sum  of  £1,000  sterling,  the 

same  to  become  the  property  (at  her  death)  of  her  heirs,”  it  was 
held,  reversing  Kay,  J.,  that  Mary  Hedwith  took  an  estate  for 
life  only.  See  also  Theobald  on  Wills,  5th  ed.,  pp.  454-5  ; In 
re  Sanford,  Sanford  v.  Sanford,  [1901]  1 Ch.  939. 

In  my  opinion,  therefore,  we  should  declare  that  the  defen- 
dant, upon  the  true  construction  of  the  will  of  the  testator,  was 
entitled  only  for  his  life  to  the  use  of  the  money  in  question, 
and  that,  subject  to  such  life  interest  of  the  defendant,  the 
plaintiff  took  the  same  absolutely.  I think  the  plaintiff  should 
have  the  costs  of  the  appeal. 

T.  T.  R. 


[IN  CHAMBERS.] 

Knapp  v.  Carle y. 

Master  in  Chambers — Jurisdiction — Summary  Dismissal  of  Action. 

The  Master  in  Chambers  has  no  power  under  Rule  261  or  otherwise  to  order 
the  dismissal  of  an  action  upon  the  ground  that  no  cause  of  action  is  shewn 
upon  the  plaintiff’s  own  statement. 

Appeal  by  the  plaintiff  from  an  order  of  the  Master  in 
Chambers  made  on  2nd  January,  1904,  setting  aside  a lis  pendens 
and  ordering  the  action  to  be  dismissed. 

The  appeal  was  heard  by  Street,  J.,  in  Chambers,  on  the 
22nd  January,  1904. 

Grayson  Smith,  for  the  plaintiff. 

C.  A.  Moss,  for  the  defendant. 
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February  6.  Street,  J.  : — At  the  close  of  the  argument  I 
ordered  that  the  appeal  so  far  as  the  lis  pendens  was  concerned 


410  O^STARIO  LAW  REPORTS.  [voL. 


street,  J. 
1904 


Knapp 

V. 

Carley. 


should  be  dismissed,  and  reserved  the  question  of  the  power  of 
the  Master  to  dismiss  the  action. 

The  ground  upon  which  he  has  made  the  order  dismissing 
the  action  is  that  no  cause  of  action  is  shewn  upon  the 
plaintiff’s  own  statement.  Under  Rule  261  the  power  to  dismiss 
for  this  reason  is  to  be  exercised  by  a Judge  of  the  High  Court 
where  there  are  pleadings;  and  by  sub-sec.  16  of  Rule  42  the 
jurisdiction  of  the  Master  in  Chambers  is  excluded  in  such 
cases.  It  is  plain  that  if  this  application  had  been  made  after 
the  delivery  of  pleadings  the  Master  would  have  had  no 
jurisdiction.  The  reason  is  that  the  application  is  equivalent 
to  what  was  formerly  the  argument  of  a demurrer,  which  was 
always  a Court  and  not  a Chambers  matter.  There  is  no  doubt 
an  inherent  power  in  the  Court  to  dismiss  actions  summarily 
where  they  are  frivolous  or  vexatious,  but  that  is  also  a matter 
to  be  dealt  with  in  Court  and  not  in  Chambers,  and,  therefore, 
the  Master  in  Chambers  is  again  excluded.  The  English  Rule 
is  different,  and  enables  such  matters  to  be  dealt  with  in 
Chambers,  and  for  that  reason  the  English  decisions  are  not 
applicable. 

The  portion  of  the  order  of  the  Master  which  dismisses  the 
action  should  therefore  be  set  aside. 

No  costs  of  the  appeal. 

E.  B.  B. 


VII.] 


ONTARIO  LAW  REPORTS. 


411 


[IN  THE  COURT  OF  APPEAL.] 

Centaur  Cycle  Co.  v.  Hill  et  al. 

Court  of  Appeal — Security  on  Appeal — Money  Paid  into  Court — Payment  out 
after  Purpose  Answered — Further  Appeal. 

A party  who  has  paid  money  into  Court  as  security  upon  his  appeal  to  the 
Court  of  Appeal  is  entitled,  after  his  appeal  has  been  allowed  with  costs,  to 
take  the  money  out,  although  his  opponent  is  prosecuting  a further  appeal  to 
the  Supreme  Court  of  Canada  or  the  Judicial  Committee  of  the  Privy 
Council.  An  appeal  to  the  Court  of  Appeal  is  a step  in  the  cause,  but  a fur- 
ther appeal  is  not  so. 

Order  of  Maclennan,  J.A.,  affirmed. 

Motion  by  the  defendants  E.  C.  Hill  and  E.  C.  Hill  & Co. 
for  payment  out  of  Court  to  them  of  their  deposit  of  $200 
made  as  security  for  their  appeal  to  the  Court  of  Appeal,  which 
had  been  allowed  with  costs  110). 

The  plaintiffs  resided  in  England,  and  had  telegraphed  to 
their  solicitors  in  Ontario  to  appeal  to  the  Judicial  Committee 
of  the  Privy  Council. 

The  motion  was  heard  by  Maclennan,  J.A.,  in  Chambers, 
on  the  22nd  February,  1904. 

C.  W.  Kerr,  for  the  applicants,  cited  Marsh  v.  Webb  (1892), 
15  P.R.  64  ; Hamill  v.  Lilley  (1887),  3 Times  L.R.  549. 

W.  E.  Middleton,  for  the  plaintiffs,  contended  that,  under 
the  circumstances,  the  deposit  should  remain  in  Court  to  abide 
the  result  of  the  intended  appeal.  He  offered  to  allow  the 
deposit  to  be  paid  out  on  receiving  the  undertaking  of  the 
applicants’  solicitors  to  repay  it  should  the  appeal  be  successful. 
He  cited  Hateley  v.  Merchants  Despatch  Co.  (1886),  12  A.R. 
640;  Rombough  v.  Batch  (1900),  19  P.R.  123;  Ihe  Ratata, 
[1897]  P.  118,  132;  8.0. , [1898]  A.C.  513;  Hood  Barrs  v. 
Heriot,  [1896]  1 Q.B.  610;  8.G.,  sub  nom.  Hood  Barrs  v. 
Grossman  & Prichard,  [1897]  A.C.  172;  City  of  Toronto  v. 
Toronto  Street  R.W.  Co.  (1893),  15  P.R.  358;  and  Coffey  v. 
Scane  (1894),  16  P.R.  307. 

February  23.  Maclennan,  J.A.: — Other  cases  are  cited  in 
Holmested  and  Langton’s  Jud.  Act,  pp.  1004-5,  in  the  notes 
to  Rules  826-7. 
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By  Rule  826,  the  security  required  to  be  given  on  appeal  to 
this  Court  is  that  the  appellant  will  effectually  prosecute  his 
appeal  and  pay  such  costs  as  may  be  awarded  in  case  the 
judgment  appealed  from  is  in  whole  or  in  part  affirmed. 

By  Rule  830  (8),  the  appellant  may  deposit  a sum  of  money 
by  way  of  security  instead  of  giving  a bond  ; and  it  is  evident 
that  the  deposit  is  subject  to  the  same  condition  in  every 
respect  as  the  bond. 

In  the  present  case  the  appellant  has  succeeded  in  his 
appeal.  He  has  prosecuted  it  effectually,  and  no  costs  have 
been  awarded  against  him,  or  in  favour  of  the  respondent. 
The  condition  of  the  security  has  been  literally  fulfilled.  The 
appellant  has  performed  everything  performance  of  which  was 
intended  to  be  secured  by  his  deposit,  and  it  follows  that  he  is 
now  entitled  to  a return  of  his  money. 

The  cases  shew  that  there  is  a clear  distinction  between  the 
case  of  security  given  in  the  High  Court  for  the  costs  of  the 
action,  when  an  appeal  is  taken  by  a defendant  to  the  Court  of 
Appeal,  and  a case  of  security  for  the  costs  of  the  Court  of 
Appeal  on  a proposed  appeal  to  the  Supreme  Court  or  to  the 
Privy  Council.  An  appeal  to  the  Court  of  Appeal  is  a step  in 
the  cause,  or  action,  but  a further  appeal  is  not  so. 

I am,  therefore,  of  the  opinion  that  the  order  asked  for 
ought  to  be  made  and  with  costs. 

The  plaintiffs  appealed  to  the  Court,  and  their  appeal  was 
heard  by  Moss,  C.  J.  O.,  Osler,  Maclennan,  Garrow,  and 
M ACL  AREN,  J.J.A.,  on  the  29  th  February,  1904. 

The  same  counsel  appeared. 

The  Court  dismissed  the  appeal  with  costs,  affirming  the 
opinion  of  Maclennan,  J.A. 


T.  T.  R. 
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[STREET,  J.] 

Ross  V.  Robertson. 


Limitation  of  Actions — Account — Co-owners  of  Land — Partnership — Principal 
and  Agent — Trustee — Outlay  on  Land — Rents. 

The  plaintiff  sold  a half  interest  in  land  to  the  defendant,  and  they  agreed  to 
build  houses  thereon  at  their  joint  cost  and  to  raise  part  of  the  money  for 
the  purpose  by  mortgages  upon  the  property,  and  to  contribute  the  remainder 
in  equal  shares.  The  houses  were  completed  and  rented  in  1891.  The 
defendant  collected  the  rents  on  joint  account,  and  paid  out  of  them  the 
interest  on  the  mortgages  and  the  taxes  and  other  outlays  upon  the 
property,  sending  accounts  from  time  to  time  to  the  plaintiff. 

The  plaintiff,  alleging  that  the  defendant  did  not  contribute  his  just  share  of 
the  cost  of  the  houses,  and  that  he  had  not  properly  accounted  for  the  rents, 
brought  an  action  for  an  account  on  the  15th  August,  1902  ; — 

Held,  that  the  plaintiff  was  barred  by  the  Statute  of  Limitations  in  respect  of 
his  claim  as  to  the  cost  of  the  houses,  and  also  with  regard  to  the  rents 
except  for  six  years  before  the  commencement  of  the  action  ; the  plaintiff 
and  defendant  were  not  partners  ; nor  was  the  defendant  an  express  trustee 
for  the  plaintiff ; he  was  an  ordinary  agent  without  any  special  fiduciary 
character. 

Coyne  Y.  Broddy  (1888),  15  A.R.  159,  Burdick  y.  Garrick  (1870),  L.R.  5 Ch. 
233,  and  Lyell  v.  Kennedy  (1889),  14  App.  Gas.  437,  distinguished. 

Appeal  by  the  plaintiff  from  a certificate  of  the  local  Master 
at  Port  Arthur  holding  the  Statute  of  Limitations  a bar  to  the 
plaintiff’s  right  to  an  account,  beyond  six  years  from  the  issue 
of  the  writ  of  summons,  of  the  transactions  between  the  plaintiff 
and  defendant. 

The  action  was  for  an  account  of  the  dealings  between  the 
plaintiff  and  defendant,  which  began  about  the  year  1890  ; the 
defendant  pleaded  the  Statutes  of  Limitation  to  parts  of  the 
account ; and  the  judgment  on  the  28th  April,  1903,  directed  the 
local  Master  to  take  an  account  of  the  money  transactions 
between  the  plaintiff  and  defendant,  subject  to  the  objection 
taken  with  regard  to  the  Statutes  of  Limitation.  The  defendant 
under  the  Master’s  direction  brought  in  his  accounts  from  1890 
down,  his  rights  with  regard  to  the  statutes  being  expressly 
reserved. 

The  plaintiff  lived  in  Winnipeg,  the  defendant  at  Port 
Arthur;  in  1891  the  plaintiff  bought  some  town  lots  at  Fort 
William,  close  to  Port  Arthur,  and  sold  a half  interest  in  them  to 
the  defendant ; then  the  parties  agreed  to  build  houses  upon 
these  lands  at  their  joint  cost  and  to  raise  part  of  the  money  for 
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the  purpose  by  mortgages  upon  the  property  and  to  contribute 
the  remainder  in  equal  shares.  The  houses  were  completed  and 
rented  in  1891 ; the  defendant  coHected  the  rents  on  joint 
account,  and  paid  out  of  them  the  interest  on  the  mortgages 
and  the  taxes  and  other  outlays  upon  the  property,  sending  his 
accounts  from  time  to  time  to  the  plaintiff. 

The  plaintiff  now  alleged  that  the  defendant  did  not 
contribute  his  just  share  of  the  cost  of  the  buildings  and  that 
he  had  not  properly  accounted  for  the  rents. 

The  local  Master  held  that  the  statutes  applied  and  refused 
to  allow  the  plaintiff  to  go  into  the  accounts  beyond  the  period 
of  six  years  from  the  issue  of  the  writ  on  the  15th  August, 
1902  ; and  the  plaintiff  appealed. 

The  appeal  was  heard  by  Street,  J.,  in  the  Weekly  Court, 
on  the  21st  January,  1904. 

J.  H.  Moss,  for  the  plaintiff  More  than  the  plaintiff’s  half 
share  was  advanced  by  him.  The  evidence  shews  a partner- 
ship. The  defendant  says  it  was  not  a partnership  ; that  he 
was  a sort  of  bailiff  for  the  plaintiff  A partnership  was  in 
effect  formed  for  the  purpose  of  dealing  with  the  land  as  money 
making  capital.  If  there  was  no  partnership  the  defendant  was 
an  agent  in  a fiduciary  position,  and  an  express,  not  a constructive, 
trustee,  and  the  Statute  of  Limitations  does  not  help  him  : Lyell 
V.  Kennedy  (1889),  14  App.  Cas.  4^37 , per  Lord  Macnaghten,  at 
p.  463  ; Coyne  v.  Broddy  (1887-8),  13  O.R.  173,  15  A.R.  159  ; 
Hewitt  on  Limitations,  p.  173 ; Burdick  v.  Garrick  (1870),  L.R. 
5 Ch.  233,  at  pp.  239,  240,  243. 

H.  L.  Drayton,  for  the  defendant.  The  parties  were 
co-owners  ; there  was  no  partnership.  How  can  it  be  said  there 
was  any  trust  ? The  defendant  was  an  agent  to  do  a particular 
thing ; to  collect  rents  and  apply  them  in  reduction  of  mortgages. 
Coyne  v.  Broddy,  15  A.R.  159,  is  in  the  defendant’s  favour : see 
particularly  the  judgment  of  Osier,  J.A.,  at  pp.  164-5.  The 
other  cases  cited  are  not  applicable  to  such  a state  of  facts  as 
we  have  here.  I refer  to  In  re  Barker,  [1892]  2 Ch.  491 ; 
Lindley  on  Partnership,  6th  ed.,  pp.  25,  337  ; R.S.O.  1897,  vol. 
III.,  ch.  324,  sec.  10. 
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Moss,  in  reply,  referred  to  R.S.O.  1897,  ch.  72  ; ch.  129,  sec. 
32 ; ch.  51,  sec.  58,  sub-sec.  1 ; ch.  146,  sec.  1. 

February  1.  Street,  J.  : — There  is  nothing  in  the  circum- 
stances which  constituted  a partnership  between  the  plaintiff 
and  defendant ; they  were  simply  co-owners  of  the  property  and 
of  the  houses. 

The  houses  were  built  in  1890  and  1891 ; the  defendant, 
being  on  the  spot,  undertook  to  supervise  their  erection  and  pay 
the  bills  ; part  of  the  money  was  raised  by  mortgage,  and  the 
parties  were  to  contribute  the  remainder  in  equal  shares.  The 
defendant  now  alleges  that  the  defendant  did  not  contribute  his 
full  share  of  their  cost.  So  far  as  this  claim  is  concerned,  it 
seems  to  me  it  is  too  late  now  for  the  plaintiff  to  raise  the 
question.  It  is  true  that  the  defendant  was  acting  as  the 
plaintiff’s  agent  in  making  the  arrangements  for  building  the 
houses  so  far  as  his  share  was  concerned,  and  in  receiving  and 
disbursing  money  for  the  purpose  of  completing  them  and  as 
such  agent  he  was  a quasi  trustee  for  the  plaintiff,  but  there  was 
nothing  to  constitute  him  an  express  trustee  so  as  to  deprive 
him  of  the  benefit  of  the  statute.  I think  the  same  must  also 
be  held  with  regards  to  the  rents ; the  defendant  was  by 
arrangement  manager  of  the  property  of  which  he  and  the 
plaintiff  were  co-owners ; the  rents  were  their  joint  property, 
and  he  collected  them  for  both,  and  paid  the  outgoings  in  the 
way  of  interest,  taxes,  and  repairs  from  year  to  year,  shewing 
the  plaintiff  from  time  to  time  what  he  was  doing  with  the 
money  which  came  into  his  hands.  He  was  an  ordinary  agent 
without  any  special  fiduciary  character ; he  could  not  have  been 
required  to  keep  the  plaintiff’s  share  of  the  moneys  he  received 
separate  from  his  own  share.  It  was  intended,  on  che  contrary, 
that  he  should  mix  the  plaintiff’s  share  of  the  rents  with  his 
own,  and  out  of  the  common  fund  should  pay  the  outgoings. 
The  case  is  therefore  distinguishable  from  the  cases  of  an 
express  trust  of  a fund  which  the  agent  is  bound  to  keep  apart 
and  to  invest  or  otherwise  deal  with  in  a particular  manner  • 
Friend  v.  Young,  [1897]  2 Ch.  421 ; Wright  on  Principal  and 
Agent,  2nd  ed.,  pp.  232-236 ; Lewin  on  Trusts,  10th  ed.,  pp. 
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street.  J.  H03-4  ; Re  Hindmarsh  (1860),  1 Dr.  & Sm.  129  ; Watson  v. 
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The  plaintiff  relied  upon  the  cases  of  Coyne  v.  Broddy,  15 
_ A.K  159,  and  Burdick  v.  Garrick,  L.R.  5 Ch.  233,  but  those 

Robertson.  ... 

cases  are  distinguishable  because  in  each  of  them  it  was  held 
than  an  express  trust  was  created  by  the  fact  that  the  defendant 
was  bound  in  the  one  case  by  deed  and  in  the  other  by  agreement 
to  hold  the  money  in  question  to  be  invested  by  him  for  the 
owner.  Lyell  v.  Kennedy,  14  App.  Gas.  437,  also  relied  on  by 
the  plaintiff,  is  a case  of  another  class  ; there  the  defendant  had 
entered  upon  property  and  collected  the  rents,  expressly  declaring 
that  he  was  in  possession  on  behalf  of  the  true  owner,  whoever 
he  might  turn  out  to  be,  and  it  was  held  that  he  could  not 
afterwards,  while  still  continuing  in  possession  and  receipt  of 
the  rents,  throw  off  the  character  in  which  he  had  entered,  and 
set  up  the  statute  against  the  true  owner,  claiming  the  land  and 
rents  he  had  received  as  his  own. 

In  my  opinion,  the  ruling  of  the  learned  local  Master  was 
right,  and  the  appeal  must  be  dismissed  with  costs. 

E.  B.  B. 
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[IN  CHAMBERS.] 

Re  Bethune. 

Will — Construction — Bequest  to  Widow — Use  during  Lifetime — Power  to  Dispose 

of  Moiety  by  Will. 

The  testator  by  his  will  gave  to  his  wife  all  his  real  and  personal  property  for 
her  use  during  her  lifetime,  and  directed  that  at  her  death  his  executors 
should  sell  the  real  and  personal  property  and  give  one-half  the  proceeds  to 
his  cousin,  and  that  his  wife  should  make  her  will  during  her  lifetime  in- 
structing his  executors  “who  she  wishes  to  give  her  half  to  among  her 
relations  : ” — 

Held,  that  the  widow  was  entitled  to  one  moiety  absolutely  and  to  a life  en- 
joyment of  the  other  moiety. 

Motion  by  Ann  Bethune,  the  widow  of  John  Bethune, 
deceased,  for  an  order  under  Rule  938  declaring  what  benefit 
she  took  under  his  will,  the  material  parts  of  which  were  as 
follows : — 

“1.  I do  hereby  give  ...  to  my  dear  wife  Ann 
Bethune  all  my  real  and  personal  property  for  her  use  during 
her  lifetime. 

“ 2.  And  at  her  death  . . . my  executors  will  sell  or 

dispose  of  the  real  and  personal  property  . . . within 
three  months  after  her  decease. 

“ 3.  And  they  . . . will  give  one-half  of  the  proceeds 

to  my  cousin  Alexander  Bethune  . . . with  instructions 

that  he  is  to  divide  the  same  between  the  most  needy  of  his 
father’s  and  two  uncles’  families.  . . 

“ 4.  My  dear  wife  to  make  her  will  during  her  lifetime 
instructing  my  executors  who  she  wishes  to  give  her  half  to 
among  her  relations.” 

The  motion  was  heard  by  Boyd,  C.,  in  Chambers.,  on  the  1st 
March,  1904. 

W.  E.  Middleton,  for  the  applicant. 

L.  G.  Raymond,  for  the  executors. 

March  2.  Boyd,  C.  ; — I think  the  effect  of  the  1st  and  4th 
clauses  of  the  will  is  to  give  a life  estate  in  the  whole  property 
to  the  testator’s  wife,  with  the  right  to  possess  and  enjoy  one- 
half  of  it  in  specie,  so  that  she  may  consume  the  money  instead 
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of  investing  it,  and  use  and  enjoy  the  furniture  and  house  as 
she  pleases.  In  other  words,  she  is  practically  owner  of  one 
moiety,  and  has  a life  enjoyment  of  the  other  moiety.  I find 
nothing  exactly  in  point,  but  the  following  cases  have  induced 
this  conclusion:  In  re  Thomson’s  Estate  (1880),  14  Ch.  D.  263; 
In  re  Davids  Trusts  (1859),  Johns.  495 ; and  Holloway  v. 
Clarkson  (1842),  2 Hare  521.  I was  not  referred  to  any  of 
these  on  the  motion. 

Costs  out  of  the  estate. 


E.  B.  B. 


D.  C. 
1904 

Feb.  11 


[DIVISIONAL  COURT.] 
Rex  V.  Nurse. 


Intoxicating  Liquors — Liquor  License  Act — Conviction — Third  Offence — Evidence 
of  Previous  Convictions — Improper  Reception — Subsequent  Deletion. 


A conviction  of  the  defendant  for  a third  offence  against  the  Liquor  License 
Act,  R.S.O.  1897,  ch.  245,  was  quashed  on  the  ground  that  the  convicting 
magistrate  had  improperly  admitted  evidence  of  previous  convictions 
before  the  determination  of  the  defendant’s  guilt  upon  the  charge  against 
him  of  a third  offence,  contrary  to  sec.  101  of  the  Act. 

Regina  v.  Edgar  (1887),  15  O.R.  142,  approved  and  followed. 

Dictum  of  Armour,  C.J. , in  Regina  v.  Brown  (1888),  16  O.R.  41,  48, 
disapproved. 

Held,  also,  that  the  jurisdiction  of  the  magistrate  was  gone'  when  he  admitted 
the  improper  evidence,  and  his  competence  was  not  restored  by  its 
deletion. 

On  the  5th  December,  1903,  a rule  nisi  was  granted  by  a 
Divisional  Court  to  quash  the  conviction  of  the  defendant  for  a 
third  offence  against  the  Liquor  License  Act,  by  selling 
intoxicating  liquor  upon  his  licensed  premises  during  prohibited 
hours. 


The  first  ground  upon  which  the  rule  was  granted  was  that 
the  convicting  magistrate  improperly  admitted  evidence  of 
previous  convictions  before  determining  whether  the  defendant 
was  or  was  not  guilty  of  the  offence  charged  as  a third  offence, 
contrary  to  sec.  101  of  the  Act,  R.S.O.  1897,  ch.  245, 
material  part  of  which  is  as  follows  : 

101.  The  proceedings  upon  any  information  for  committing 
an  offence  against  any  of  the  provisions  of  the  Act,  in  case  of 
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previous  conviction  or  convictions  being  charged,  shall  be  as 
follows : 

1.  The  justices  or  police  magistrate  shall  in  the  first  instance 
inquire  concerning  such  subsequent  offence  only,  and  if  the 
accused  be  found  guilty  thereof,  he  shall  then,  and  not  before, 
be  asked  whether  he  was  so  previously  convicted,  as  alleged  in 
the  information,  and  if  he  answers  that  he  was  so  previously 
convicted,  he  may  be  sentenced  accordingly ; but  if  he  denies 
that  he  was  so  previously  convicted,  or  stands  mute  of  malice, 
or  does  not  answer  directly  to  such  question,  the  justice  or 
police  magistrate  shall  then  inquire  concerning  such  previous 
conviction  or  convictions. 

It  appeared  that  the  convicting  magistrate  had,  after 
admitting  the  evidence  of  previous  convictions,  assumed  to 
strike  it  out,  and  had  then  proceeded  as  the  section  directs. 

The  second  ground  was  that  the  conviction  of  the  “ actual 
offender,”  the  defendant’s  bar-tender,  for  the  same  offence,  even 
though  that  conviction  was  obtained  by  collusion,  deprived  the 
magistrate  of  jurisdiction  to  convict  the  defendant,  the  licensee. 
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On  the  4th  and  5 th  February,  1904,  before  a Divisional 
Court  composed  of  Boyd,  C.,  Ferguson  and  Teetzel,  JJ., 
J.  Haverson,  K.C.,  supported  the  rule  nisi.  Regina  v.  Edgar 
(1887),  15  O.R.  142,  governs  this  case.  The  statute  is  imperative, 
and  the  magistrate  has  no  jurisdiction  to  convict  unless  he 
proceeds  in  accordance  with  it:  Rex  v.  Bealtry  (1903),  40 
C.L.J.  38.  By  striking  out,  or  saying  that  he  strikes  out,  the 
evidence,  the  magistrate  cannot  cure  the  defect  and  give  himself 
jurisdiction  : Regina  v.  Coleman  (1898),  30  O.R.  93 ; Martin 
V.  MacJconochie  (1878),  3 Q.B.D.  730,  775.  By  sec.  112  of  the 
Act  the  “ actual  offender  ” is  liable  to  conviction  as  well  as  the 
licensee.  The  bar-tender  of  the  defendant  was  convicted  and 
fined  for  the  same  offence,  and  his  conviction  was  before  the 
magistrate.  Both  cannot  be  convicted.  The  conviction  of  the 
servant  is  a bar  to  the  master’s  conviction.  It  makes  no 
difference  that  the  conviction  of  the  bar-tender  was  obtained  by 
collusion. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General  and  the 
magistrate.  The  information  against  the  defendant  is  in  terms 
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for  a third  offence.  The  bar-tender  could  not  be  guilty  of  the 
same  offence  that  the  defendant  was  charged  with.  Section  112 
cannot  apply  to  such  a case.  It  is  not  necessarily  the  same 
offence  of  which  the  bar-tender  was  convicted.  The  information 
was  for  selling  on  the  same  day,  but  that  is  not  enough.  The 
previous  convictions  of  the  defendant  were  made  by  the  same 
magistrate.  He  could  not  try  the  defendant  without  knowledge 
of  the  previous  convictions.  Can  it  make  any  difference  that 
formal  evidence  was  given  to  inform  the  magistrate  of  what  he 
already  knew  ? A similar  provision  to  sec.  101  was  held  to  be 
directory  in  Regina  v.  Brown  (1888),  16  O.R.  41,  48;  that 
overrules  Regina  v.  Edgar,  15  O.R.  142.  As  to  striking  out 
evidence,  that  was  approved  in  Rex  v.  Noel  (1903),  6 O.L.R. 
385.  Section  889  of  the  Criminal  Code  is  now  applicable  by 
sec.  15  of  2 Edw.  VII.  ch.  12  (0.)  See  Regina  v.  Murdock 
(1900),  27  A.R.  443. 

H.  H.  Dewart,  K.C.,  for  the  prosecutor,  contended  that  the 
first  objection  was  covered  by  Regina  v.  Brown,  16  O.R.  41  ; 
and  cited  as  to  the  second  objection  Bradlaugh  v.  Clarke  (1883), 
8 App.  Cas.  354. 


February  II.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C.  : — Regina  v Edgar,  15  O.R.  142,  is  precisely  in  point 
on  the  objection  here  made  to  the  conviction,  namely,  that  the 
magistrate  disregarded  the  provisions  of  sec.  101  of  the  Liquor 
License  Act,  R.S.O.  1897,  ch.  245.  The  decision  in  Regina  v. 
Edgar  was  under  sec.  115  of  the  Canada  Temperance  Act,  R.S.C. 
ch.  106,  but  the  language  used  in  that  and  this  provision  is 
identical,  viz.  : The  magistrate  shall  in  the  first  instance  inquire 
concerning  the  subsequent  offence  only,  and  if  the  accused  be 
found  guilty  thereof,  he  shall  then,  and  not  before,  be  asked 
whether  he  was  so  previously  convicted,  as  alleged  in  the 
information,  etc. 

As  in  the  Edgar  case  and  this,  the  previous  offences  were 
set  forth  on  the  face  of  the  information,  and  the  magistrate 
trying  the  case  was  the  same  magistrate  who  had  made  the 
former  conviction.  It  was  held  by  Mr.  Justice  Rose  that  the,  j 
directions  of  the  statute  were  imperative  ; that  there  was  noj|ra 
jurisdiction  to  enter  upon  or  inquire  judicially  into  an  earlier 
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conviction  until  the  accused  was  found  guilty  of  the  later 
offence ; and  so  he  held  that  the  conviction  was  invalid.  This 
case  was  followed  by  the  county  Judge  of  Haldimand  in  a well 
considered  decision  of  Rex  v.  Dealtry,  40  C.L.J.  38.  The  only 
case  which  has  expressions  contrary  to  Regina  v.  Edgar  is 
Regina  v.  Brown,  16  O.R.  41,  48,  in  which  Armour,  C.J., 
expresses  his  opinion  that  sec.  115  of  the  Canada  Temperance 
Act  is  only  directory  ; but  that  is  not  the  decision  of  the  Court, 
and  it  does  not  overrule  Regina  v.  Edgar. 

It  may  be  difficult,  perhaps,  to  give  a good  reason  for  the 
enactment  in  question  where  the  previous  convictions  are  by  the 
statutory  forms  given  required  to  be  set  out  for  the  information 
of  every  magistrate : see  form  G.,  p.  3026,  R.S.O.  ; and 
particularly  where  the  same  magistrate  who  tries  for  the  last 
offence  has  in  fact  convicted  for  the  previous  offences ; yet  the 
enactment  is  so  distinctly  and  emphatically  framed  that  it 
cannot  be  evaded  under  the  guise  of  no  harm  arising  from 
disregarding  its  precise  terms. 

As  to  one  part  of  this  enactment  as  found  in  the  Canada 
Temperance  Act,  that,  namely,  which  provides  for  the  accused 
being  present  in  order  to  be  asked  of  previous  convictions,  the 
Supreme  Courts  of  New  Brunswick  and  of  Nova  Scotia  are 
diametrically  opposed.  By  a majority  of  Judges  it  has  been 
held  in  New  Brunswick  that  counsel  sufficiently  represents  the 
accused  in  order  to  proceed  to  convict  as  to  a second  offence : 
Ex  p.  Groves  (1883),  23  N.B.  Rep.  38,  and  (1884),  24  N.B.  Rep. 
57  ; whereas  in  Nova  Scotia  a later  decision  declares  that  such 
a step  is  in  contravention  of  the  statute,  which  is  peremptory : 
Regina  v.  Salter  (1887),  20  N.S.  Rep.  206. 

The  general  rule  is  that  enactments  regulating  the  procedure 
of  the  Courts  are  imperative  and  not  directory  merely.  And 
many  examples  are  given  in  Maxwell  on  Statutes,  2nd  ed.,  pp. 
456-459. 

The  latest  case  I have  found  is  one  in  which  the  magistrates 
permitted  the  defendant  to  be  asked  in  cross-examination 
whether  he  had  been  previously  convicted  of  a former  offence, 
which  he  thereupon  admitted.  This  was  contrary  to  a provision 
of  the  Act  concerning  the  Prevention  of  Cruelty  to  Children, 
in  which  it  was  provided  that  a person  charged  and  called 
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as  a witness  should  not  be  asked  such  a question.  On  appeal 
the  justices  stated  that  the  appellant’s  answer  in  no  way  affected 
their  minds,  as  the  fact  of  the  previous  conviction  was  well 
known  to  them,  three  out  of  their  number  having  adjudicated 
on  the  occasion  of  his  former  conviction.  The  Court  held  that 
it  might  be  that  the  fact  of  the  previous  conviction  did  not 
affect  their  judgment,  though  they  did  not  say  so  ; they  only 
say  that  his  answer  did  not  affect  their  minds  ; but  they  allowed 
a question  to  be  put  which  was  not  legally  admissible,  and 
consequently  they  had  taken  a course  which  was  illegal,  and  the 
conviction  was  quashed  : Charnock  v.  Merchant,  [1900]  1 
Q.B.  474. 

Can  the  deletion  of  the  illegal  evidence  in  this  case  by  the 
magistrate  restore  his  competence  ? Was  not  his  jurisdiction 
gone  when  he  went  counter  to  the  only  method  sanctioned  by 
law  ? It  appears  to  me  that  the  wrong  step  cannot  be  thus 
withdrawn  and  a fresh  start  made  by  the  same  magistrate. 
The  law  does  not  provide  a remedy  whereby  such  evidence  may 
be  cancelled,  and  the  act  of  scoring  out  would  only  mark  it 
deeper  in  the  memory. 

This  offender  has  not  been  dealt  with  according  to  law,  and 
the  conviction  must  be  set  aside  as  a result  of  a mistrial.  No 
costs  and  no  action  against  the  magistrate. 


E.  B.  B. 
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[BRITTON,  J.] 

Lane  v.  City  of  Toronto. 


Municipal  Gorporations — Inquiry  into  Municipal  Election — Powers  of  Council — 
Municipal  Act^  1903,  sec.  32  Jf  (1) — “ Good  Government  of  the  Municipality^'' 
— Ratepayei — Injunction — Conduct  of  Inquiry — Evidence — Witiiesses — Bal- 
lot Papers. 

Held,  that  the  council  of  a city  had  power  under  sec.  324  (1)  of  the  Municipal 
Act,  1903,  to  order  an  inquiry  by  a county  court  Judge  into  an  election  for 
members  of  the  council  and  board  of  education,  at  which  it  "was  alleged  that 
corrupt  practices  had  prevailed;  the  election  being  a “matter  connected 
with  the  good  government  of  the  municipality,”  within  the  meaning  of  the 
enactment. 

Held,  also,  that  the  High  Court  would  not,  in  an  action  by  a ratepayer  for  an 
injunction,  interfere  with  the  conduct  of  the  inquiry  by  the  Judge  in  regard 
to  the  admission  or  rejection  of  evidence,  the  examination  of  ballot  papers, 
compelling  witnesses  to  answer  incriminating  questions,  etc. 

Motion  by  the  plaintiff,  a ratepayer  of  the  city  of  Toronto, 
for  an  interim  injunction  in  an  action  brought  against  the  city 
corporation  and  John  Winchester,  the  Judge  of  the  county 
court  of  York,  to  restrain  them  from  proceeding  with  an  inquiry 
under  sec.  324*  of  the  Municipal  Act,  1903,  concerning  the 
election  for  members  of  the  Toronto  city  council  and  board  of 
education  held  on  the  1st  January,  1904,  pursuant  to  a resolu- 
tion of  the  city  council.  It  was  alleged  that  corrupt  practices 
had  extensively  prevailed  at  the  election  on  the  part  of  deputy 
returning  officers,  poll  clerks,  and  others. 


*324. — (1)  In  case  the  council  of  any  municipality  at  anytime  passes  a 
resolution  requesting  the  Judge  of  the  county  court  of  the  county  in  which 
the  municipality  is  situate  to  investigate  any  matter  to  be  mentioned  in  the 
resolution,  and  relating  to  a supposed  malfeasance,  breach  of  trust  or  other 
misconduct  on  the  part  of  any  member  of  the  council,  ofi&cer  or  servant  of  the 
corporation,  or  of  any  person  having  a contract  therewith,  in  relation  to  the 
duties  or  obligations  of  the  rhember,  officer,  or  other  person,  to  the  munici- 
pality, or  in  case  the  council  of  any  municipality  sees  fit  to  cause  inquiry  to 
be  made  into  or  concerning  any  matter  connected  with  the  good  government 
of  the  municipality,  or  the  conduct  of  any  part  of  the  public  business  thereof, 
and  passes  a resolution  requesting  the  Judge  to  make  the  inquiry,  the  Judge 
shall  inquire  into  the  same,  and  shall  for  that  purpose  have  all  the  powers 
which  may  be  conferred  upon  Commissioners  under  The  Act  respecting  Inquiries 
concerning  Public  Matters,  and  the  Judge  shall,  with  all  convenient  speed, 
report  to  the  council  the  result  of  the  inquiry  and  the  evidence  taken  thereon. 
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The  resolution  of  the  council  was  as  follows : — 

‘‘  That  in  the  interests  of  the  good  government  of  this  city 
and  under  the  authority  of  section  324  of  the  Municipal  Act, 
His  Honour  Judge  Winchester,  county  Judge  of  the  county  of 
York,  be  requested  to  make  a thorough  investigation  into  the 
election  for  members  of  the  Toronto  city  council  and  board  of 
education  held  on  the  1st  January,  1904,  and  into  the  conduct 
of  any  officials  or  other  persons  in  connection  with  the  said 
election,  either  on  the  said  day,  or  previous  or  subsequent 
thereto,  so  far  as  he  may  consider  necessary  or  advisable  in  the 
public  interest,  and  into  the  alleged  falsification  of  the  assess- 
ment rolls,  and  to  report  to  this  council  with  all  convenient 
speed  the  results  of  the  said  investigation  and  the  evidence 
taken  thereon,  together  with  any  recommendations  that  he  may 
deem  it  necessary  or  desirable  to  make.” 

The  motion  was  heard  by  Britton,  J.,  in  the  Weekly  Court, 
on  the  22nd  February,  1904. 

H.  H.  Dewart,  K.C.,  for  the  plaintiff.  The  power  to  inves- 
tigate is  given  by  sec.  324  (1)  of  the  Municipal  Act,  1903. 
See  In  re  Godson  and  City  of  Toronto  (1888-90),  16  O.R  275, 
16  A.K  452,  18  S.  C.  R.  36.  Such  a statutory  provision  must 
be  strictly  construed:  Maxwell  on  Statutes,  3rd  ed.,  p.  412; 
Minet  v.  Leman  (1855),  20  Beav.  269,  278;  Wear  Commis- 
sioners V.  Adamson  (1876),  1 Q.  B.  D.  546,  549  ; Cox  v.  Hakes 
(1890),  15  App.  Cas.  506,  517  ; In  re  Brochlehank  (1889),  23 
Q.B.D.  461 ; Am.  & Eng.  Encyc.  of  Law,  1st  ed.,  vol.  15,  p. 
1041 ; vol.  23,  p.  406.  The  words  “good  government”  in  the 
statute  are  not  broad  enough  to  cover  an  inquiry  into  an 
election ; and  the  same  statute  prescribes  another  method  of 
inquiry,  by  summary  proceedings  in  the  nature  of  a quo 
warranto.  Every  matter  to  be  inquired  into  should  have  been 
mentioned  in  the  resolution,  not  only  some  matters  as  if  under 
the  first  part  of  sec.  324  (1),  and  then  a general  inquiry  as  if 
under  the  latter  part,  or  there  should  be  a general  inquiry  only. 
The  defendants  should  be  restrained  from  making  an  examina- 
tion of  the  ballot  papers.  A time  limit  is  provided  by  secs. 
188,  256,  of  the  Municipal  Act,  and  it  should  not  be  set  at 
naught:  Regina  ex  rel.  Bugg  v.  Bell  (1868),  4 P.R.  229 ; In  re 
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Kelly  V.  Macarow  (1864),  14  C.  P.  461 ; Regina  v.  Connors 
(1893),  5 Can.  Crim.  Cas.  70.  The  Court  will  give  relief  in 
case  of  multiplicity  of  proceedings.  Poll  clerks  and  deputy 
returning  officers  are  being  prosecuted  as  criminals,  the  election 
is  attacked  by  proceedings  in  the  nature  of  quo  warranto,  and 
this  investigation  is  also  being  held.  Poll  clerks  and  deputy 
returning  officers  are  not  officers  or  officials  of  the  corporation, 
and  their  conduct  is  not  within  the  scope  of  the  resolution.  In 
the  course  of  the  inquiry  the  Judge  is  compelling  witnesses  to 
answer  incriminating  questions,  apparently  holding  that  sec. 
255  of  the  Municipal  Act  applies  to  the  inquiry.  There  is 
nothing  to  justify  that  opinion ; the  Ontario  Evidence  Act 
applies,  and  witnesses  cannot  be  compelled  to  answer. 

W.  R.  Riddell,  K.  C.,  for  the  defendant  Winchester.  The 
plaintiff*  has  no  status  to  bring  an  action  against  the  munici- 
pality for  an  injunction,  because  he  is  not  injured  : Kerr  on 
Injunctions,  14th  ed.,  p.  187.  If  any  proceeding  can  be  taken 
it  is  prohibition:  Stannard  v.  Vestry  of  St.  Giles  (1882),  20 
Ch.  D.  190,  197.  The  resolution  is  within  the  powers  of  the 
council.  If  there  is  jurisdiction,  the  Court  will  not  interfere 
with  the  conduct  of  the  inquiry.  Reference  to  McLeod  v. 
NoUe  24  A.R.  459;  Re  North  Perth  (1891),  21  O.R. 

538,  545. 

J.  S.  Fullerton,  K.C.,  for  the  defendants  the  corporation  of  the 
city  of  Toronto.  The  plaintiff  has  no  locus  standi.  His 
interest  as  a ratepayer  is  infinitesimal.  The  matter  to  be 
inquired  into  comes  under  the  term  “ good  government  ” in  the 
statute : see  Standard  Diet. 

Dewart,  in  reply.  As  to  the  status  of  a ratepayer,  see 
Dillon  on  Municipal  Corporations,  4th  ed.,  secs.  917,  921,  922. 

February  25.  Britton,  J.  : — An  analysis  of  sec.  324  of  the 
Consolidated  Municipal  Act  of  1903  shews  that,  in  addition  to 
any  inquiry  that  may  be  set  on  foot  by  the  council  of  any 
municipality  in  any  matter  relating  to  a supposed  malfeasance) 
breach  of  trust,  or  other  misconduct  on  the  part  of  any  member 
of  the  council,  officer,  or  servant  of  the  corporation,  or  of  any 
person  having  a contract  with  the  corporation,  in  relation  to 
the  duties  or  obligations  of  the  members,  etc.,  the  council  may 


425 

1904 

Lane 

V. 

City  oi 
Toronto. 


426 


ONTAEIO  LAW  EEPORTS. 


[vOL. 


Britton,  J.  ‘ 
1904 
Lane 

V. 

City  of 
Toronto. 


cause  inquiry  to  be  made  into  or  concerning  any  matter  con- 
nected with  the  good  government  of  the  municipality,  or  the 
conduct  of  any  part  of  the  public  business  thereof. 

To  enter  upon  such  inquiry  it  is  necessary,  first,  that  the 
council  have  before  it,  to  inquire  about,  some  matter,  (a)  con- 
nected with  the  good  government  of  the  municipality,  or  (b) 
connected  with  some  part  of  the  public  business  of  the  munici- 
pality; and  second,  that  the  council  pass  a resolution  requesting 
the  Judge  to  make  the  inquiry. 

When  there  is  foundation  for  such  a resolution  and  when 
such  a resolution  is  passed  by  the  council,  “ the  Judge  shall 
inquire  into  the  matter.” 

In  this  case  the  council  put  forward  “ the  election  for 
members  of  the  Toronto  city  council  and  board  of  education 
held  on  the  1st  January,  1904,”  as  a matter  to  be  inquired 
about. 

The  council  say,  or  it  is  a fair  inference  from  what  is  said 
by  them,  that  the  matter  of  that  election  is  connected  with  the 
good  government  of  the  municipality.  Whether  the  council 
said  so  or  not,  it  is,  in  my  opinion,  such  a matter.  If  an  elec- 
tion can  be  so  conducted  that  the  will  of  the  people  who  vote 
is  or  can  be  thwarted  by  any  illegal  practices,  there  is 
something  connected  with  that  part  of  the  public  business  of 
the  municipality  that  may  very  properly  be  the  subject  of 
inquiry  and  investigation. 

The  council  passed  the  resolution,  requesting  the  Judge  to 
make  the  inquiry.  The  Judge  has  all  the  powers,  in  reference 
to  the  matter  about  which  he  is  to  inquire,  which  may  be 
conferred  upon  Commissioners  under  the  Act  respecting 
Inquiries  concerning  Public  Matters. 

The  resolution  was  not  well  drawn,  but  such  as  it  is,  it,  in 
my  opinion,  gives  to  the  county  Judge  as  'persona  designata 
authority  and  jurisdiction  to  inquire  into  ‘‘the  election  for 
members  of  the  Toronto  city  council  and  board  of  education 
held  on  January  1st,  1904,”  and  to  report  to  the  council  the  . 
result  of  the  inquiry  and  the  evidence  taken  thereon.  As  the 
county  Judge  has  jurisdiction,  it  is  not  for  this  Court,  at  the  ' 
instance  even  of  a ratepayer,  who  sues  only  qua  ratepayer,  to 
say  how,  in  every  respect  and  as  to  details,  the  jurisdiction^- 
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shall  be  exercised.  It  will  be  for  the  Judge  to  say,  within 
limitations,  which  I cannot  on  a motion  for  injunction,  in 
advance,  define,  what  he  will  admit  as  evidence.  If  witnesses 
do  not  complain,  or  if  they  do  not  take  steps  to  protect  them- 
selves if  illegally  or  improperly  treated,  it  is  not  open  to  some 
one  else  merely  on  his  own  behalf  to  step  in  and  stop  a 
legitimate  inquiry,  because  of  some  alleged  wrong  either  in  the 
admission  or  rejection  of  evidence,  or  in  going  beyond  the 
scope  of  the  commission  on  the  part  of  the  Judge  or  counsel  in 
conducting  the  inquiry. 

If  I am  right  in  holding  that  the  city  council  could  legally 
authorize  such  an  inquiry  as  was  intended  by  their  resolution, 
and  as  is  now  proceeding,  then  the  case  of  In  re  Godson  and 
City  of  Toronto,  16  A.R.  452,  and  18  S.C.R.  36,  is  entirely  in 
point,  and  there  is  just  as  much  reason  for  refusing  an  injunc- 
tion now,  as  there  was  for  refusing  prohibition  then. 

Possibly,  in  view  of  that  case,  which  seems  to  cover  the 
whole  ground,  it  would  have  saved  trouble  and  expense  if  the 
resolution  of  the  council  had  more  precisely  defined  the 
particular  matter  to  be  investigated. 

It  was  urged  with  great  force  by  counsel  for  the  plaintiff 
that  the  defendants  should  be  restrained  from  making  an 
examination  of  the  ballot  papers  relating  to  the  last  municipal 
election. 

I do  not  know  what  power  the  county  Judge  has  under 
his  commission  from  the  city  council  to  order  any  inspection  of 
these  ballots. 

Inspection  of  the  ballots  is  provided  for  by  sec.  189  of  the 
Municipal  Act.  It  may  be  had  under  the  order  of  a Court  or 
Judge  of  competent  jurisdiction,  upon  satisfactory  evidence  on 
oath  that  the  inspection  or  production  of  the  ballot  papers  is 
required  for  the  purpose  of  maintaining  a prosecution  for  an 
offence  in  relation  thereto,  or  for  the  purpose  of  taking  pro- 
ceedings under  the  Municipal  Act  in  contesting  an  election  or 
return. 

This  investigation  and  inquiry  is  not  for  the  purpose  of 
maintaining  a prosecution  for  an  offence  in  relation  to  the  ballot 
papers — although  such  a prosecution  may  result  from  or  follow 
the  inquiry.  If  an  examination  of  the  ballot  papers  is  properly 
had,  what  is  found  may  be  told  upon  this  inquiry. 
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It  was  also  just  as  strongly  urged  that  the  defendant  the* 
county  Judge  should  be  restrained  from  compelling  witnesses 
to  answer  questions  that  could  tend  to  criminate  such  witnesses. 
It  was  stated  in  argument  that  the  learned  county  Judge  holds 
that  sec.  255  of  the  Municipal  Act  applies  to  the  investigation 
under  consideration,  and  that  no  witness  can  be  excused  from 
answering  although  the  evidence  of  such  witriess  might  tend  to 
criminate  him.  Assuming  this  to  be  so  and  that  the  Judge  and 
the  counsel  for  the  city  are  wrong  in  supposing  that  sec.  255 
applies  to  this  investigation,  I do  not  think  that  a reason  for 
granting  an  injunction  at  the  instance  of  the  plaintiff  herein. 
As  to  that  part  of  the  proceedings  upon  the  inquiry,  the 
plaintiff  is  not  affected — and  is  in  no  way  interested  except  to 
the  extent  only  of  the  additional  cost  of  the  inquiry  occasioned 
by  its  being  extended  into  what  is  unauthorized. 

Where  there  is  jurisdiction  to  make  an  investigation,  I 
cannot  find  any  authority  for  the  contention  that  this  Court 
should  watch  every  step  and  either  prescribe  rules  in  advance 
as  to  the  line  upon  which  the  inquiry  should  proceed,  or  stop  it 
when  something  is  done  contrary  to  law,  although  the  persons 
most  interested  are  not  before  the  Court  complaining  or  object- 
ing. It  is  not  for  this  Court,  at  this  stage  and  on  this  motion, 
to  say  what  evidence  shall  be  admitted  or  how  witnesses  shall 
be  examined  or  otherwise  dealt  with.  Witnesses  have  their 
rights  as  well  as  counsel,  and  means  can  be  taken  for  their 
protection  if  their  rights  are  invaded.  I simply  decide  that  the 
objections  raised  are  not,  in  my  opinion,  sufficient  to  justify 
restraining  the  defendants  from  proceeding.  As  I look  upon 
the  matter,  it  is  my  duty  to  give  effect  in  the  largest  way 
possible  to  the  provision  of  sec.  324,  which  enactment  was 
intended  to  enable  the  council  to  ascertain  what,  if  anything, 
affects  the  good  government  of  the  city,  and  what,  if  anything, 
is  wrong  in  the  conduct  of  the  public  business  of  the  city,  with 
a view  to  removing  what  is  evil  and  preventing  a recurrence  of 
it,  and  promoting  what  is  good. 

For  these  reasons  I must  refuse  an  injunction.  Costs  to  be 
costs  in  the  cause  unless  otherwise  ordered  by  the  trial  Judge. 
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[IN  CHAMBERS.] 

Re  Haskill  et  al.  and  Grand  Trunk  R.W.  Co. 

Railway — Expropriation  of  Land — Notice — Withdrawal  after  Talcing  Possession 

— New  Notice  for  same  Land — Invalidity — Increase  in  Compensation  Money 

— Arbitrator — Costs. 

A railway  company,  having  given  notice  of  requiring  certain  land  for  their 
railway,  and  having  taken  possession  of  it,  cannot  abandon  their  notice  and 
give  a new  notice  for  the  same  land. 

Canadian  Pacific  R.  W.  Co.  v.  Little  Seminary  of  Ste.  Therese  (1889),  16  S.C.R. 
606,  applied. 

Where  the  company  named  in  their  new  notice  a larger  sum  of  compensation 
money  than  in  their  original  one,  and  a different  arbitrator  : — 

Held,  upon  a motion  by  the  land-owner  to  compel  the  company  to  proceed  with 
the  arbitration,  that,  although  the  new  notice  was  ineffective,  and  the  arbit- 
ration could  proceed  only  under  the  original  notice,  the  appointment  of  the 
new  arbitrator  should  be  confirmed  (the  land-owner  not  objecting ),  and  the 
company  should  be  allowed  to  increase  their  offer,  but  not  so  as  to  prejudice 
the  owner  as  to  anything  that  might  have  occurred  before  the  new  notice, 
and  the  offer  of  the  increased  sum  might  be  taken  into  consideration  upon 
the  question  of  costs. 

On  the  20th  May,  1902,  the  railway  company  gave  notice 
to  Haskill  of  requiring  a portion  of  his  land  for  the  purpose  of 
constructing  their  new  line  of  railway  deviating  from  the  old 
line  between  Port  Hope  and  Newton ville,  in  the  county  of 
Durham.  The  railway  company  in  that  notice  offered  to  pay 
$900  compensation,  and  named  A.  F.  Wood  as  their  arbitrator 
in  case  Haskill  should  refuse  to  accept  that  sum. 

On  the  4th  June,  1902,  Haskill  refused  to  accept  the  sum 
offered,  and  named  as  his  arbitrator  Samuel  F.  Dickinson,  of  the 
town  of  Port  Hope. 

On  the  9th  June,  1902,  an  order  was  made,  on  the  application 
of  the  railway  company,  for  payment  into  the  Bank  of  Montreal, 
Toronto,  by  the  company  of  $1,350,  and  upon  tliis  being  done 
that  the  company  should  have  immediate  possession  of  the  land. 

The  money  was  paid  into  the  Bank  of  Montreal,  and  the 
company  took  possession  of  the  land. 

No  third  arbitrator  was  appointed,  and  no  proceedings  were 
taken  in  reference  to  such  appointment  or  to  compel  proceeding 
with  the  arbitration  up  to  the  13th  January,  1904,  but  there 
was  a good  deal  of  correspondence  and  negotiation  between  the 
solicitors  for  the  company  and  for  Haskill  in  regard  to  the 
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matter,  and  having  regard  especially  to  the  facts  that  the 
arbitrator  A.  F.  Wood  was  too  ill  to  act,  and  that  the  company 
were  willing  to  increase  and  intended  to  increase  the  amount  of 
the  offer  as  compensation. 

There  were  attempts  to  settle  without  proceeding  with  any 
arbitration,  and  these  having  failed,  the  company  on  the  13th 
January,  1904,  gave  notice  of  desistment  as  follows: — 

“ Take  notice  that  the  Grand  Trunk  Railway  Company  of 
Canada  find  that  the  lands  in  question  in  this  matter,  being  part 
of  lot  number  17  in  the  1st  concession  of  the  township  of  Hope 
and  county  of  Durham,  are  mortgaged  to  one  William  Walkey, 
of  the  township  of  Hope,  and  as  such  he  is  an  interested  party 
and  entitled  to  notice. 

“ And  further  take  notice  that  it  has  now  been  definitely 
determined  exactly  what  land  is  to  be  taken  for  the  building  of 
the  railway,  and  further  that  the  arbitrator  named  in  the  notice 
as  served  herein  is  too  ill  to  attend  or  sit  on  the  arbitration. 

“ For  these  reasons  the  Grand  Trunk  Railway  Company  of 
Canada  hereby,  under  the  provisions  of  the  Railway  Act  of 
Canada,  desist  from  the  said  arbitration. 

‘‘Dated  this  13th  day  of  January,  1904.” 

A new  notice  of  expropriation  of  exactly  the  same  piece 
of  land,  dated  the  12th  day  of  January,  1904,  was  served  upon 
Haskill  and  Walkey.  This  new  notice  offered  $1,200  as 
compensation,  and  named  Samuel  Shaw  Lazier,  of  Belleville,  as 
the  company’s  arbitrator. 

Haskill  then  gave  notice  of  motion,  for  the  29th  January,  for 
an  order  appointing  a third  arbitrator  under  the  notice  of 
expropriation  dated  the  20th  May,  1902,  and  also  for  an  order, 
“ if  necessary,  setting  aside  the  notice  of  desistment  of  the  13th 
January,  1904.” 

The  company  gave  notice  of  motion  for  the  same  day  to 
increase  the  amount  paid  into  the  Bank  of  Montreal  under  the 
order  of  the  9th  June,  1902,  and,  if  necessary,  to  increase  the 
amount  of  the  first  oflTer,  and  for  a further  order  allowing 
the  applicants  to  change  the  arbitrator  appointed  by  them. 

On  the  return  of  these  motions  leave  was  given  to  Haskill 
to  serve  a further  or  amended  notice  of  motion,  which  vras  done,, 
asking  for  a mandamus  compelling  the  company  to  proceed  with^ 
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the  arbitration  under  the  notice  of  the  20th  May,  1902,  and  to 
withdraw  the  notice  of  desistment  dated  13th  January,  1904, 
and  to  take  such  steps  as  might  be  necessary  for  ascertaining 
the  amount  of  compensation  payable  to  Haskill  and  compelling 
the  company  to  pay  the  same. 

These  motions  were  heard  by  Britton,  J.,  in  Chambers,  on 
the  26th  February,  1904. 

W.  F.  Kerr,  for  Haskill  and  Walkey. 

D.  L.  McCarthy,  for  the  railway  company. 

March  28.  Britton,  J.  (after  stating  the  facts  as  above) : — 
The  real  question  on  this  application,  so  far  as  it  affects  or  can 
affect  the  parties,  is  one  of  costs.  In  the  first  notice  of 
expropriation  the  company  named  A.  F.  Wood  as  an  arbitrator, 
and  he  is  now  unable  to  act,  and  the  owner  makes  no  objection 
to  the  company  naming  another  arbitrator  in  place  of  Mr.  Wood, 
as  the  company  have  done.  The  company  offered  $900,  and 
this  they  now  think  too  little,  and  desire  to  offer  $1,200.  The 
company  ought  to  be  allowed  to  increase  their  offer,  but  not  so 
as  to  prejudice  the  owner  as  to  anything  that  may  have  occurred 
prior  to  the  new  offer,  but  such  new  offer  may  be  taken  into 
consideration  upon  the  question  of  costs,  if  the  award  happens 
to  exceed  $900,  and  not  to  exceed  $1,200,  as  it  is  only  in  that 
event  that  the  new  offer  can  be  at  all  material. 

The  company  seek  to  make  the  new  offer  available  and 
effective  by  reason  of  the  notice  of  desistment  dated  the  13th 
January,  1904.  The  notice  of  desistment  is  not  warranted  in 
this  case. 

Under  51  Viet.  ch.  29,  sec.  158  (U.),  in  cases  where  the  notice 
improperly  describes  the  land,  or  if  the  company  decide  not  to 
take  the  land,  they  may  abandon  the  notice  and  give  a new 
notice  for  other  land,  or  for  land  otherwise  described. 

Here  the  new  notice  is  for  the  same  land,  and  the  description 
is  word  for  word  as  in  the  former  notice,  and  the  company  have 
not  abandoned,  but  have  taken  possession  of,  the  land  as  des- 
cribed in  the  notice,  and  made  it  part  of  their  way  on  which 
their  rails  are  laid. 

Even  under  R.S.C.  ch.  109,  sec.  8,  sub-sec.  26,  which  is  much 
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wider  than  51  Viet.  eh.  29,  sec.  158,  it  was  held  that  an 
abandonment  of  a notice  to  take  land  for  railway  purposes 
must  take  place  while  the  notice  is  still  only  a notice,  and  before 
the  intention  has  been  acted  upon  by  taking  the  land  : Canadian 
Pacific  R.W.  Go.  v.  Little  Seminary  of  Ste.  Therese  (1889),  16 
S.e.R.  606. 

For  determining  the  compensation  to  be  paid  to  the  owner, 
proceedings  must  go  on  as  under  the  first  notice,  but  with  the 
name  of  Samuel  S.  Lazier  as  the  company’s  arbitrator  instead 
of  A.  F.  Wood,  who  cannot  act.  The  owner  does  not  withdraw 
his  arbitrator,  but  confirms  his  appointment,  so  the  name  of 
Samuel  S.  Dickinson  will  stand.  This  is  not  a case  where  the 
two  arbitrators  can  not  agree  upon  a third,  but  it  comes  before 
me  because  of  a difference  of  opinion  as  to  the  right  of  the 
company  to  abandon  the  first  notice. 

I confirm  the  appointment  by  the  company  of  Samuel  Shaw 
Lazier  as  arbitrator  in  place  of  A.  F.  Wood,  and  I order  that  the 
parties  proceed  with  the  arbitration  by  having  the  two  arbitra- 
tors Samuel  Shaw  Lazier  and  Samuel  S.  Dickinson  appoint  a 
third  arbitrator,  and  that  the  three  arbitrators’  proceedings 
be  continued  to  determine  the  compensation  to  the  owner  for 
the  land  taken.  If  the  two  arbitrators  can  not  agree  upon  a 
third,  the  company  or  the  owner  may  apply  under  the  Act  to 
have  a third  arbitrator  appointed. 

If  the  company  desire  to  pay  a further  sum  into  the  Bank 
of  Montreal,  Toronto,  to  the  joint  credit  of  the  company  and 
Haskill,  they  are  at  liberty  to  do  so.  Haskill  does  not  ask  for 
this. 

Costs  of  these  motions  to  be  included  in  and  considered  as 
costs  of  the  arbitration,  and  if  not  agreed  upon  may  be  dealt 
with  and  taxed  by  a Judge  as  part  of  such  arbitration  costs. 


T.  T.  R. 
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[IN  THE  COURT  OF  APPEAL.] 

Re  Ross  et  al.  and  Davies. 

Executors  and  Administrators — Power  of  Executors  to  Sell  Lands — Payment  of 
Debts — Lands  Devised  in  Fee — Executory  Devises  Ove'i — Devolution  of 
Estates  Act,  secs.  4,  9,  16 — Trustee  Act,  secs.  18,  20. 

A testatrix  by  her  will  gave  to  her  daughter  some  personal  efiects  and  $4,000 
to  be  paid  to  the  daughter  by  the  son  of  the  testatrix,  and  charged  on  pro- 
perty devised  to  the  son  ; all  the  rest  of  her  real  and  personal  property  she 
gave,  devised,  and  bequeathed  to  the  son,  charged  with  the  |4,000.  The 
will  then  directed  that,  in  case  of  the  death  of  either  the  son  or  daughter 
without  issue,  the  whole  of  the  property  and  estate  was  to  go  to  the  survivor, 
and,  in  case  of  the  death  of  both  without  issue,  to  the  brothers  and  sisters  of 
the  testatrix. 

The  executors  contracted  to  sell  a part  of  the  real  estate  to  the  appellant,  the 
daughter  being  alive  and  having  three  children,  the  son  alive  and  unmarried, 
and  brothers  and  sisters  being  also  in  existence. 

At  the  time  of  the  death  of  the  testatrix,  her  estate,  including  the  land  which 
was  the  subject  of  the  contract,  was  incumbered,  and  there  were  other 
debts : — 

Held,  that  the  executors,  even  without  the  concurrence  of  the  son  and  daughter, 
and  d fortiori  with  their  concurrence,  could  make  a good  title,  either  under 
the  Devolution  of  Estates  Act,  R.S.O.  1897,  ch.  127,  secs.  4,  9,  16,  or  under 
the  Trustee  Act,  R.S.O.  ch.  129,  sec.  18. 

Section  9 of  the  former  Act  enables  executors  to  sell  for  the  payment  of  debts, 
and  the  power  to  sell  is  not  qualified  by  sec.  16.  That  section  was  intended 
to  make  it  clear  that  executors  had  power  to  sell  for  purposes  of  distribution 
where  there  were  no  debts  as  well  as  where  there  were  debts  ; and  the  con- 
sent of  the  official  guardian,  on  behalf  of  infants,  lunatics,  and  non-concur- 
ring heirs  or  devisees,  is  only  necessary  when  the  sale  is  for  purposes  of 
distribution  only. 

The  power  of  sale  given  to  executors  by  sec.  18  of  the  Trustee  Act  was 
exerciseable  in  this  case,  notwithstanding  the  clause  of  sec.  20  ; “a  devise  to 
any  person  or  persons  in  fee  or  in  tail,  or  for  the  testator’s  whole  estate  and 
interest,”  does  not  mean  a devise  of  a life  estate  to  one  or  more  persons  and 
a remainder  or  several  remainders  to  one  or  more  others,  either  jointly  or  suc- 
cessively, and  with,  it  may  be,  executory  devises  over  to  still  other  persons, 
so  that  his  whole  fee  simple,  or  less  estate,  whatever  it  may  be,  is  disposed 
of ; but  it  means  a devise  of  his  whole  interest,  whatever  it  may  be,  whether 
it  be  an  estate  in  fee  simple  or  any  less  interest,  to  the  same  person  or  per- 
sons, either  as  joint  tenants  or  tenants  in  common. 

In  re  Wilson  (1886),  54  L.T.N.S.  600,  2 Times  L.R.  443,  approved. 

Judgment  of  Britton,  J.,  affirmed. 

Petition  by  Robert  Ross  and  James  W.  Fenwick,  executors 
of  the  will  of  Elizabeth  Tyler,  deceased,  under  the  Vendors  and 
Purchasers  Act,  R.S.O.  1897,  ch.  194,  for  an  order  declaring  that 
the  petitioners  as  such  executors,  or  the  petitioners  and  George 
William  Parker  and  Violet  Mitchell  Campbell,  had  power  to  sell 
certain  lands  of  the  testatrix,  and  directing  the  respondent, 
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Robert  Davies,  to  carry  out  the  agreement  entered  into  by  him 
for  the  purchase  of  the  lands  from  the  petitioners. 

The  facts  are  stated  in  the  judgments. 

The  petition  was  heard  by  Britton,  J.,  in  the  W^eekly 
Court,  on  the  5th  February,  1903. 

D.  C.  Ross,  for  the  petitioners,  the  vendors. 

A.  W.  Ballantyne,  for  the  purchaser. 


March  9,  1903.  Britton,  J.  : — The  deceased  was  the  owner 
of  a large  amount  of  real  and  personal  estate.  Part  of  the  real 
estate  consists  of  property  in  Queen  street,  in  Toronto,  which 
the  executors  desire  to  sell  and  which  Robert  Davies  desires  to 
purchase,  and  in  reference  to  which  a contract  has  been  made, 
but  the  title  is  objected  to. 

The  question  of  title  depends  upon  the  power  of  the 
executors,  or  of  the  devisees,  or  both,  under  the  will  of  Elizabeth 
Tyler,  to  sell  and  make  a good  conveyance. 

The  deceased  died  on  the  29th  July,  1902,  at  Toronto,  leav- 
ing two  children,  Violet  Mitchell  Campbell,  wife  of  John 
Campbell,  and  George  William  Parker.  The  deceased  also  left 
brothers  and  sisters  surviving  her.  Violet  Mitchell  Campbell 
has  three  children,  all  living;  George  William  Parker  is  an 
unmarried  man. 

The  will,  apart  from  the  formal  beginning  and  ending,  is  as 
follows : — 

“ 1.  I give,  devise,  and  bequeath  to  my  daughter  Violet 
Mitchell  Campbell,  wife  of  John  Campbell,  of  Covan  below 
Glasgow,  Scotland,  all  my  jewelry  (save  a diamond  ring 
belonging  to  my  late  husband  George  Parker)  and  also  all  my 
wearing  apparel,  furs,  etc.,  for  her  sole  and  absolute  use. 

“ 2.  I further  give,  devise,  and  bequeath  to  my  said  daughter 
Violet  Mitchell  Campbell  the  sum  of  four  thousand  dollars 
($4,000)  to  be  paid  to  her  by  my  said  son  George  W^illiam 
Parker  within  two  years  after  my  death,  and  I hereby  charge  , 
the  payment  of  the  said  legacy  on  the  property  hereinafter 
devised  to  my  said  son. 

“ 3.  All  the  rest,  residue,  and  remainder  of  my  real  and 
personal  property,  whatsoever  and  wheresoever,  of  or  to  which 
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I may  at  my  death  be  seised,  possessed,  or  entitled,  or  over 
which  I may  have  a general  power  of  appointment,  or  disposi- 
tion by  will,  I give,  devise,  and  bequeath  unto  and  to  the  sole 
and  absolute  use  of  my  said  son  George  William  Parker,  of  76 
Delany  crescent,  Toronto,  hut  charged  with  payment  to  my 
said  daughter  Violet  Mitchell  Campbell  of  the  said  legacy  of 
four  thousand  dollars  ($4,000.) 

“ 4.  And  I hereby  direct  and  it  is  my  will  that  in  case  of 
the  death  of  either  of  my  said  children  without  issue  then  the 
whole  of  my  said  property  and  estate  is  to  go  to  the  survivor, 
and  in  case  of  the  death  of  both  of  my  said  children  without 
issue  to  go  CO  my  brothers  and  sisters  equally. 

“ 5.  And  I hereby  appoint  Robert  Ross,  of  1349  Queen 
street  east,  Toronto,  plumber,  and  James  W.  Fenwick,  of  224 
Dunn  avenue,  Toronto,  manager  of  the  Parkdale  Furnace 
Company,  the  executors  of  this  my  will. 

“ In  witness  whereof  I the  said  Elizabeth  Tyler  have  to  this 
my  last  will  and  testament  set  my  hand  this  sixteenth  day  of 
September,  A.D.  1899.” 

The  executors  have  proved  the  will. 

The  real  estate  is  incumbered. 

It  is  necessary  to  sell  the  real  estate  to  pay  off  the  incum- 
brances, and  to  pay  the  legacy  to  Violet. 

After  the  offer  to  sell  a portion  of  the  real  estate  was  made 
by  the  executors  and  accepted  by  Davies,  the  solicitors  for  the 
purchaser  made  “ requisitions  on  title,”  all  of  which  were 
satisfied  except  this: — ‘‘Required  evidence  that  the  provisions 
of  the  will  of  Elizabeth  Tyler  authorized  the  sale  of  this 
property  by  the  executors  of  her  estate,  and  we  will  require 
George  William  Parker  and  Violet  Mitchell  Campbell  to  join  in 
the  conveyance,  and  we  will  further  require  a release  from  all 
the  brothers  and  sisters  of  Elizabeth  Tyler.” 

The  vendors  have  submitted  a statement  of  assets  and 
liabilities  of  the  estate,  shewing  the  necessity  of  selling  the  real 
estate  for  the  payment  of  debts  and  for  the  payment  of  the 
legacy  to  Violet,  and  they  are  willing  and  able  to  have  Violet 
Mitchell  Campbell  and  George  William  Parker  join  in  the 
conveyance.  The  vendors  deem  it  unnecessary  that  the  brothers 
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and  sisters  of  testatrix  should  join,  and  the  purchaser  declines 
to  accept  the  conveyance  offered. 

Clause  4 of  the  will  is  the  one  occasioning  the  difficulty,  and 
it  is  certainly  not  an  easy  matter  to  understand  just  what 
Elizabeth  Tyler  had  in  her  mind  at  the  time  she  dictated  it. 

The  words  are  in  reference  to  both  Violet  and  George — 
“ death  without  issue.”  Did  she  mean  death  %vithont  leaving 
issue  surviving  or  did  she  mean  death  without  having  had  any 
children  ? 

Violet  at  present  has  three  children  ; were  she  to  die  leaving 
children,  her  death  would  in  no  way  affect  the  tenure  or  estate 
of  George  in  this  property. 

If  the  children  of  Violet  predecease  their  mother,  and  then 
Violet  should  die  leaving  George  her  surviving,  by  the  terms  of 
the  will  it  might  be  contended  that  George  would  then  have  an 
estate  of  which  he  could  not  be  divested ; and  that  the  brothers 
and  sisters  of  the  devisor  would  not  take  even  if  afterwards 
George  should  die  without  issue. 

If  George  dies  before  Violet,  or  if  the  children  of  Violet  or 
any  of  them  survive  both  George  and  Violet,  there  will  be 
nothing  for  the  brothers  and  sisters  of  Mrs.  Tyler. 

That  is  the  position  of  George,  who  at  present  under  this 
will  has  the  beneficial  interest  in  the  estate. 

O' Mahoney  v.  Burdett  (1874),  L.R.  7 H.L.  388,  decides  (1) 
that  death  without  issue  surviving  the  parent,  and  (2)  that  a 
gift  over  in  the  case  of  death  without  children  of  a previous 
taker,  means  death  at  any  time  without  children,  and  not  death 
prior  to  the  death  of  the  testator. 

That  case  is  followed  by  Woodroofe  v.  Woodroofe,  [1894]  1 
I.R.  299,  which  decides  that  such  a devise  is  defeasible  in  the 
event  of  the  devisee  dying  without  issue. 

See  also  Cowan  v.  Allen  (1896),  26  S.C.R.  292. 

Under  the  Devolution  of  Estates  Act,  R.S.O.  1897,  ch.  127, 
the  executors  can  sell  but  only  with  the  approval  of  the  official 
guardian.  Executors,  under  similar  circumstances,  could  without 
the  approval  of  the  official  guardian  have  sold  prior  to  the 
amendment  of  sec.  16  of  that  Act  by  63  Viet.  ch.  17,  sec. 
17  (O.)  The  amending  section  eliminated  the  words  “and 
there  are  no  debts,”  and  the  proviso  to  sec.  16  now  reads: 
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“ Provided  always  that  where  infants  or  lunatics  are  beneficially 
entitled  to  such  real  estate  as  heirs  or  devisees,  or  where  other 
heirs  or  devisees  do  not  concur  in  the  sale,  no  such  sale  shall  be 
valid  as  respects  such  infants,  lunatics,  or  non-concurring  heirs 
or  devisees,  unless  the  sale  is  made  with  the  approval  of  the 
official  guardian  appointed  under  the  J udicature  Act ; and  for 
this  purpose  the  official  guardian  aforesaid  shall  have  the  same 
powers  and  duties  as  he  has  in  the  case  of  infants.” 

On  this  point,  see  Armour  on  Devolution,  pp.  165,  166, 
167,  168. 

It  is  contended  by  the  petitioners  that  the  Trustee  Act, 
R.S.O.  1897,  ch.  129,  secs.  16  and  18,  authorizes  a sale  by  the 
executors.  I do  not  think  so,  as  sec.  20  of  that  Act  limits  and 
restricts  the  operation  of  secs.  16  and  18.  Section  20  provides 
that  secs.  16  and  18  . . . “shall  not  extend  to  a devise  to 

any  person  or  persons  in  fee  or  in  tail,  or  for  the  testator  s 
whole  estate  and  interest  charged  with  debts  or  legacies.” 

Re  Eddie  (1892),  22  O.R.  556,  would  appear,  as  shortly 
stated,  to  be  some  authority  for  what  the  petitioners  ask,  but 
that  case  was  not  fully  argued,  and  I cannot  find  the  facts 
suflaiciently  set  out  to  warrant  my  deciding  as  asked. 

If  the  executors  cannot  sell  and  make  a good  title,  can  the 
devisee,  George  Parker,  do  so  ? This  is  not  a question  of 
distribution,  it  is  a question  of  sale.  Section  20  confers  no 
power  of  sale.  It  excepts  from  the  operation  of  sec.  18  any 
case  Avhere  there  is  “ a devise  to  any  person  or  persons  in  fee  or 
in  tail,  or  for  the  testator’s  whole  estate  and  interest  charged 
with  debts  or  legacies,”  and  it  provides  that  these  sections  shall 
not  limit  or  affect  the  power  of  any  such  devisee  to  sell  or 
mortgage  as  he  might  by  law  then  do.  I am  of  opinion  that 
the  intention  of  the  Legislature  was,  whether  these  sections 
accomplish  it  or  not,  to  provide  for  the  sale  of  land  for  payment 
of  debts  or  legacies  in  every  case  where  so  charged.  If  it  so 
happens  that  such  a case  as  the  present  is  not  provided  for,  it 
will  be  unfortunate. 

This  is  the  case  of^  devise  of  the  testator’s  whole  estate, 
charged  with  payment  of  a legacy. 

I think  the  devisee  can  sell  and  that  a good  title  can  be 
made  as  is  offered  in  this  case. 
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Lord  St.  Leonards’s  Act,  22  & 23  V'ict.  ch.  35,  is  the  Act  from 
which  was  taken  the  Trustee  Act,  now  R.S.O.  1897,  ch.  129. 

Re 

Ross  AND 

Davies. 

Sections  14,  16,  and  18  of  the  English  Act  are  the  same  as  secs. 
16,  18,  and  20  of  the  Ontario  Act. 

Britton,  J. 

The  comments  in  Lewin’s  Law  of  Trusts,  10th  ed.,  p.  530, 
are:  “To  make  this  section  (18 — Ontario  sec.  20)  consistent 
with  the  14th  (Ontario  16th),  the  ‘devise’  referred  to  in  the 
18th  section  must  mean  a beneficial  devise,  and  ‘devisee  or 
devisees  ’ a beneficial  devisee  or  devisees,  and  the  inference 
would  seem  to  be  that,  in  the  view  of  the  framer  of  the  Act,  no 
legislative  assistance  was  needed  in  the  case  of  a beneficial 
devise  subject  to  a charge.  Indeed,  the  concluding  words  of  the 
section  seem  almost  tantamount  to  a declaration  of  the  Legisla- 
ture that  beneficial  devisees  subject  to  a charge  have  power  to 
sell  or  mortgage.” 

The  authority  cited  for  this  text  is  In  re  Wilson  (1886),  34 
W.R.  512,  54  L.T.N.S.  600.  This  case  is  referred  to  and  is 
considered  unsatisfactory  by  Mr.  Armour  in  his  valuable  book 
on  Devolution,  p.  291. 

It  is  unsatisfactory — so  is  the  whole  law  upon  this  subject, 
so  far  as  I can  interpret  it  from  statutes  and  decisions ; and  if 
my  opinion  is  wrong  it  will  be  some  satisfaction  if,  as  one 
result,  the  matter  is  made  more  clear  by  judicial  decision  or  by 
legislation. 

Lewin  says  further,  p.  530 : “ If  where  the  express  trust 
negatives  the  intention  of  conferring  a power  to  sell,  the 
trustee  can  still  make  a good  title,  it  is  evident  that  he  can  only 
do  so  by  virtue  of  the  charge.  Any  distinction  between  the 
two  ‘Cases  would  be  in  favour  of  the  beneficial  devisee,  for  if  the 
trustee  in  defiance  of  the  express  trust  can  sell,  d fortiori  the 
devisee  can,  who  is  fettered  by  no  such  restriction.  In  both 
instances  the  charge  operates  as  a trust  for  payment  of  debts, 
and  is  attended  with  all  the  same  consequences.” 

Lord  Eldon,  quoting  the  opinion  of  Lord  Thurlow,  said  : 
“ A charge  is  in  substance  and  effect  pro  tanto  a devise  of  the 
estate  upon  trust  to  pay  the  debts  ” — in  this  case  to  pay  the 
legacy : Bailey  v.  Ekins  (1802),  7 Yes.  319,  at  p.  323. 

I am  therefore  of  opinion  that  the  executors  and  George  W. 
Parker  and  Violet  Mitchell  Campbell  can  make  a good  market- 
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able  title  without  joining  the  brothers  and  sisters  of  the  late 
Elizabeth  Tyler  in  the  conveyance. 

The  costs  of  all  parties  should  be  paid  by  the  estate  of 
Elizabeth  Tyler. 

Declaration  accordingly. 

In  addition  to  cases  referred  to  above  I have  considered  In 
re  Schnadhorst,  [1902]  2 Ch.  234  ; also  Lewin,  p.  538. 

Robert  Davies,  the  purchaser,  appealed  from  this  decision, 
and  his  appeal  was  heard  by  Moss,  C.J.O.,  Maclennan,  Gakrow, 
and  Maclaren,  JJ.A.,  on  the  19th  and  20th  November,  1903. 

C.  H.  Ritchie,  K.C.,  for  the  appellant.  The  son  of  the 
testatrix  is  entitled  to  a fee  simple,  subject  to  the  payment  of 
a legacy  to  the  daughter,  and  subject  to  an  executory  devise 
over  in  favour  of  the  brothers  and  sisters  of  the  testatrix  in 
case  the  son  and  daughter  should  die  at  any  time  without  leaving 
issue  : O' Mahoney  v.  Burdett,  L.R.  7 H.L.  388 ; Woodroofe  v. 
Woodroofe,  [1894],  1 I.R.  299;  In  re  Schnadhorst,  [1902]  2 
Ch.  234  ; Cowan  v.  Allen,  26  S,C.R.  292.  The  property  was 
not  devised  to  the  executors  by  the  will,  but  devolved  upon 
them  under  the  provisions  of  the  Devolution  of  Estates  Act, 
which  do  not  authorize  or  empower  the  personal  representatives 
of  a deceased  person  to  sell  and  convey  the  real  estate  of  such 
a person  without  the  concurrence  of  the  heirs  or  devisees,  unless 
such  sale  is  made  with  the  approval  of  the  official  guardian : 
R.S.O.  1897,  ch.  127,  secs.  9,  16;  63  Viet.  ch.  17,  sec.  17  (0.) ; 
Armour  on  Devolution,  pp.  165  seq.,  110  et  seq.,  148  et  seq. 
As  to  the  Trustee  Act,  the  devise  to  the  son  was  not  for  the 
testatrix’s  whole  estate  and  interest  therein.  The  son  himself 
has  a defeasible  title  and  he  cannot  convey  an  indefeasible  title 
to  a purchaser.  The  Judge  below  relied  on  In  re  Wilson, 
34  W.  R.  512,  54  L.T.N.S.  600,  2 Times  L.R.  443,  but  that  case 
has  been  doubted  : see  Armour  on  Devolution,  pp.  280,  291. 
The  learned  Judge  also  cites  passages  from  Lewin,  but  the  cases 
referred  to  there  do  not  support  the  text.  See  15  Harvard  Law 
Review,  p.  782. 

D.  C.  Ross,  for  the  vendors.  The  legacy  is  charged  on  the 
whole  estate  ; that  creates  an  express  trust  for  sale  in  the  son : 
Lewin  on  Trusts,  10th  ed.,  p.  530  et  seq.  ; In  re  Wilson,  supra ; 
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Commissioners  of  Donations  v.  Wyhrants  (1845),  2 Jo.  & LaT. 
182,  197;  Bailey  v.  Ekins,  7 Ves.  319,  323;  Re  Mason, 

Re 

Ross  AND 

Davies. 

Mason  v.  Robinson  (1878),  8 Ch.  D.  411 ; Re  Taylor,  Illsley  v. 
Randall  (1884),  50  L.  T.  N.  S.  717;  Re  McKenzie  (1902),  4 
O.L.R.  707  ; Martin  v.  Magee  (1891),  18  A.R.  384.  The  son 
took  an  absolute  and  not  a defeasible  estate  in  fee.  The  word 
“ death  ” in  the  devise  means  death  before  that  of  the  testatrix. 
So  read,  the  will  is  consistent.  See  Re  McMichael  and  Doidge 
(1903),  2 O.W.R.  689.  But,  whether  the  son  can  make  title  or 
not,  the  executors  can  sell  the  land  to  pay  the  debts  of  the 
testatrix  and  can  make  title  without  the  consent  of  non-concur- 
ring heirs  or  of  the  official  guardian.  Section  16  of  the 
Devolution  of  Estates  Act  does  not  limit  the  power  of  personal 
representatives  under  secs.  4,  7,  and  9,  and  has  no  application  to 
the  case  of  executors  selling  to  pay  debts.  Before  the  amend- 
ment made  by  63  Viet.  ch.  17,  sec.  17  (0.),  there  was  no  doubt 
that  executors  could  sell  to  pay  debts  without  consent : 
Bcott  V.  Supple  (1893),  23  O.R.  393  ; Re  Wilson  and  Toronto 
Incandescent  Electric  Light  Co.  (1891),  20  O.R.  397.  The 
effect  of  that  amendment  was  to  strike  out  the  words  “ and 
there  are  no  debts ; ” but  that  does  not  affect  the  absolute  power 
given  in  earlier  sections  of  selling  where  there  are  debts  : In 
re  Fletchers  Estate  26  O.R.  499,  504 ; In  re  Mallandine 

(1890),  10  C.L.T.  Occ.  N.  226;  Re  Bradley  (1903),  6 O.L.R. 
397.  When  executors  are  selling  for  distribution  they  are 
trustees  for  sale  : Eaton  v.  Daines,  [1894]  W.N.  32;  Camming 
V.  Landed  Banking  and  Loan  Co.  (1893),  22  S.C.R.  246.  The 
executors  can  also  sell  and  make  title  under  secs.  16  and  18  of 
the  Trustee  Act  to  pay  the  legacy:  Mercer  v.  Neff  (1898),  29 
O.R.  680;  Re  Eddie,  22  O.R.  556;  Mulcahy  v.  Collins  (1S94<), 
25  O.R.  241,  at  p.  244  ; In  re  Barrow-in-Furness  Corporation 
and  Rawlinson’s  Contract  (1903),  72  L.J.  Ch.  233  ; Farwell  on 
Powers,  2nd  ed.,  p.  98.  If  the  son  takes  only  a defeasible  fee,- 
sec.  20  of  the  Trustee  Act  has  no  application.  It  may  apply  j 
if  he  has  an  absolute  fee,  but  then  cadit  quoestio. 

Ritchie,  in  reply.  The  legacy  is  a charge  on  the  real  estate 
only  : Williams  on  Executors,  9th  ed.,  p.  1033.  The  executors 
cannot  convey  the  legal  estate  without  the  concurrence  of  the 
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official  guardian,  and  there  is  no  person  who  can  convey  the 
legal  estate. 

January  25.  The  judgment  of  the  Court  was  delivered  by 
Maclennan,  J.A.: — The  question  in  this  appeal  is  whether  the 
executors  of  the  will  of  Elizabeth  Tyler,  deceased,  can  make  a 
good  title  to  a part  of  her  real  estate  which  they  have  contracted 
to  sell  to  the  appellant. 

The  testatrix  died  on  the  29th  July,  1902,  having  by  her 
will  given  and  devised,  with  a certain  qualification,  all  her 
estate,  real  and  personal,  to  her  daughter  Mrs.  Campbell,  and 
her  son  George  William  Parker,  her  only  children.  After  a gift 
of  jewelry  and  personal  effects  to  her  daughter,  she  also  gave 
her  a legacy  of  $4,000,  to  be  paid  by  her  son  George  within 
two  years,  and  charged  upon  the  residue  of  her  estate,  which 
she  gave  to  him.  The  will  then  directed  that  in  case  of  the 
death  of  either  of  her  children  without  issue  the  whole  of  her 
property  and  estate  was  to  go  to  the  survivor,  and  in  case  of 
the  death  of  both  of  her  children  without  issue,  to  go  to  the 
testatrix’s  brothers  and  sisters.  The  appellant’s  contention  is 
that  a good  title  to  the  land  which  he  has  agreed  to  buy  cannot 
be  made  by  the  respondents,  the  executors,  without  the  con- 
currence, not  only  of  the  son  and  daughter  of  the  testatrix,  but 
also  of  her  brothers  and  sisters. 

The  learned  Judge  has  held  that  the  executors,  with  the 
concurrence  of  the  son  and  daughter,  can  make  a good  title, 
without  the  consent  of  the  brothers  and  sisters,  and  I am  of 
opinion  that  the  judgment  is  right. 

At  the  time  of  the  death  of  the  testatrix,  her  estate, 
including  the  land  which  is  the  subject  of  the  contract,  was 
incumbered  by  one  or  more  mortgages,  and  there  were  other 
debts. 

I think  the  executors  may  make  a good  title  either  under 
the  Devolution  of  Estates  Act,  R.S.O.  1897,  ch.  127,  secs.  4,  9, 
and  16,  or  under  the  Trustee  Act,  R.S.O.  1897,  ch.  129,  sec.  18. 
By  sec.  4 of  the  first  Act  all  the  testatrix’s  property  vested  in 
the  executors,  subject  to  the  payment  of  debts.  By  sec.  9,  as 
amended  by  2 Edw.  YII.  ch.  17,  sec.  9,  the  executors  are 
empowered  to  sell  real  property  to  the  same  extent  as  personal 
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property,  and  that  enables  them  to  sell  for  the  payment  of  debts. 
That  clause  is,  however,  subject  to  the  other  provisions  of  the 
Act,  and  it  is  contended  that  this  power  is  qualified  by  sec.  16. 
I do  not  think  so.  I think  this  section  was  intended  to  make 
it  clear  that  executors  had  power  to  sell  for  purposes  of 
distribution  where  there  were  no  debts  as  well  as  where  there 
were  debts ; and  I think  the  consent  of  the  official  guardian,  on 
behalf  of  infants,  lunatics,  and  non -concurring  heirs  or  devisees, 
is  only  necessary  when  the  sale  is  for  the  purposes  of  distribution 
only,  which  is  not  this  case. 

By  sub-sec.  2 of  sec.  16,  it  is  declared  that  it  is  not  to 
derogate  from  any  right  possessed  by  an  executor  or  administrator 
independently  of  that  Act,  and  that  leaves  the  powers  given  by 
the  Trustee  Act,  R.S.O.  1897,  ch.  129,  which  has  been  in  force 
ever  since  1865,  unaffected. 

Section  16  of  that  Act  authorizes  a trustee  to  whom  land 
has  been  devised  subject  to  the  charge  of  a legacy,  to  sell  or 
mortgage  the  land  in  order  to  pay  it.  And  sec.  18  declares  that 
if  a testator,  who  creates  such  a charge,  does  not  devise  the  land 
so  charged  so  that  his  whole  estate  and  interest  is  vested  in  any 
trustee,  the  executors  shall  have  the  same  power  as  a trustee 
would  have  under  sec.  16. 

It  was  argued  that  the  last  clause  of  sec.  20  makes  sec.  18 
inapplicable  to  the  present  case,  enacting  as  it  does  that  secs.  16 
and  18  should  not  extend  to  a devise  to  any  person  or  persons 
in  fee  or  in  tail,  or  for  the  testator’s  whole  estate  and  interest, 
charged  with  debts  or  legacies,  nor  shall  they  affect  the  power 
of  any  such  devisee  or  devisees  to  sell  or  mortgage,  as  he  or 
they  may  by  law  now  do. 

The  effect  of  this  section  came  before  Kay,  J.,  in  1886,  in  a 
case  of  In  re  Wilson,  reported  54  L,T.N.S.  600,  and  2 Times 
L.R.  443,  in  which  that  learned  Judge  expressed  his  opinion  as 
follows  : “ It  seems  to  me  that  the  meaning  of  the  statute  is 
unmistakably  clear.  The  meaning  is  that  where  a testator  has 
devised  his  whole  estate  and  interest  directly  to  A,  or  to  A and  B, 
or  any  number  of  persons,  as  tenants  in  common  or  as  joint 
tenants  in  fee  or  in  tail,  so  that  the  devisee,  or  devisees,  could 
themselves  mortgage  the  property,  then  the  executors  are  not  to 
have  the  power.  But  where  the  estate  is  devised  by  way  of 
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settlement,  so  that  there  is  not  any  individual,  or  it  might  be 
any  number  of  individuals,  who  are  able  to  make  a title,  then 
that  is  the  very  case  to  which  sec.  16  is  intended  to  apply.  The 
opposite  construction  would  make  the  section  devoid  of  meaning.” 

In  his  recent  excellent  book  on  the  Devolution  of  Land,  Mr. 
Armour,  when  discussing  these  sections,  considers  the  judgment 
of  Mr.  Justice  Kay  to  be  unsatisfactory  ; but,  after  a very 
careful  consideration,  I think  the  judgment  is  right,  and  that  it 
ought  to  be  followed. 

The  object  of  the  sections  is  to  facilitate  sales  and  mortgages, 
for  the  purpose  of  paying  debts  and  legacies  charged  upon 
estates,  and  they  confer  the  power  of  doing  so  upon  trustees  in 
the  one  case,  and  upon  executors  in  the  other,  wherever  there 
are  not  one  or  more  devisees  in  fee  or  in  tail  to  whom  has  been 
devised  the  whole  estate  and  interest  of  the  testator  beneficially. 
If  the  testator  was  himself  seised  in  fee,  and  devised  his  whole 
estate  in  fee  or  in  tail  to  one  or  more  persons,  then  that 
devisee  or  those  devisees  in  fee  could  themselves  sell,  and  it  was 
not  necessary  to  give  the  power  to  executors ; and  if  the 
testator’s  interest  was  less  than  a fee,  as  an  estate  for  life,  or  in 
remainder,  or  an  executory  devise,  and  he  devised  his  whole 
interest,  whatever  it  was,  to  one  or  more  persons,  then  these 
could  sell,  and  in  this  case  also  the  giving  of  a power  to 
executors  would  be  unnecessary  ; and  so  sec.  20  declares  that 
sec.  16  or  sec.  18  shall  not  extend  to  such  cases,  but  the  devisees 
may  sell,  as  the  section  declares  they  might  do,  independently  of 
the  Act. 

In  the  present  case  none  of  the  devisees  is  clothed  with  the 
whole  interest  of  the  testatrix.  A fee  is  devised  to  her  son,  but 
there  is  an  executory  devise  to  her  daughter,  in  one  event, 
and  in  another  event  to  her  brothers  and  sisters.  If  we  should 
hold  the  meaning  of  the  section  to  be  that  in  every  case  where 
the  testator’s  whole  interest,  whether  it  be  a fee  simple  or  a less 
estate,  is  devised  beneficially,  no  matter  how  it  is  distributed 
by  estates  for  life  and  remainder,  etc.,  sec.  18  should  not  be 
applicable,  then,  as  remarked  by  Kay,  J.,  that  section  would  be 
devoid  of  meaning,  for  there  would  be  no  case  to  which  it  could 
apply.  When  a testator  makes  his  will,  he  does  not  intentionally 
omit  to  dispose  of  any  part  of  his  estate,  or  of  any  part  of  his 
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interest  in  it,  or,  in  other  words,  die  intestate  as  to  part.  In  ^ 
general  a testator  does  dispose  of  his  whole  estate  or  interest, 
but  does  not  always  devise  the  whole  to  one  person  or  to  several 
persons  in  fee  or  in  tail  or  for  his  whole  estate  and  interest.  A 
devise  in  the  language  of  the  section,  to  any  person  or  persons 
in  fee  or  in  tail  or  for  the  testator’s  whole  estate  or  interest, 
therefore,  does  not  mean  a devise  of  a life  estate  to*  one  or  more 
persons,  and  a remainder  or  several  remainders  to  one  or  more 
others,  either  jointly  or  successively,  and  with,  it  may  be, 
executory  devises  over  to  still  other  persons,  so  that  his  whole 
fee  simple,  or  less  estate,  whatever  it  may  be,  is  disposed  of ; 
but  it  means  a devise  of  his  whole  interest  whatever  it  may  be, 
whether  it  be  an  estate  in  fee  simple  or  any  less  interest,  to  the 
same  person  or  persons,  either  as  joint  tenants  or  tenants  in 
common. 

For  these  reasons  I am  of  opinion  that  the  executors,  even 
without  the  concurrence  of  the  son  and  daughter  of  the  testatrix, 
and  d fortiori  with  their  concurrence,  can  make  a good  title  to 
the  land  which  they  have  contracted  to  sell,  and  that  the  appeal 
should  be  dismissed. 


E.  B.  B. 
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Re  Fulton  and  McIntyre. 


Vendor  and  Purchaser — Real  Estate  of  Partnership — Death  of  One  Partner — 
Conveyance  to  Surviving  Partner  hy  Administratrix — Infants — Consent  of 
Official  Guardian. 


1904 
April  5. 


Partnership  lands  are  not  held  by  the  members  of  the  partnership  as  co-owners 
of  real  estate  and  must  in  the  devolution  upon  death  be  treated  as  personal 
estate. 

Two  partners  were  the  owners  of  certain  real  estate  as  partnership  assets. 
One  of  them  died  intestate,  leaving  a widow  and  infant  children.  The  widow 
took  out  letters  of  administration  and  conveyed  the  land  to  the  surviving 
partner,  who  subsequently  died  intestate,  and  his  personal  representative 
agreed  to  sell  the  land  : — 

Held,  that  the  consent  of  the  official  guardian  was  not  necessary  to  the 
conveyance  to  the  surviving  partner,  under  sec.  8.  of  the  Devolution 
of  Estates  Act,  R.S.O.  1897,  eh.  127,  as  that  Act  did  not  apply,  the 
property  devolving  on  the  personal  representative  virtute  officii,  and  not  by 
virtue  of  the  statute. 


This  was  an  application  under  the  Vendors  and  Purchasers 
Act,  R.S.O.  1897,  ch.  134. 

Robert  Fulton  and  Samuel  S.  Fulton  were  partners  in 
business,  and  as  such  were  the  owners  of  certain  land  in  the 
county  of  Elgin,  which  was  a partnership  asset,  and  was  used 
in  connection  with  the  partnership  business. 

Robert  Fulton  died  in  the  year  1901  intestate,  leaving  a 
widow  and  infant  children.  The  widow,  Velma  A.  Fulton,  took 
out  letters  of  administration  to  his  estate,  and  on  the  26th 
November,  1901,  conveyed  the  said  land  to  Samuel  S.  Fulton, 
the  surviving  partner. 

Samuel  S.  Fulton  subsequently  died  intestate,  and  his  widow, 
Nettie  Fulton  (the  vendor),  took  out  letters  of  administration  to 
his  estate,  and  by  agreement  in  writing,  dated  September  11th, 
1903,  agreed  to  sell  the  said  land  to  one  Dugald  F.  McIntyre 
(the  purchaser). 

In  making  title  the  purchaser  contended  that  the  vendor 
should  procure  the  consent  of  the  official  guardian  to  the  con- 
veyance of  the  26th  November,  1901,  under  the  Devolution  of 
Estates  Act,  R.S.O.  1897,  ch.  127,  secs.  8 and  16,  as  there  were 
infants  concerned,  which  the  vendor  declined  to  do,  on  the 
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ground  that  the  land  devolved  as  personalty,  being  partnership 
assets.  ' 

The  petition  was  argued  in  Weekly  Court  on  28th  March,  i 
1904,  before  Boyd,  C.  ’ 

Joseph  Montgomery,  for  the  vendor.  The  land  was  a ^ 
partnership  asset,  which  made  it  pass  as  personalty,  and  so  it 
devolved  upon  the  administratrix  independently  of  the  pro-  ; 
vision  of  the  Devolution  of  Estates  Act : Darby  v.  Darby  , 
(1856),  3 Dr.  495  at  pp.  503,  506 ; Waterer  v.  Waterer  (1873), 

L.  R.  15  Eq.  402  at  p.  406;  Essex  v.  Essex  (1855),  20  Beav.  | 
442.  The  land  is  therefore  not  real  estate  which,  but  for  the  ' 
Act,  “ would  not  devolve  on  executors  or  administrators”  : sec.  , 
8 (1);  Armour  on  Titles,  3rd  ed..  347. 

G.  J.  Holman,  K.C.,  for  the  purchaser.  Under  ch.  127,  secs.  ; 

4 and  16,  R.  S.  O.,  as  amended  by  63  Viet.  ch.  17,  sec.  j 
17  (O.),  whether  there  are  debts  or  not,  if  infants  or  other  ■ 
heirs  are  interested  who  do  not  concur,  the  approval  of  the  M 
oflBcial  guardian  must  be  obtained.  The  only  title  the  adminis- 
tratrix  obtains  is  under  the  Act : Armour  on  Devolution  of  m 
Estates,  pp.  121,  165.  This  is  an  application  under  the  fl 
Vendors  and  Purchasers  Act,  where  the  parties  interested  and  9 
infants  are  not  before  the  Court.  The  partnership  articles  are  M 
not  produced,  but  simply  a declaration  by  the  widow,  the  ® 
administratrix.  The  Court  may  declare  equities  or  trusts  in  a 
suit  properly  constituted,  as  was  done  in  Wylie  v.  Wylie 
(1853),  4 Gr.  278  at  pp  282,  283.  The  cases  in  England  cited 
on  behalf  of  the  purchaser  shew  that  in  actions  there,  the 
Court  adjudged  partnership  real  estate  as  personalty  in  the  fe 
distribution  of  estates.  This  is  a case  of  conveyancing.  Here  ' 
the  statute  provides  that  the  official  guardian  is  to  look  into 
the  facts  and  satisfy  himself  in  the  interests  of  the  infants,  and 
give  his  approval  in  a proper  case : In  re  Bradley  s Estate 
(1903),  6 O.L.R.  397  ; In  re  Fletcher’s  Estate  (1895),  26  O.R.  f 
499. 

Montgomery,  in  reply.  All  that  was  decided  in  In 
Bradley  s Estate,  6 O.  L.  R.  397,  was  that  a sale  could  b^B 


VII.] 


ONTARIO  LAW  REPORTS. 


447 


made  with  the  consent  of  the  official  guardian,  and  without  the  1^04 

consent  of  the  heirs.  Re 

Fulton  and 
McIntyre. 

April  5.  Boyd,  C.  The  only  matter  open  for  argument 
here  is  a mere  subtlety,  i.e.,  whether  as  to  the  partnership  land 
in  question  the  heirs  of  the  deceased  partner  held  a bare  legal 
estate  in  trust  for  the  administratrix  of  the  estate  of  the 
deceased  partner,  or  did  the  whole  interest  in  the  partnership 
land  pass  by  force  of  law  to  the  administratrix  ? 

Under  the  holding  of  Wylie  v.  Wylie,  4 Gr.  278,  the  heirs 
would  be  mere  trustees  for  the  administratrix.  That  was  in 
1853,  but  two  years  afterwards  was  decided  Essex  v.  Essex, 

20  Beav.  442,  in  which  there  had  been,  as  here,  an  agreement 
between  the  partners  that  the  survivor  should  buy  out  the 
other.  The  Master  of  the  Rolls  held  that  the  freeholds  were 
converted  into  personalty  and  did  not  pass  to  the  heir.  ^ 

Wylie  V.  Wylie  would  not  probably  be  now  decided,  as  it 
was,  in  view  of  Darby  v.  Darby  (1856),  3 Drew  495,  in  which 
there  being  an  actual  contract  that  the  land  should  be  sold,  it 
was  held  that  all  the  lands  were  partnership  assets  and  passed 
to  the  personal  representatives.  This  was  adopted  as  law  in 
Conger  v.  Platt  (1866),  25  U.C.R.  277.  These  cases  were  all 
cited  on  the  argument. 

The  later  authorities  affirm  and  emphasize  them.  For 
instance,  Essex  v.  Essex  was  approved  of  and  followed  by  Mr. 

Justice  Fry  in  Cox  v.  Willoughby  (1880),  13  Ch.  D.  863;  and 
Darby  v.  Darby  in  Re  Hulton,  Hulton  v.  Lister  (1890),  62 
L.T.N.S.  200,  by  the  Court  of  Appeal.  So  that  partnership 
lands  are  not  held  by  the  members  as  co-owners  of  real  estate, 
and  must  in  the  devolution  upon  death  be  treated  as  personal 
estate. 

Turning,  then,  to  the  objection  as  to  title  : that  the  official 
guardian  should  have  joined  in  the  conveyance  by  the  adminis- 
tratrix of  the  deceased  partner  to  the  survivor  under  sec.  8 of 
the  Devolution  of  Estates  Act,  R.S.O.  1897,  ch.  127.  I do  not 
think  the  Act  applies,  for  the  property  devolved  by  operation  of 
law  upon  the  personal  representatives  virtute  officii,  and  not  by 
virtue  of  the  statute.  And  for  another  reason,  I do  not  think 
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the  infants  were  concerned  or  interested  in  the  land  in  any 
sense  contemplated  by  the  Act. 

I may  quote,  as  on  the  very  point,  the  language  of  James, 
V.-C.,  in  Forbes  v.  Steven  (1870),  L.  K 10  Eq.  178  at  p.  188: 
“ It  has  long  been  the  settled  law  of  this  Court  that  real  estate, 
bought  or  acquired  by  a partnership  for  partnership  purposes 
.,  is  as  between  the  partners,  and  as  between  the  real 
and  personal  representatives  of  a partner  deceased,  personal 
property,  and  devolves  and  is  distributable  and  applicable  as 
personal  estate  and  as  legal  assets.”  And  see  In  the  Goods  of 
Ann  Gunn  (1884),  9 P.D.  242. 

Mr.  Dart  is  of  opinion  that  on  the  death  of  a partner  the 
surviving  partner  is  able  to  sell  and  to  make  a good  title  to  the 
real  estate  of  the  firm  : Dart’s  Law  of  Vendors  and  Purchasers, 
6th  ed.,  p.  94. 

Here  is  found  in  effect  a conveyance  by  the  surviving 
partner  and  the  personal  representative  of  the  deceased,  which 
is  an  ample  measure  of  conveyancing : 1 Prideaux’s  Precedents 
in  Conveyancing,  14th  ed.,  pp.  285  and  286. 

The  objection  must  be  overruled  and  with  costs. 


G.  A.  B. 
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Re  Fraser  v.  Ham. 


1904 


Division  Courts — Prohibition — Claim  Under  $20 — Counter-claim  Over  $20 — 
R.S.O.  1897,  ch.  157,  sec.  160 — Trial  by  Jury. 


April  18. 


The  plaintiff  sued  in  a division  court  for  a sum  less  than  the  amount  entitling 
the  defendant  to  have  it  tried  by  jury.  The  defendant,  besides  filing  a 
dispute  notice,  counter-claimed  for  a sum  which  entitled  him  to  a jury, 
which  he  asked  for,  but  the  Judge  refused  to  place  the  case  on  the  jury  list : — 
Held,  that  the  filing  of  the  counter-claim  did  not  entitle  the  defendant  to  have 
the  plaintiff’s  claim  tried  by  a jury,  but  that  sec.  160  of  the  Division  Court 
Act,  R.S.O.  1897,  ch.  157,  did  entitle  defendant  to  that  right  in  respect  to 
his  counter-claim. 

Prohibition  ordered,  subject  to  the  right  of  the  Judge  to  order  that  the 
counter-claim  be  the  subject  of  an  independent  action  under  Division  Court 
Rule  108. 


This  was  a motion  by  the  defendant  for  prohibition  directed 
to  the  Junior  Judge  of  the  county  court  of  the  county  of  York 
against  trying  this  action  in  the  first  division  court  of  the  said 
county  without  a jury. 


The  motion  was  argued  in  Chambers  on  the  19  th  February, 
1904,  before  Teetzel,  J. 

John  Greer,  for  the  motion. 

H.  R.  Frost,  contra. 

April  18.  Teetzel,  J.  : — The  plaintiff  sues  for  $14  for  rent, 
and  the  defendant,  besides  filing  a dispute  notice,  counter-claims 
for  $60  damages,  and  asks  that  the  action  should  be  tried  by  a 

The  learned  county  Judge  refused  to  place  the  case  on  the 
list  for  trial  by  a jury. 

The  plaintiff’s  claim  being  for  less  than  the  amount  entitling 
the  defendant  to  have  it  tried  by  a jury  under  the  Division 
Courts  Act,  I am  of  opinion  that  filing  a counter-claim  for  a sum 
which  would  entitle  the  defendant  to  have  such  counter-claim 
tried  by  a jury  does  not  thereby  entitle  him  to  have  plaintiff’s 
claim  so  tried,  and,  so  far  as  it  is  sought  to  prohibit  the  trial  of 
plaintiffs  claim  without  a jury,  the  motion  is  refused. 

As  to  the  counter-claim,  however,  I think  sec.  160  of  the 
Division  Court  Act  confers  upon  a defendant,  who  seeks  to 
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recover  more  than  $20  for  a tort  by  way  of  counter-claim,  the 
same  right  to  a jury  as  if  he  were  a plaintiff  in  an  independent 
action. 

As  respects  the  trial  of  the  counter-claim,  therefore,  prohibi- 
tion will  issue.  The  order  will,  however,  be  subject  to  the  right 
of  the  learned  Judge  to  order  that  the  counter-claim  be  the 
subject  of  an  independent  action,  under  Rule  108  of  the  revised 
Division  Court  Rules,  and  I make  no  order  for  costs. 


G .A.  B. 
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Public  Schools — Board  of  Education — Teacher — Powers  of  Dismissal — Injunction 

— Contempt. 

Under  the  statute  1 Edw.  VII.,  ch.  40,  sec.  16  (7)  (O.),  which  enables  the 
board  of  education  of  a municipality  “to  appoint  and  remove  such  teachers, 
officers  and  servants  as  they  may  deem  expedient,”  members  of  such  a board 
are  the  sole  judges  of  what  they  may  deem  expedient  in  each  particular  case 
in  the  matter  of  the  removal  or  dismissal  of  a teacher  on  the  grounds  of 
unsuitability  for  the  position.  They  may  institute  a private  inquiry  into 
such  a matter  without  allowing  the  usual  safeguards  of  representation  by 
counsel  to  the  person  affected,  or  they  may  dispense  with  such  investigation 
and  proceed  on  their  own  conviction  of  what  is  right  from  a general  know- 
ledge of  the  situation  : they  may  also  act  on  the  report  of  an  inspector, 
although  irregularly  obtained,  or  may  remit  the  matter  to  a committee  and 
act  on  its  report,  and  they  should  not  be  interfered  with  by  injunction  in 
any  action  they  may  be  advised  to  take. 

Although  honorary  trustees  of  the  property  held  for  the  purposes  of  public 
education,  their  relation  towards  the  staff  of  teachers  is  not  in  any  sense 
fiduciary. 

Cases  of  charitable  endowments  in  which  property  is  clothed  with  a trust, 
considered. 

Where  an  injunction  is  erroneously  or  improvidently  granted,  although  only 
voidable,  nothing  should  be  done  while  it  is  in  force,  in  contravention  of  its 
reasonable  import. 

McLeod  V.  Noble  (1897),  28  O.R.  528,  distinguished. 

Motion  to  commit  certain  members  of  the  Board  of  Educa- 
tion for  the  city  of  Toronto  for  breach  of  an  interim  injunction 
granted  restraining  “ the  defendants  and  its  committees  and 
each  and  all  of  them  from  adopting,  confirming,  acting  upon, 
receiving,  or  dealing  with  a certain  resolution  or  recommenda- 
tion of  the  School  Management  Committee  of  the  said  The 
Board  of  Education  for  the  City  of  Toronto  passed  at  . . . 
held  . . . touching  or  concerning  the  plaintiff  herein  and 

which  said  resolution  is  set  forth  . . . until  the  motion  to 

be  made  to  continue  this  injunction  shall  have  been  heard  and 
determined ; ” and  a 

Motion  to  continue  said  injunction. 

The  plaintiff  was  a teacher  in  one  of  the  collegiate  institutes 
in  the  city  of  Toronto,  which  is  under  the  control  and  manage- 
ment of  the  defendant  board. 
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The  defendants,  acting  on  a suggestion  from  the  principal 
of  the  institute  in  which  the  plaintiff  was  a teacher,  and  a 
special  report  of  the  provincial  inspector  of  collegiate  institutes, 
requested  her  resignation,  which  by  letter  she  declined  to  give, 
stating  in  such  letter  that  the  annual  report  of  the  inspector  to 
the  Department  of  Education  was  not  unfavourable  to  her : 
that  she  had  not  seen  the  special  report : that  the  principal  did 
not  support  her  in  efforts  to  maintain  discipline : and  she 
demanded  an  investigation  into  the  conduct  of  the  principal. 

The  school  management  committee  of  the  defendant  board 
then  passed  a resolution  “ That  an  investigation  be  held  by  the 
committee  on  management  into  the  objections  made  by 
Principal  . . against  Miss  Dunn,  and  into  the  counter 

charges  against  Principal  . . and  into  the  discipline  and 

management  of  the  . . Institute  be  also  conducted  by  the 

same  committee;”  in  pursuance  of  which  an  inquiry  was  held, 
the  plaintiff  and  others  being  called  before  the  committee  and 
examined  separately — an  application  to  allow  shorthand  notes 
to  be  taken,  and  to  allow  the  plaintiff  to  be  represented  by 
counsel,  and  for  a postponement  of  the  investigation,  being 
refused. 

The  result  of  the  investigation  was  that  a resolution  was 
passed  by  the  committee  requesting  her  to  place  her  resignation 
in  the  hands  of  the  secretary  by  the  following  day,  “ and  on 
her  failing  to  do  so,  the  committee  recommend  her  dismissal  to 
the  Board  of  Education.” 

The  plaintiff  was  notified  of  this  resolution  on  March  16th, 
the  day  after  the  investigation,  and  on  March  17th  she  obtained 
the  interim  injunction  set  out  above,  and  caused  it  to  be  served 
on  the  chairman  and  secretary-treasurer  of  the  board  before 
the  meeting  of  the  board,  which  was  held  during  the  evening 
of  that  day,  and  at  which  the  chairman  laid  on  the  table  the 
writ  and  papers  served  upon  him  in  the  action,  after  which  a 
motion  was  carried  by  a vote  of  eight  to  four  of  the  members 
of  the  board  present  “That  Miss  T.  Dunn  (plaintiff)  of  Jarvis  - 
Street  Collegiate  Institute  be  suspended.” 


seconded  and  voted  for  this  latter  resolution. 
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The  two  motions  were  argued  together  in  the  Weekly 
Court  on  the  28th  March,  1904,  before  Boyd,  C. 

L.  V.  McBrady,  K.  C.,  for  the  plaintiff.  The  mover  and 
seconder  of  and  all  the  members  of  the  board  who  voted  for 
the  resolution  to  suspend  were  clearly  guilty  of  contempt  in  so 
doing  after  the  service  of  the  injunction,  which  was  intended  by 
the  Court  to  hold  matters  in  statu  quo  until  the  plaintiff's  rights 
could  be  determined : Kerr  on  Injunctions,  4th  ed.,  pp.  593, 
597,  and  cases  there  collected : Spokes  v.  Banbury  Board  of 
Health  (1865),  L.  R.  1 Eq.  42  at  p.  48 ; Seaward  v.  Paterson, 
[1897]  1 Ch.  545,  at  pp.  556,  557.  The  board  should  not  act 
on  the  resolution  of  the  school  management  committee.  Their 
proceedings  were  irregular : having  decided  to  investigate,  they 
refused  to  do  so : the  report  of  the  inspector  upon  which  they 
acted  was  a special  and  private  report  not  within  the  sphere  of 
his  duties,  and  the  plaintiff  should  have  been  permitted  to  be 
present  and  represented  by  counsel  during  the  investigation. 
I refer  to  Willis  v.  Ghilde  (1850),  13  Beav.  117  ; Fisher  v. 
Jackson,  [1891]  2 Ch.  84;  Osgood  v.  Nelson  (1869),  10  B.  & S. 
119  at  p.  174;  Holmested  & Langton,  2nd  ed.,  pp.  81,  83;  Kerr 
on  Injunctions,  3rd  ed.,  p.  12;  4th  ed,  pp.  460,  500,  501,  503. 

F.  E.  Hodgins,  K.C.,  for  the  board  and  all  the  members  of 
the  board  except  Levee.  All  the  proceedings  were  eminently 
fair  and  just  to  the  plaintiff.  The  inspector  reported,  and  the 
committee  heard  all  the  staff  and  the  plaintiff  herself ; they 
took  a great  deal  of  trouble  and  gave  careful  consideration  to 
her  case.  The  evidence  shews  they  had  good  cause  for  dis- 
missal : Raymond  v.  School  Trustees  of  the  Village  of  Cardinal 
(1887),  14  A.R.  562.  As  a matter  of  fact,  there  was  no  breach 
of  the  interim  injunction ; the  resolution  of  the  committee  was 
not  acted  upon.  The  plaintiff  was  not  dismissed ; she  was 
merely  prevented,  while  suspended,  from  exercising  her  teach- 
ing function.  The  onus  is  on  the  plaintiff  to  shew  a breach  of 
the  injunction:  McLeod  v.  Noble  (1897),  28  O.R.  528  at  p.  543; 
In  re  Maria  Annie  Davies  (1888),  21  Q.B.D.  236;  Attorney- 
General  V.  Great-Eastern  R.W.  Go.  (1871),  L.R.  6 Ch.  572  at  p. 
578;  Demorest  v.  Midland  Railway  Go.  (1883),  10  P.  R.  83; 
King  v.  Matthews  (1903),  5 O.  L.  R.  228  at  p.  232  ; Davis  v. 
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Foreman,  [1894]  3 Ch.  654.  The  board  are  in  no  sense 
trustees  having  any  fiduciary  relation  to  the  plaintiff ; their 
relation  is  that  of  master  and  servant : Mair  v.  Himalaya  Tea 
Co.  (1865),  L.R.  1 Eq.  411 ; Smith  on  Master  and  Servant,  5th 
ed.,  pp.  108,  120,  122,  155,  156;  Whiston  v.  The  Dean  and 
Chapter  of  the  Cathedral  Church  of  Rochester  (1849),  7 Ha. 
572 ; Jordon  v.  Money  (1854),  5 H.L.C.  185 ; Jenner  v.  Morris 
(1861),  3 DeG.  F.  & J.  45  ; Kerr  on  Injunctions,  3rd  ed.,  pp. 
523,  562,  563. 

J.  M.  Godfrey,  for  Levee.  Mr.  Levee,  in  moving  the  resolu- 
tion of  suspension,  had  no  intention  of  treating  the  interim 
injunction  with  disrespect  — his  affidavit  filed  shews  that. 
There  was,  however,  no  jurisdiction  for  the  granting  of  the 
injunction,  so  there  was  no  contempt.  Within  the  powers  given 
by  the  statute  the  trustee  is  supreme  and  cannot  be  interfered 
with  except  by  an  Act  of  Parliament:  In  re  Sawyer  (1887), 
124  U.S.,  p.  200;  McLeod  v.  Noble,  28  O.R.  528,  at  p.  545.  A 
public  meeting  cannot  be  prevented  where  the  meeting  is  law- 
ful: Dicey’s  Law  of  the  Constitution,  5th  ed.,  pp.  264,  265.  No 
case  can  be  cited  where  the  Court  will  restrain  an  employer 
from  dismissing  an  employee. 

McBrady,  in  reply,  cited  Smith  on  Municipal  Corporations, 
vol.  2,  p.  1629. 


March  30.  Boyd,  C.: — An  ex  parte  injunction  has  been 
obtained  to  restrain  the  defendants  from  adopting,  acting  on, 
receiving,  or  dealing  with  a resolution  of  the  school  manage- 
ment committee  of  the  board  of  education  for  Toronto,  and 
upon  this  foundation  two  motions  come  before  me  for  decision : 
first,  to  commit  some  of  the  trustees  composing  the  defendants’ 
board  for  contempt  in  disregarding  the  order  of  the  Court ; 
and  second,  to  continue  and  make  absolute  till  the  hearing  the 
said  preliminary  injunction. 

The  second  matter  is  of  more  general  importance,  and  I 
first  deal  with  it.  The  writ  of  summons  claims  by  indorsement 
damages,  and  also  quia  timet,  that  the  defendants  be  restrained 
from  taking  action  on  the  recommendation  of  the  said  com- 
mittee favouring  the  dismissal  of  the  plaintiff  as  a school 
teacher. 
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The  chief  matters  of  complaint  set  forth  in  the  affidavits 
are,  that  there  was  investigation  touching  the  plaintiff’s 
position  as  teacher  before  the  committee,  when  she  and  other 
teachers  were  examined  privately  : wliereas  her  submission  is, 
that  she  should  have  been  present  throughout  and  have  been 
assisted  by  legal  counsel,  with  power  to  examine  and  cross- 
examine  witnesses,  and  also  to  be  allowed  to  be  present  and 
substantiate  counter  charges  made  by  her  against  the  principal. 

The  report  of  the  committee  was  based  upon  a so-called 
private  report  of  the  public  inspector,  sent  upon  request  to  the 
principal  (wherein  was  corrected  an  error  in  his  public  report), 
and  the  further  submission  is,  that  this  report  could  not  be 
regarded,  and  that  the  whole  action  of  the  committee  was 
irregular,  improper  and  unjust.  Primd  facie,  this  seems  to 
present  a case  of  hardship,  yet  the  course  contemplated  by  the 
plaintiff  would  be  fraught  with  detriment  and  disaster  to  the 
best  interests  of  the  school.  The  power  of  dismissal  if  deemed 
needful  without  parley  or  investigation  would  appear  to  be 
essential  to  proper  discipline.  But  apart  from  consequences 
the  question  is,  whether  any  method  of  redress  by  way  of 
injunction  is  open  to  the  plaintiff.  The  solving  of  this  question 
depends  upon  the  relative  situation  of  the  two  parties  to  this 
litigation. 

The  defendants  are  a statutory  body  with  corporate  powers, 
and  its  members  are  selected  by  vote  of  the  ratepayers  of  the 
city.  Their  powers  and  duties  and  responsibilities  are  defined 
and  measured  by  the  Ontario  Public  Statutes  in  that  behalf. 
The  funds  they  administer  are  derived  from  legal  taxation,  out 
of  which  they  receive  no  compensation.  They  are  honorary 
trustees  of  the  property  held  for  the  purposes  of  public  educa- 
tion, but  their  relation  towards  the  staff  of  teachers  is  not  in 
any  legal  or  equitable  sense  fiduciary. 

Their  power  and  their  duty  is  to  employ  “ teachers,  officers* 
and  servants  ” (such  is  the  collocation  of  -the  statute)  and  to 
make  provision  for  their  compensation.  The  pertinent  clause 
is  that  which  enables  the  board  “ to  appoint  and  remove  such 
teachers,  officers,  and  servants,  as  they  may  deem  expedient : ” 
1 Edw.  VIL,  ch.  40,  sec.  16  (7)  (O.),  1901. 

This  language  dates  back  to  1891,  when  it  appears  as  54 
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Viet.  eh.  57,  see.  14  (8)  (O.).  Its  earlier  form  appears  in  R.S.O. 
1887,  eh.  226,  sec.  25,  in  two  portions  : (9)  “ To  remove,  if  they 
see  fit,  and  in  case  of  vacancies,  appoint  a legally  qualified 
master  and  assistants  in  the  high  school,  and  to  fix  their 
salaries  and  prescribe  their  duties,”  and  (10)  “ To  appoint  such 
other  officers  and  servants  in  the  high  school  as  they  may  judge 
expedient,  and  fix  their  remuneration.” 

Hence  the  legislature  has  itself  interpreted  the  words,  “ as 
they  may  judge  expedient,”  to  be  synonymous  with  the  “if 
they  see  fit.” 

These  words  thus  used,  go  back  in  the  statute  as  far  as 
1853,  16  Viet.  ch.  186,  sec.  11,  (secondly).  I have  traced  them 
no  further. 

The  power  to  remove  given  to  the  board  of  education  is  one 
to  be  exercised  by  them  in  their  discretion  when  they  deem  it 
expedient  or  fitting  to  act  in  view  of  the  interests  of  the 
school. 

It  appears  to  me  plain  that  the  members  of  the  board  are 
the  judges  of  what  they  deem  expedient,  in  each  particular 
case.  In  the  matter  of  removal  or  dismissal  of  a teacher,  they 
may  institute  an  investigation,  or  they  may  dispense  with  it, 
and  proceed  on  their  own  conviction  of  what  is  right,  from  a 
general  knowledge  of  the  situation.  I see  no  reason  why  they 
may  not  validly  act  on  the  information  contained  in  a report  of 
the  provincial  inspector,  even  though  it  be  irregularly  obtained 
— if  they  are  satisfied  with  it.  The  board  may  remit  the 
matter  to  a committee  and  act  on  its  report,  and  that  is  the 
course  of  action  which  is  here  deprecated  by  the  plaintiff,  and 
to  restrain  which  the  injunction  has  been  obtained. 

If  there  be  a wrongful  dismissal  in  point  of  law,  which  is 
contrary  to  the  terms  of  the  contract,  that  is  a subject  for  com- 
pensation in  damages,  in  course  of  ordinary  litigation : or  a 
matter  to  be  exploited  before  the  electorate  upon  any  subse- 
quent election  to  fill  vacancies  in  the  board. 

Now,  the  authorities  relied  upon  to  sustain  the  injunction 
are  of  very  different  character  from  the  present  case.  They 
afford  examples  of  charitable  endowments,  in  which  the  pro- 
perty is  clothed  with  a trust  for  the  maintenance  of  a school- 
master or  other  officer.  The  jurisdiction  arises  in  respect  of 
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trustees  over  charitable  subjects,  whose  conduct  is  under  the 
control  and  supervision  of  the  Court  of  Chancery.  The 
distinction  between  the  two  classes  of  cases  is  made  plain  by 
two  decisions  of  Lord  Langdale,  one  of  which  was  cited  as  in 
favour  of  the  plaintiff.  In  Willis  v.  Childe,  13  Beav.  117, 
jurisdiction  by  injunction  was  exercised  because  it  was  a case 
of  existing  charitable  trust,  which,  by  the  very  terms  of  its 
constitution,  was  made  subject  to  the  control  of  the  Court  (see 
pp.  129,  130).  With  this  contrast  Attorney -General  v.  Mag- 
dalen College,  Oxford  (1847),  10  Beav.  402  at  p.  409,  where 
the  duty  involved  was  not  the  execution  of  a trust  as  under- 
stood by  the  Court,  and  relief  was  refused.  On  the  same  line 
and  to  the  same  effect  is  Whiston  v.  The  Bean  and  Chapter  of 
the  Cathedral  Church  of  Rochester,  7 Ha.  552  at  p.  557. 

It  is  difficult  to  distinguish  the  position  of  this  board  of 
education  from  that  of  the  trustees  commented  on  in  The  Queen 
V.  The  Governors  of  the  Darlington  Free  Grammar  School 
(1844),  6 Q.  B.  682  at  p.  715.  There  it  was  said,  where  the 
trustees  may  appoint  and  may  dismiss  a schoolmaster  in  their 
discretion,  the  office  in  its  legal  qualities  and  consequences  was 
ad  libitum  only. 

A notable  case  greatly  discussed  by  the  most  eminent 
counsel  and  elaborated  with  unusual  care  by  the  V.-C.  Malins, 
is  Hayman  v.  Governors  of  Rugby  School  (1874),  L.R.  18  Eq. 
28,  where  nearly  all  the  authorities  were  considered.  Lord 
Denman’s  language,  cited  by  the  Vice-Chancellor,  may  be 
repeated  as  generally  appropriate  to  this  class  of  case : “ The 
governing  body  ‘ were  formed  to  remove  any  master  whom 
according  to  their  sound  discretion  they  think  unfit  and 
improper  for  the  office ; and  as  that  discretion  may  possibly  be 
well  exercised  for  defects  of  various  kinds,  not  amounting  to 
misconduct,  so  there  may  be  misconduct  incapable  of  proof  by 
witnesses,  but  fully  known  to  the  governors  themselves,  etc.  . . 
They  might  be  reasonably  satisfied  of  the  truth  of  the  charges, 
without  possessing  any  means  of  proving  them  by  evidence, 
and  even  if  they  had  no  charge  before  them,  they  might  still 
in  the  exercise  of  their  discretion  remove  him  for  reasonable 
cause.  . . There  may  be  many  causes  which  render  a man 

altogether  unfit  to  continue  to  be  a schoolmaster,  which  cannot 


Boyd,  C. 
1904 
Dunn 

V. 

Board  of 
Education 
FOR  Toronto 


458 

Boyd,  C. 
1904 
Dunn 

V. 

Board  of 
Education 
FOR  Toronto 


ONTARIO  LAW  REPORTS.  [voL. 

be  made  the  subject  of  charge  before  a jury,  or  otherwise  of 
actual  proof:”’  ih.,  pp.  72,  73. 

And  the  Vice-Chancellor  himself  uses  language  very 
pertinent  to  this  particular  contest : “ A man’s  scholarship  may 
be  perfect,  his  character  admirable,  and  yet,  for  want  of  the 
power  to  control  subordinates  and  govern  boys,  he  may  be 
wholly  unfit  for  a schoolmaster:”  p.  85. 

Another  case  much  in  point  is  Marquis  of  Abergavenny  v. 
The  Bishop  of  Llandaff  (1888),  20  Q.B.D.  460,  in  which  by 
statute  the  bishop  had  power  to  license  if  he  shall  think  fit 
after  due  examination  and  inquiry.  It  was  held  that  the 
bishop  had  an  absolute  discretion  as  to  ascertaining  the  require- 
ments of  the  parish,  and  that  he  was  not  bound  to  institute  a 
formal  inquiry  of  a judicial  nature  for  that  purpose,  calling  in 
and  hearing  the  party  interested.  And  the  Court  decided  that 
the  bishop  might  get  his  information  from  any  source  he 
thought  reliable. 

No  power  of  dismissal  is  given  in  terms  by  the  Public 
School  Act  of  Ontario,  yet  it  was  held  that  inherently  such 
power  exists  in  the  case  of  employer  and  person  employed,  and 
the  Court  is  not  concerned  with  the  reasons  on  which  such 
power  of  dismissal  is  exercised : Raymond  v.  School  Trustees 
of  the  Village  of  Cardinal,  14  A.R.  562. 

I fail  to  see  any  grounds  alleged  or  suggested  on  the 
materials  which  would  attract  the  equitable  jurisdiction  of  the 
Court.  No  irreparable  damage  can  result  to  the  plaintiff*  if  she 
loses  the  situation,  for  there  is  no  impeachment  of  her 
character  or  her  capacity  for  teaching,  but  only  of  unsuitability 
for  her  present  position.  The  board  should  be  allowed  to 
decide  whether  she  is  to  be  retained  or  removed  in  the  interests 
of  the  institute.  They  may  choose  to  act  or  decline  to  act  on 
the  recommendation  of  the  committee,  but  in  my  best  judgment 
they  should  not  be  interfered  with  by  the  Court  in  any  action 
they  may  be  advised  to  take.  As  I view  the  action,  it  is 
premature,  and  the  injunction  should  not  be  longer  continued.  O 
The  costs  will  be  dealt  with  as  in  the  cause. 

Upon  the  motion  to  commit,  one  is  influenced  by  the  fact 
that  the  injunction  was  improvidently  or  erroneously  granted. 
Lord  Eldon  said  : “ On  an  application  against  persons  guilty  of 
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a breach  of  the  order,  the  Court  would  forget  its  duty  if  it  did 
not  give  to  them  the  benefit  of  the  fact  that  the  order  ought 
not  to  have  been  made:”  Brewry  v.  Thacker  (1819),  3 Swanst. 
529  at  p.  546. 

The  case  of  McLeod  v.  Noble,  28  O.R.  528,  has  been  misread 
as  if  it  applied  to  every  case  where  the  order  could  not  stand- 
That  was  a highly  exceptional  case,  in  which  a conflict  arose 
between  the  Dominion  authorities  and  the  Provincial  Court, 
and  it  was  held  that  the  attitude  of  the  Court  was  ultra  vires. 
So  that  the  order  made  was  a nullity  and  void.  But  where,  as 
here,  the  order  is  only  voidable,  and  would  be  good  if  not 
moved  against,  the  general  rule  is,  that  while  it  stands  un- 
avoided or  not  appealed  from,  it  must  not  be  lightly  regarded 
by  those  who  are  enjoined.  What  was  done  in  this  case  was 
not  a violation  of  the  terms  of  the  order,  but  it  was  in  contra- 
vention of  its  reasonable  import. 

The  order  contemplated  the  retention  of  the  status  quo  of 
the  plaintiff*  as  teacher  till  the  matter  complained  of  was 
further  considered  by  the  Court.  ^ The  board  proceeded  to 
suspend  the  teacher,  which  was  to  deprive  her  of  the  main  part 
of  her  functions  in  a manner  not  contemplated  by  the  statute, 
and  possibly  with  a view  to  turn  the  edge  of  the  injunction, 
i But  I give  credit  to  the  disclaimer  of  the  active  members 
inculpated,  and  accept  their  statements  under  oath  that  no 
disrespect  was  intended  to  the  Court,  and  will  only  mark  my 
i sense  of  what  was  done  by  directing  the  costs  of  the  motion  to 
j go  in  any  event  to  the  plaintiff*  in  the  cause. 

; G.  A.  B. 


Boyd,  C. 
1904 
Dunn 

V. 

Board  of 
Education 
FOR  Toronto 


460 


ONTARIO  LAW  REPORTS. 


[VOL. 


1904 
May  5. 


[ANGLIN,  J.] 

Smith  y.  Clarkson. 

Staying  proceedings — Vexatious  action — Security  for  costs. 

A special  assignment  for  the  benefit  of  creditors  had  been  made  by  the  plaintiff 
and  his  then  partner  to  the  defendant,  who  realized  the  assets  and  wound  up 
the  estate.  The  defendant’s  accounts  were,  after  notice  to  the  plaintiff, 
passed  by  a surrogate  judge.  The  plaintiff  then  brought  this  action  asking 
for  an  account  and  complaining  of  certain  items  of  expenditure  and  compen- 
sation 

Heldj  on  the  evidence,  that  there  were  grave  doubts  as  to  the  hona  Jides  of  the 
action  ; that  an  order  to  stay  proceedings  would  be  justified,  but  that  in  the 
exercise  of  discretion  the  action  might  be  proceeded  with  upon  security  for 
costs  being  given. 

A MOTION  by  the  defendant  to  stay  the  action  as  frivolous 
and  vexatious  was  argued  before  Anglin,  J.,  in  Chambers,  on 
the  22nd  of  April,  1904. 

The  facts  appear  in  the  judgments. 

W.  E.  Middleton,  for  the  defendant. 

F.  E.  Hodgins,  K.C.,  for  the  plaintiff. 

May  5.  Anglin,  J.: — The  present  action  is  brought  for  an 
account  of  the  dealings  of  the  defendant  with  the  insolvent 
estate  of  the  late  firm  of  Cooper  & Smith,  of  which  he  became 
assignee  for  creditors  prior  to  the  passing  of  the  statute  58 
Viet.  ch.  23  (O.),  under  a deed  of  assignment  not  within  the 
Ontario  Assignments  Act,  now  R.S.0. 1897,  ch.  147.  The  plaintiff 
alleges  negligence  and  want  of  care  on  the  part  of  the  defen- 
dant, and  failure  to  distribute  estate  assets  collected  by  him. 
He  also  seeks  an  order  to  compel  the  defendant  to  carry  out 
the  terms  of  his  trust. 

The  defendant  now  moves  to  stay  this  action  as  frivolous 
and  vexatious,  and  an  abuse  of  the  process  of  the  Court,  the 
plaintiff  having  no  real  or  substantial  interest  in  the  subject^W 
matter  of  this  action,  and  the  defendant’s  accounts  having  been  ^ 
passed  pursuant  to  the  statute  in  that  behalf  before  the  ■ /| 
surrogate  Judge  of  the  county  of  York,  whose  order  and  report 
are  final  and  conclusive,  or,  in  the  alternative,  for  an  order 
setting  aside  the  statement  of  claim  as  too  vague  and  general,  . 
and  as  failing  to  give  the  defendant  any  information  as  to 
what  is  charged  against  him  and  for  particulars.” 
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The  plaintiff  was  a member  of  the  insolvent  firm  of  Cooper 
& Smith.  It  is  alleged,  and  not  denied,  that  the  application  of 
all  available  assets  will  leave  many  thousands  of  dollars  of  that 
firm’s  liabilities  unsatisfied.  As  ultimate  beneficiary,  in  respect 
of  his  rights  under  the  trust  deed  as  a member  of  the  insolvent 
firm,  the  plaintiff’s  interest  is  very  remote  indeed,  and  the 
sworn  allegation  of  his  insolvency,  made  on  behalf  of  the 
defendant  upon  this  motion,  is  undisputed.  He  also  claims  to 
be  interested  as  a beneficiary  of  the  estate  of  the  late  John 
Smith,  which  is  a very  large  creditor  of  the  insolvent  firm. 
But  it  is  not  pretended  that  anything  that  could  possibly  be 
realized  from  this  latter  source  would  materially  alter  the 
plaintiff’s  hopelessly  insolvent  position. 

The  defendant’s  accounts  of  this  trust  were  taken  before 
His  Honour  Edward  Morgan,  surrogate  Judge  of  the  county  of 
York,  under  the  provisions  of  63  Viet.  ch.  17,  sec.  18  (O.),  after 
due  notice  to  the  plaintiff.  Because  it  did  not  suit  the  convenience 
of  his  solicitor  to  attend  upon  this  accounting,  the  plaintiff  was 
unrepresented.  Interests  practically  identical  with  his  were, 
however,  represented  there  by  Mr.  J.  J.  Foy,  K.C.,  of  counsel 
for  the  John  Smith  estate. 

By  R.  S.  O.  1897,  ch.  59,  sec.  72,  the  approval  of  the 
surrogate  Judge  of  accounts  duly  filed  in  his  court,  so  far  as 
given,  is  made  binding  upon  all  persons  “ notified  of  the  pro- 
ceedings ” “ except  so  far  as  fraud  or  mistake  is  shewn.” 
Neither  fraud  nor  mistake  is  alleged  in  the  plaintiff’s  statement 
of  claim,  or  in  the  affidavits  filed  on  his  behalf  upon  the  present 
I motion. 

I That  the  accounting  now  sought  is  in  respect  of  the  same 

: matters  as  were  passed  upon  by  the  surrogate  Judge,  is  not 

I disputed.  The  plaintiff*  admittedly  seeks  to  re-open  items  in 
1 the  accounts  filed  in  the  surrogate  court  approved  of  by  Jadge 
j Morgan.  The  due  filing  of  the  accounts  is  not  denied.  Nor 
j can  it  be  fairly  said  that  the  plaintiff  had  not  a reasonable 

j opportunity  to  present  before  the  surrogate  Judge  any  views, 

! evidence,  or  contentions  which  he  can  put  forward  in  this 
action.  The  passing  of  these  accounts  in  the  surrogate  court 
was  repeatedly  urged  by  the  plaintiff’s  solicitor,  who  had  ample 
notice  of  the  appointment  obtained  for  that  purpose  at  his 
instance. 
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Moreover,  in  the  light  of  the  correspondence  which  has 
passed  between  the  solicitors  for  the  parties  to  this  action 
(especially  Mr.  Heyd’s  letter  of  the  1st  of  April,  1903),  I am 
more  than  gravely  doubtful  of  the  plaintiff’s  good  faith  in 
prosecuting  this  action.  It  further  appears  that  the  plaintiff 
rejected  a very  fair  proposition  that  the  accounting  before 
Judge  Morgan  might  be  opened  up  to  permit  of  his  case,  what- 
ever it  may  be,  being  presented  in  the  surrogate  court. 

The  jurisdiction,  under  such  circumstances,  to  stay  this 
action  as  frivolous  and  vexatious  and  an  abuse  of  the  process 
of  the  Court,  is  established  upon  the  very  highest  authority : 
Reichel  v.  Mag  rath  (1889),  14  App.  Cas.  665 ; Stephenson  v. 
Garnett,  [1898]  1 Q.  B.  677.  “Though  the  Court  ought  to  be 
slow  to  strike  out  a statement  of  claim  or  defence,  and  to  dis- 
miss an  action  as  frivolous  and  vexatious,  yet  it  ought  to  do  so 
when,  as  here,  it  has  been  shewn  that  the  identical  question 
sought  to  be  raised  has  been  already  decided  by  a competent 
Court:”  per  A.  L.  Smith,  L.J.,  in  Stephenson  v.  Garnett,  at  p. 

680. 

In  reaching  the  conclusion  that  the  plaintiff’s  action  is  of 
this  character,  I am  not  a little  influenced  by  its  apparent  mala 
fides.  I realize,  too,  that  the  jurisdiction  invoked  by  the 
defendant,  as  put  by  Chitty,  L.J.,  “ is  a summary  one,  and 
ought  to  be  exercised  with  great  caution.”  I,  therefore,  feel 
that  the  plaintiff  should,  if  he  can  remove  the  impression 
against  the  honesty  of  his  present  action,  be  given  an  oppor- 
tunity to  prosecute  it,  in  view  of  the  rather  startling  allowances 
made  to  the  defendant  for  remuneration  and  under  the  guise  of 
expenses.  This  indulgence  — for  such  I deem  it  — is  only 
extended  in  the  exercise  of  a discretion,  which  I believe  I have, 
in  regard  to  granting  the  extraordinary  relief  claimed  by  the 
defendant,  and  because  by  the  imposition  of  proper  terms  I can  ^ 

probably  sufficiently  protect  the  rights  of  the  defendant.  I . ' 

deal  with  the  case  in  this  way  the  more  readily  because  I "tv 

regard  the  action,  as  to  the  relief  claimed,  whatever  other  « 

indirect  purpose  it  may  have,  as  not  prosecuted  for  the  benefit  1 

of  the  plaintiff  in  any  degree  whatever.  This  circumstance,  in  I 

at  least  one  instance,  as  I read  the  judgment  of  Mr.  Justice  I 

Meredith,  was  deemed  sufficient  by  a Divisional  Court  to  I 
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sustain  an  order  for  security  for  costs  against  an  insolvent 
plaintiff;  Gordon  y.  Armstrong  (1895),  16  P.  R.  432,  at  pp. 
438-9.  I am  aware,  however,  that  in  Major  v.  MacKenzie 
(1895),  17  P.R.  18,  Mr.  Justice  Street  took  a different  view  of 
the  effect  and  meaning  of  this  Divisional  Court  judgment, 
which  he  apparently  found,  interpreted  as  I have  stated  it,  to 
be  in  conflict  with  the  general — I might  say  the  uniform  — 
trend  of  other  authorities  upon  this  branch  of  the  law,  holding 
that,  in  addition  to  the  circumstances  above  mentioned,  it  must 
be  clearly  established  that  the  action  is  really  not  that  of  the 
plaintiff  but  of  some  other  person,  to  entitle  a defendant  to 
security:  Little  v.  Wright  (1869),  16  Gr.  576;  Hearsey  v. 
Fechell  (1839),  5 Bing.  N.  C.  466.  See,  too,  Pritchard  v. 
Pattison  (1901),  1 O.L.R.  37. 

I,  therefore,  prefer  to  rest  the  present  order  upon  other 
grounds. 

An  order  will  issue  staying  this  action  perpetually,  unless, 
within  one  month,  the  plaintiff  gives  security  in  the  usual 
amount  for  the  defendant’s  costs.  Should  such  security  be  so 
given,  the  defendant  may  have  an  order  requiring  the  plaintiff 
to  furnish  particulars  of  the  “ negligence  and  want  of  care,” 
and  of  the  “ diligence  and  care  ” mentioned  in  the  seventh 
paragraph  of  the  statement  of  claim,  and  of  the  “ amount  not 
distributed,”  mentioned  in  the  eighth  paragraph,  and  extending 
the  time  for  the  delivery  of  defence  until  the  expiration  of  one 
week  after  such  particulars  are  delivered. 

The  costs  of  this  motion,  if  security  be  given  as  directed, 
will  be  costs  to  the  defendant  in  any  event  of  this  action.  If 
default  be  made  in  giving  security,  the  costs  of  this  motion  and 
of  the  action  must  be  paid  by  the  plaintiff  to  the  defendant 
forthwith  after  taxation,  such  taxation  to  be  had,  without 
further  order,  upon  the  defendant’s  solicitor  filing  with  the 
proper  officer  an  affidavit  shewing  such  default. 

The  cause  of  action  disclosed  by  the  statement  of  claim 
being  unexceptionable.  Rule  261  has  no  application.  This 
motion  therefore  necessarily  invokes  the  inherent  jurisdiction  of 
the  court.  Following  the  view  expressed  by  Mr.  Justice  Street 
in  Knapp  v.  Carley  (ante  p.  409),  the  order  should  issue  as  a 
court  order. 
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[OSLER,  J.A.] 
Ross  V.  Robertson. 


Appeal — Notice  of  Appeal — Extending  Time. 


Under  the  present  practice  relief  will  be  granted  against  a slip  in  practice, 
such  as  in  this  instance  the  failure  to  give  notice  of  appeal  in  time,  whenever 
the  justice  of  the  case  requires  it,  and  no  injury  to  the  opposite  party  which 
cannot  be  compensated  for  by  costs  or  otherwise  has  resulted. 

In  considering  what  justice  requires  in  such  a case,  regard  is  to  be  had  to  the 
hona  fdes  of  the  applicant ; the  delay,  whether  great  or  trifling,  as  affecting 
the  question  of  prejudice  to  the  opposite  party  ; and,  especially  where  the 
application  is  made  after  default,  whether  the  appeal  appears  to  be  ground- 
less or  frivolous. 

Where,  therefore,  a bond  fide  intention  to  appeal  had  been  made  out,  the  points 
raised  were  open  to  argument,  and  the  delay  was  very  short,  no  sittings  of 
the  Court  having  been  lost,  leave  to  serve  notice  of  appeal  was  given. 


A MOTION  by  the  plaintiff  under  Con.  Rule  799  (1)  to  extend 
the  time  prescribed  by  that  Rule  for  giving  notice  of  appeal,  or 
to  confirm  the  notice  already  given,  was  argued  before  OsLER, 
J.A.,  in  Chambers,  on  the  28th  of  March,  1904. 

The  facts  are  stated  in  the  judgments. 


C.  A.  Moss,  for  the  applicant. 

A.  G.  Slaght,  for  the  defendant. 


April  20.  OsLER,  J.A. ; — The  plaintiff  s solicitor  resides  at 
Port  Arthur,  his  client  at  Chicago.  The  2nd  of  March  was  the 
last  day  on  which  the  notice  of  appeal  could  have  been  regularly 
given.  It  was  in  fact  given  on  the  7th  of  March.  The  delay 
was  accounted  for  as  being  due  to  an  oversight  on  the  part  of 
the  solicitor  in  thinking  the  7th  was  the  last  day  for  service, 
and  in  time  being  taken  up  in  correspondence  between  his  client 
and  himself  in  explaining  the  judgment  and  obtaining  instruc- 
tions to  appeal. 

It  is  useless  to  explore  the  museum  of  legal  antiquities  for 
weapons  wherewith  to  combat  a motion  of  this  kind.  They 
abound,  but  are  rusty  and  no  longer  serviceable. 

As  is  said  in  Holmested  & Langton,  p.  531:  “The  older 
cases  have  been  gradually  departed  from.  Each  case  depends 
upon  its  own  circumstances,  and  discretion  is  to  be  exercised 
so  as  to  do  what  justice  requires  in  the  particular  case.”  This 
result  flows,  not  only  from  the  fact  that  an  appeal  is  now  a step 
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in  the  cause  so  that  a party  has  no  longer  what  used  to  be 
described  as  a vested  right  in  the  judgment,  but  also  from  the 
provision  of  Rule  799  (1),  which  expressly  enables  the  Court 
or  judge  to  allow  further  time  for  giving  the  notice,  and 
the  Rule  353,  under  which  the  Court  or  judge  has  power 
to  enlarge  or  abridge  the  time  appointed  by  the  Rules  for 
doing  any  act  or  taking  any  proceedings  even  though  the 
application  is  not  made  until  after  the  expiration  of  the  time 
appointed. 

In  Cusack  v.  London  and  North  Western  R.W.  Co.,  [1891]  1 
Q.B.  347,  a motion  to  extend  the  time  for  entering  an  appeal  after 
judgment.  Lord  Esher  said  that  the  old  view  that  there  was 
either  no  discretion  in  such  a case,  or  that  if  there  was  a discre- 
tion it  ought  never  to  be  exercised,  had  in  its  strictness  been 
departed  from  by  almost  every  judge  who  had  sat  in  the  Court 
of  Appeal  and  could  not  now  be  supported.  There  was  a 
discretion  which  the  Court  could  not  exercise  loosely,  but  which 
should  be  exercised  on  a consideration  of  the  circumstances  of 
each  case  as  it  arose.  And  Bowen,  L.J.,  speaking  of  the  view 
now  held  of  an  earlier  decision,  said  : The  conclusion  arrived 

at  has  been  that  no  rule  fettering  discretion  should  be  laid 
down  . . . The  case  belonged  to  a period  in  which  stricter 
views  on  this  point  were  held;  but  since  that  time  eminent 
judges,  who  were  inclined  at  one  time  to  lay  down  a severe  rule 
upon  the  lines  of  which  the  discretion  should  be  exercised,  one 
and  all  came  round  to  the  now  generally  received  opinion' 
that  in  such  a matter  no  hard  and  fast  line  can  be  laid  down, 
but  that  each  case  must  be  considered  solely  on  its  merits.” 

Even  so  long  ago  as  1878,  Bramwell,  L.J.,  speaking  of  an 
amendment  made  necessary  by  the  slip  or  mistake  of  the 
solicitor,  said  ; “ My  practice  has  always  been  to  give  leave  to 
amend  unless  I have  been  satisfied  that  the  party  applying  was 
acting  mala  fide,  or  that,  by  his  blunder,  he  had  done  some 
injury  to  his  opponent  which  could  not  be  compensated  for  by 
costs  or  otherwise” : Tildesley  v.  Harper  (1878),  10  Ch.D.  393, 
at  p.  396. 

Therefore,  in  considering  what  justice  requires  in  such  a 
case  as  the  present,  regard  is  usually  to  be  had,  (1)  to  the  hona 
fides  of  the  applicant : Smith  v.  Hunt  (1902),  5 O.L.R.  97  ; (2) 
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to  the  delay,  whether  great  or  trifling,  as  affecting  the  question 
of  prejudice  to  the  opposite  party;  and  (especially  when  the 
application  is  made  after  default)  (3)  whether  there  is  reason  to 
say  that  the  appeal  is  apparently  groundless  or  frivolous.  I 
purposely  refrain  from  putting  it  as  high  in  this  respect  as 
an  application  for  leave  to  appeal : Town  of  Aurora  v.  Village 
of  Markham  (1902),  32  S.C.R.  457. 

Taking  these  matters  into  consideration,  and  they  are  all 
that  need  be  looked  at  in  the  present  case,  I think  I should 
confirm  the  notice  of  intention  to  appeal  though  given  out  of 
time.  I have  no  reason  to  think  that  the  applicant  was  playing 
fast  and  loose,  or  that  his  solicitor’s  delay,  though  unnecessary 
considering  the  trifling  expense  and  trouble  of  giving  notice 
quantum  valeat,  was  not  really  caused  by  deliberation  with  his 
client  upon  the  question  whether  or  not  the  appeal  should  be 
brought,  and  his  ignorance  or  mistake  as  to  the  last  day  for 
giving  notice.  The  time  lost  by  this  was  no  more  than  five 
days  and  it  had  no  effect  one  way  or  the  other  in  preventing  the 
appeal  from  being  set  down  for  the  next  session  of  the  Court. 

As  to  the  merits  of  the  appeal  I express  no  opinion.  I 
need  only  say  that  the  points  stated  on  the  argument  of  the 
motion  appear  to  be  fairly  arguable. 

The  following  cases  may  also  be  referred  to : Re  Laws 
(1881),  9 P.R.  72;  Sievewright  v.  Leys  (1882),  9 P.R.  200;  Lewis 
V.  lalhot  Street  Gravel  Road  Co.  (1882),  10  P.R.  15,  18;  Re 
Gahourie  (1887),  12  P.R.  252;  Langdon  v.  Robertson  (1887), 
12  P.R.  139;  In  re  Clayton  Mills  Manufacturing  Co.  (1887), 
37  Ch.D.  28 ; Esdaile  v.  Payne  (1889),  40  Ch.D.  520. 

The  motion  will,  therefore,  be  allowed.  The  costs  to  be 
costs  to  the  respondent  in  any  event  of  the  appeal. 
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[IN  CHAMBERS.] 

Kex  ex  rel.  Seymour  v.  Plant. 

Municipal  Corporations — Councillors — Disqualification  — Diversion  of  Sinking 
Fund — 3 Edw.  VII.  ch.  19,  sec,  Jf.18, 

The  provisions  of  section  418  of  the  Consolidated  Municipal  Act,  3 Edw.  VII. 
ch.  19,  do  not  apply  to  debentures  payable  in  annual  instalments,  there  being 
in  such  a case  no  “ sinking  fund”  to  be  provided. 

Regina  ex  rel.  Cavanagh  v.  Smith  (1895),  26  O.R.  632,  distinguished. 

This  was  a motion,  because  of  the  alleged  violation  by  them 
of  the  provisions  of  the  Consolidated  Municipal  Act,  3 Edw. 
VII.  ch.  19,  sec.  418,  sub-secs.  2 and  3,  to  set  aside  the  election 
of  the  reeve  and  councillors  of  the  township  of  Maidstone,  and 
was  argued  before  the  Master  in  Chambers  on  the  21st  of 
April,  1904,  the  allegation  being  that  the  respondents  had, 
while  members  of  the  municipal  council  for  the  previous  year, 
authorized  the  payment  of  items  of  current  expenditure  out  of 
rates  levied  for  the  payment  of  debentures  issued  for  drainage 
purposes. 

6r.  H.  Watson,  K.C.,  and  J.  Grayson  Smith,  for  the  relator, 

J.  H.  Rodd,  for  the  respondents. 

April  25.  The  Master  in  Chambers  : — The  substantial 
question  is  whether  the  words  “ sinking  fund  ” in  sub-sec.  2 are 
equivalent  to  the  words  “ sinking  fund  or  instalments  of  prin- 
cipal” in  sec.  417.*  It  was  admitted  on  the  argument  that  the 

*417.  The  council  of  every  municipal  corporation  shall  keep  in  its  books 
two  separate  accounts  of  every  debt,  one  for  the  special  rate  and  one  for  the 
sinking  fund  or  for  instalments  of  principal,  both  to  be  distinguished  from  all 
other  accounts  in  the  books  by  some  prefix  designating  the  purpose  for  which 
the  debt  was  contracted ; and  they  shall  keep  the  said  accounts,  with  any 
others  that  are  necessary,  so  as  to  exhibit  at  all  times  the  state  of  every  debt, 
and  the  amount  of  moneys  raised,  obtained,  and  appropriated  for  payment 
thereof. 

418.  (1)  If  after  paying  the  interest  of  a debt  for  any  financial  year,  and 
appropriating  the  necessary  sum  to  the  sinking  fund  of  such  debt,  or  in  pay- 
ment of  any  instalment  or  principal,  there  is  a surplus  at  the  credit  of  the 
special  rate  account  of  such  debt,  such  surplus  shall  so  remain,  and  may  be 
applied,  if  necessary,  towards  the  next  year’s  interest ; but  if  such  surplus 
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debentures  in  question  were  payable,  some  of  them  each  year 
(so  that  there  was  no  sinking  fund  in  the  usual  sense  of  that 
term)  and  no  separate  account  was  kept  of  the  rates  levied  for 
their  redemption. 

Mr.  Watson  relied  on  the  case  of  Regina  ex  rel.  Cavanagh 
V.  Smith  (1895),  26  O.R.  632.  He  argued  that  the  principle  of 
that  decision  was  equally  applicable  to  either  case  spoken  of  in 
sec.  417,  and  that  the  taxes  collected  for  the  principal  of  the 
debentures  maturing  in  each  year  might  properly  be  termed  a 
“ sinking  fund.” 

Mr.  Rodd  contended  that  there  were  two  distinct  expressions 
used  in  sec.  417,  which  are  applicable  only  to  two  different 


exceeds  the  amount  of  the  next  year’s  interest,  the  excess  shall  be  carried  to 
the  credit  of  the  sinking  fund  account,  or  shall  be  applied  in  payment  of  the 
principal  of  such  debt. 

(2)  No  moneys  levied  and  collected  for  the  purpose  of  a sinking  fund  shall 
in  any  case  be  applied  towards  paying  any  portion  of  the  current  or  other 
expenditures  of  the  municipality  save  as  may  be  otherwise  authorized  by  this 
or  any  other  Act. 

(3)  In  the  event  of  the  council  of  a municipality  diverting  any  of  said 
moneys  for  current  or  other  expenditure,  save  as  aforesaid,  the  members  who 
vote  for  the  diverting  of  said  moneys  shall  be  personally  liable  for  the  amount 
so  diverted,  and  the  said  amount  may  be  recovered  in  any  Court  of  competent 
jurisdiction  ; and  the  members  who  have  voted  for  the  same,  shall  be  disqualified 
from  holding  any  municipal  ofi&ce  for  the  period  of  two  years.  In  case  the 
council  of  the  municipality,  upon  the  request  of  any  ratepayer,  refuse  or  neglect 
for  one  month  thereafter  to  bring  an  action  therefor  in  the  name  of  the  muni- 
cipality, the  action  may  be  brought  by  any  ratepayer  on  behalf  of  himself  and 
of  all  the  other  ratepayers  of  the  municipality. 

(4)  In  every  municipality  in  which  any  sum  of  money  is  required  by  law 
to  be  raised  toward  a sinking  fund,  it  shall  be  the  duty  of  the  treasurer  to 
prepare  and  lay  before  the  council  in  every  year,  previous  to  the  striking  of 
the  annual  rate,  a statement  shewing  what  amount  or  amounts  will  be  required 
for  the  purpose  ; and  any  treasurer  making  default  in  the  performance  of  the 
duty  imposed  by  this  sub-section,  shall  be  liable  to  a penalty  not  exceeding 
$25,  to  be  recovered  as  are  other  penalties  under  this  Act,  at  the  instance  of 
any  ratepayer  resident  in  the  municipality. 

(5)  In  the  event  of  the  council  of  a municipality  neglecting  in  any  year 
to  levy  the  amount  required  to  be  raised  under  this  or  any  other  Act  to  provide 
a sinking  fund  for  the  payment  of  the  debenture  debt  of  the  municipality, 
every  member  of  the  council  shall  be  disqualified  from  holding  any  municipal 
office  for  the  period  of  two  years  ; but  no  member  of  the  council  shall  be  liable 
to  the  penalty  hereby  imposed,  who  shews  to  the  satisfaction  of  the  Court  or 
Judge  that  he  made  reasonable  efibrts  to  procure  the  levying  of  the  rate  for 
the  said  sinking  fund. 
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kinds  of  debenture  loans.  He  relied  on  Holmes  v.  Goderich 
(1902),  1 O.W.R.  367,  where  Robertson,  J.,  distinctly  held  that 
in  such  a case  as  the  present  “ consolidated  debenture  debts  ” 
were  part  of  the  ordinary  current  expenditure  of  the  munici- 
pality. He  says  : “ It  was  stated  at  the  bar  that  the  consoli- 
dated debt  debentures,  referred  to  in  the  estimates,  were  payable 
by  annual  instalments,  and  the  amount  of  each  instalment  was 
levied  each  year,  and  there  was,  therefore,  no  sinking  fund.” 
This  decision  was,  no  doubt,  reversed  by  the  Divisional  Court 
(1902),  1 O.W.R.  814,  but  on  a ground  which  made  it  unneces- 
sary to  deal  with  this  question.  The  value  of  the  judgment  in 
the  first  instance  on  this  point  is  not  necessarily  affected  by  the 
reversal. 

I think  the  motion  should  be  dismissed  for  the  following 
reasons ; The  present  Municipal  Act  was  passed  after  the  first 
decision  in  Holmes  v.  Goderich.  It  may,  therefore,  be  presumed 
that  the  interpretation  of  the  Act  came  to  the  notice  of  some  at 
least  of  the  many  legal  members  of  the  Legislative  Assembly 
and  they  have  not  seen  fit  to  disagree  with  it. 

This  fact  supports  Mr.  Rodd’s  other  argument,  that  the  case 
of  a sinking  fund  accumulating  during  twenty  years  and  reach- 
ing $30,000  or  $40,000  is  very  different  from  cases  like  the 
present  where  certain  of  the  debentures  are  paid  each  year  so 
that  every  new  year  begins  without  any  “ sinking  fund.” 

But  the  chief  reason  is  that  the  relator  seeks  not  only  to 
unseat  the  respondents,  but  also  to  impose  on  them  the  very 
severe  penalty  of  two  years’  disqualification  for  any  municipal 
oflBce.  On  all  principle,  before  the  Court  can  be  asked  to  do 
this  it  must  be  clearly  shewn  that  the  statute  relied  on  must  be 
so  interpreted. 

I cannot  say  that  I am  convinced  that  this  is  so ; indeed  I 
am  rather  of  the  opposite  opinion.  But  even  if  the  scales  were 
evenly  balanced,  the*  respondents  must  be  given  the  benefit  of 
the  doubt. 

1 refer  on  this  point  to  the  judgment  in  the  Muskoka  Case 
(1876),  H.E.C.  458,  where,  at  p.  484,  the  language  of  Willes,  J., 
to  the  above  effect  is  cited  with  approval  and  applied  under  very 
strong  evidence  pointing  to  the  disqualification  of  the  respon- 
dent and  acted  on  by  the  trial  judge,  the  late  Sir  Adam  Wilson. 
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The  Court  of  Appeal  based  their  reversal  of  his  judgment 
mainly  on  the  ground  laid  down  by  Willes,  J.,  “and”  says 
Burton,  J.A.,  “ looking,  I may  add,  to  the  highly  penal  conse- 
quences resulting  to  the  respondent.” 

So  far  as  I am  aware  the  point  is  new  and  perhaps  not 
altogether  free  from  doubt. 

The  motion  will,  therefore,  be  dismissed,  but  without  costs. 

R.S.C. 


[IN  THE  COURT  OF  APPEAL.] 
Patchell  V.  Raikes. 


Municipal  Corporations — Bonus — Interest — Illegal  Payment — Liability  of 
Councillors — Arbitration  and  Award. 

In  the  year  1899  by  special  Act  an  agreement  between  the  corporation  of  a 
town  and  a company  was  confirmed  by  which  on  completion  of  certain  works 
the  company  was  to  be  paid  a bonus.  The  works  were  proceeded  with  but 
alterations  became  necessary  and  a new  agreement  was  entered  into,  in 
accordance  with  which  the  works  were  completed  in  January,  1900.  In 
April  of  that  year  another  special  Act  was  obtained  authorizing  the  payment 
of  the  bonus  notwithstanding  the  alterations,  nothing  being  said  as  to 
interest.  The  bonus  was  thereupon  paid  and  the  company  claimed  payment 
of  interest  on  the  amount  from  the  date  of  completion  of  the  works.  After 
some  negotiation  the  town  and  the  company  agreed  to  obtain  the  opinion 
of  counsel,  who,  on  an  incomplete  (as  was  found)  statement  of  facts  advised 
the  payment  of  the  claim,  and  payment  was  made  in  spite  of  the  protest  of 
the  plaintiff : — 

Held,  in  an  action  by  the  plaintiff  on  behalf  of  himself  and  all  other  ratepayers, 
that  there  was  no  right  to  interest ; that  the  payment  was  illegal  and  a 
breach  of  trust ; that  there  had  not  been  an  award  by  an  arbitrator  but 
merely  an  expression  of  opinion  which  was  no  protection  ; and  that  the 
councillors  who  had  authorized  the  payment,  and  the  company  who  had 
received  it,  were  bound  to  make  good  the  amount  to  the  corporation,  which 
was  made  a party  to  the  action  to  receive  payment. 

Semble,  the  council  of  a municipal  corporation  may  perhaps  refer  to  arbitration 
a question  of  fact  falling  within  their  ordinary  administrative  duties,  but 
cannot  refer  a question  of  law. 

Judgment  of  Meredith,  J.,  reversed. 

Appeal  by  the  plaintiif  from  the  judgment  at  the  trial. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Garrow,  J.A.  : — 

The  action  was  brought  by  the  plaintiff,  a ratepayer  resid- 
ing in  the  town  of  Midland,  suing  on  behalf  of  himself  and  all 
other  the  ratepayers  of  the  said  town,  against  the  members  of 
the  town  council  and  the  Canada  Iron  Furnace  Company,  an 
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incorporated  company  carrying  on  business  in  the  town  of 
Midland,  to  compel  a refund  to  the  town  corporation  of  the 
sum  of  $739.33,  which  it  was  alleged  had  been  illegally  paid 
over  by  the  town  council  to  the  company,  under  the  following 
circumstances : — 

On  the  15th  of  February,  1899,  an  agreement  was  entered 
into  between  the  company  and  the  corporation,  by  which  the 
company  agreed  to  establish  iron  smelting  works  at  Midland ; 
the  works  to  be  modern,  substantial,  fully  equipped  with  all 
necessary  machinery,  plant,  charcoal  kilns,  etc.,  proper  for  the 
working  and  operation  of  an  iron  smelter,  such  smelting  works 
and  charcoal  kilns  to  be  erected  and  put  in  operation  within 
eighteen  months  and  to  cost  when  completed  at  least  $250,000. 
The  company  also  agreed,  among  other  things,  that  the  output 
should  average  at  least  sixty  tons  of  pig  iron  for  each  working 
day ; that  they  would  employ  at  least  seventy  men  in  connec- 
tion with  the  work  of  the  smelter  on  the  premises  of  the 
company,  and  one  hundred  and  thirty  men  in  the  cutting  and 
delivery  of  wood,  etc.,  for  fuel  for  the  use  of  the  smelter ; that 
they  would  pay  monthly  in  cash  in  the  town  of  Midland  to  all 
men  employed  by  them  in  or  about  the  said  smelter  or  in 
preparing  wood  for  fuel ; that  they  would  operate  the  said 
smelter  and  charcoal  kilns  for  ten  years  from  the  time  they 
received  the  sum  of  $50,000  from  the  corporation  (a  bonus 
proposed  to  be  paid  in  consideration  of  the  establishment  of 
such  works) ; and  that  the  company  would  consume  an 
average  of  forty  thousand  cords  of  wood  per  annum  in  the 
operations  of  the  said  smelter.  And  it  was  further  agreed  that 
the  said  bonus  of  $50,000  should  be  payable  as  soon  as  the 
works  of  the  company  had  been  put  in  operation,  and  had 
during  thirty  days  produced  an  average  of  sixty  tons  of  pig 
iron  of  a merchantable  quality  per  day,  and  the  company 
should  have  expended  seventy  per  cent,  of  the  said  sum  of 
$250,000.  And  each  party  agreed  to  use  all  reasonable  means 
to  obtain  a special  Act  to  confirm  the  said  agreement  and  to 
authorize  the  said  bonus,  and  the  issuing  of  the  necessary 
debentures  to  raise  the  money  for  such  purpose. 

On  the  17th  of  March,  1899,  a by-law  to  grant  the  said 
bonus  was  submitted  to  the  duly  qualified  ratepayers  of  the 
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town  of  Midland,  and  was  carried,  and  on  the  1st  of  April, 
1899,  a special  Act  was  passed  by  the  Legislature  validating 
what  had  been  done.  Upon  this  the  works  were  proceeded 
with,  when  it  was  found  that  important  changes  would  be 
necessary,  and,  among  other  things,  that  coke  instead  of  char- 
coal would  be  required,  thus  rendering  it  necessary  to  abandon 
the  provision  of  the  agreement  respecting  the  establishment  of 
charcoal  kilns,  and  in  consequence  the  employment  of  men  to 
cut  wood,  etc.,  and  the  vrorks  were  completed  with  these 
changes,  not,  however,  narrowing  but  rather  the  contrary,  the 
total  expenditure.  And  on  the  24th  of  January,  1901,  it  was 
admitted  that  the  company  had  for  thirty  days  manufactured 
at  their  works  an  average  of  sixty  tons  of  merchantable  pig 
iron  per  day ; and  had  expended  upon  plant  seventy  per  cent, 
of  the  said  sum  of  $250,000,  and  would  therefore,  if  the  works 
had  been  constructed  in  accordance  with  the  agreement,  have 
been  entitled  on  that  day  to  have  been  paid  the  said  bonus  of 
$50,000.  The  company  on  the  16th  of  January,  1901,  made 
application  to  the  town  council  for  payment  of  the  bonus,  and 
at  a council  meeting  held  on  that  day  a resolution  carried  to 
the  following  effect : “ That  the  council  having  had  laid  before 
them  the  application  of  the  Canada  Iron  Furnace  Company  for 
the  payment  of  their  bonus,  are  of  the  opinion  that  the  bonus 
has  been  earned,  and  should  be  paid  over  to  the  company  upon 
the  passing  of  an  Act  by  the  Legislature  of  Ontario  authorizing 
such  action  by  this  council ; and  that  the  company’s  petition  to 
the  Legislature  for  that  purpose  be  joined  in  by  the  council, 
the  Act  in  question  providing  specifically  for  the  employment 
of  two  hundred  men.”  Which  proposition  was  accepted  by  the 
company  by  their  manager’s  letter  of  the  next  day.  Thereupon 
an  application  was  made  to  the  Legislature  for  another  special 
Act  (1  Edw.  VII.  ch.  60)  passed  in  April,  1901,  which  among 
other  recitals  states  that  the  change  had  been  made  in  the 
works  from  charcoal  to  coke : that  the  works  erected  are  very 
much  more  expensive  than  those  bargained  for  in  the  said 
agreement,  and  that  the  corporation  of  the  town  of  Midland 
had  agreed  to  pay  the  said  sum  of  $50,000  upon  the  company 
undertaking  to  employ  two  hundred  men  in  connection  with 
its  works,  and  upon  the  company  causing  to  be  brought  within 
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the  corporate  limits  the  lands  therein  described,  and  that  the 
town  and  the  company  had  by  their  respective  petitions  prayed 
that  an  Act  might  be  passed  authorizing  the  said  parties  to 
amend  the  said  agreement  in  the  manner  thereinafter  indicated. 
And  it  was  thereby  enacted  that  it  should  be  lawful  for  the 
town  to  pay  to  the  company  the  sum  of  $50,000  as  provided 
for  by  the  said  Act  (62  Viet.  ch.  61)  and  the  agreement  set  out 
in  the  schedule  thereto,  notwithstanding  any  changes,  varia- 
tions, alterations,  delays,  or  differences,  in  the  construction, 
erection,  equipment,  development,  or  operation,  of  the  said 
iron  smelting  furnace ; that  notwithstanding  anything  in 
the  said  agreement  contained  the  company  might  lawfully 
use  such  fuel  as  they  might  deem  advisable  in  the  operation  of 
the  said  furnace ; that  there  should  be  employed  in  the  work  of 
the  said  iron  smelting  furnace  and  the  other  subsidiary  works 
of  the  company  an  average  of  two  hundred  men  during  every 
working  day  as  provided  in  the  said  agreement,  and  that  this 
provision  should  take  the  place  of  clauses  (c)  and  (d)  of  the 
second  section  of  the  said  agreement,  and  should  be  as  binding 
upon  the  company  as  if  it  had  been  originally  incorporated  in 
the  said  agreement ; and  subject  to  the  provisions  of  the  said 
Act  the  said  agreement  was  thereby  confirmed  and  declared  to 
be  binding  upon  the  said  company  and  the  said  municipal 
corporation.  And  the  latter  was  thereby  again  authorized  to 
raise  the  said  sum  of  $50,000  by  the  issue  of  debentures  as 
provided  in  the  said  former  Act,  notwithstanding  the  said 
changes  in  the  said  agreement. 

After  this  Act  was  passed  the  corporation  disposed  of 
debentures  to  the  amount  of  $50,000,  realizing  a considerable 
sum  in  premium  over  the  $50,000,  in  part  apparently  made  up 
of  interest  already  accrued  upon  the  debentures,  which  appar- 
ently were  dated  as  of  a date  prior  to  the  passing  of  the  second 
and  final  Act,  such  latter  part  exceeding  by  a trifling  sum  the 
sum  of  $739.33  now  in  question;  and  the  sum  of  $50,000  was 
paid  over  to  the  company  on  the  18th  of  May,  1901,  in  virtue 
of  a resolution  of  the  council  “ that  the  mayor  be  instructed  to 
pay  over  to  the  bank  of  British  North  America  to  the  credit  of 
the  Montreal  Trust  and  Deposit  Company  the  sum  of  $50,000, 
bonus  earned  by  the  Canada  Furnace  Company,  the  council 
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having  made  an  investigation  of  the  company’s  books,  and 
being  satisfied  that  the  company  has  fulfilled  its  part  of  the 

Patchell 

V. 

Raikes. 

contract  with  the  town  in  that  respect.” 

The  company  at  once  made  claim  for  interest  upon  the 
$50,000  from  the  time  of  the  completion  of  the  works,  and 
claimed  that  the  accrued  interest  realized  on  the  sale  of  the 
debentures  should  be  paid  over  to  the  company  to  satisfy  that 
claim. 

On  the  12th  of  August,  1901,  a resolution  was  passed  by 
the  town  council  to  the  following  effect : “ That  the  council  are 
of  the  opinion  that  the  Canada  Furnace  Company  are  not 
entitled  to  any  interest  upon  the  bonus  granted  to  them,  but  to 
avoid  any  legal  proceedings  they  are  perfectly  willing  to  meet 
the  Canada  Iron  Furnace  Company,  leaving  the  question  in 
dispute  to  the  decision  of  some  legal  authority  as  may  be 
mutually  agreed  upon.  Each  party  to  pay  one-half  the  costs.” 
This  resolution  was  apparently  brought  about  in  consequence 
of  a letter  from  the  solicitors  for  the  company  to  the  town 
clerk,  dated  on  the  same  day,  in  which  they  ask  that  the  claim 
for  interest  may  be  brought  before  the  council  “ at  their  meet- 
ing to-night,”  and  that  action  of  some  kind  may  be  taken 
either  to  allow  or  refuse  the  application  “ so  that  the  company 
may  understand  what  position  they  take.  . . They  do  not 

wish  to  take  any  prpceedings  if  it  can  be  avoided.” 

A copy  of  the  resolution  was  sent  to  the  company,  and  it 
was  followed  by  a proposition  from  the  company  to  submit  the 
question  in  dispute  to  Mr.  A.,  which  was  accepted  by  the  town 
council,  and  thereupon  what  is  called  a statement  of  the  facts 
was  prepared  and  mutually  agreed  upon  for  submission  to  Mr. 
A.,  who  on  the  14th  of  June,  1902,  advised  that  the  company 
was  not  concerned  in  the  specific  proceeds  of  the  sale  of  the 
debentures,  but  that  in  his  opinion  the  bonus  was  on  the  facts 
stated  properly  payable  to  the  company  on  the  24th  of 
January,  1901,  on  the  completion  of  the  works : that  under  the 
original  agreement  of  the  15th  of  February,  1899,  the  company 
was  equitably  entitled  to  be  paid  interest  from  that  date  to  the 
18th  of  May,  1901,  when  the  principal  was  paid. 

On  the  21st  of  June,  1902,  the  plaintiff’s  solicitors  in  this 
action  sent  a letter  to  the  town  council  warning  them  that  the , 

I 
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i proposed  payment  was  illegal,  and  that  the  members  of  council 

would  be  held  individually  liable  for  the  amount  if  they  paid 

the  same. 

On  the  2nd  of  July,  1902,  Mr.  A.  sent  a second  letter,  after 
j a perusal  of  the  by-law,  which  had  apparently  not  accompanied 
the  original  statement  of  facts,  in  which  he  says  : “ I regarded 
the  matter  as  submitted  to  me  . . . very  much  in  the 

i character  of  an  arbitrator.  . . In  writing  you  previously  I 

I was  not  looking  at  the  matter  exactly  as  a question  whether 
' the  company  could  by  suing  the  town  have  compelled  payment 
I of  the  interest  claimed.  I viewed  it  more  as  a matter  of  what 
was  just  and  equitable,  though  I do  not  by  any  means  wish  to 
be  understood  as  saying  that  if  the  town  had  resisted  to  the 
uttermost  payment  of  this  interest  they  could  not  have  been 
compelled  by  the  company  to  pay  it.” 

Having  received  the  foregoing  letters  the  matter  came  up 
and  was  discussed  in  council,  and  after  discussion  a resolution 
in  these  words  was  moved,  seconded  and  carried,  apparently 
unanimously : “ That  as  per  resolution  of  last  year’s  council 
and  also  this,  to  leave  the  question  of  interest  asked  for  to  Mr. 
A.’s  decision,  and  as  he  has  decided  in  favour  of  the  Canada 
Iron  Furnace  Company,  that  Trueman  (town  clerk)  be 
instructed  to  pay  to  the  Canada  Iron  Furnace  Company, 
Limited,  the  amount  demanded  by  them  and  awarded  by 
i Mr.  A.,  S739.73.”  And  this  amount  was  subsequently  paid  to 
i the  company. 

I The  action  was  thereupon  brought,  and  was  tried  before 
I Meredith,  J.,  who  found  that  in  making  the  payment  all  parties 
1 had  acted  in  good  faith,  and  the  council  without  negligence ; 

I that  the  claim  was  at  least  a doubtful  one,  it  being  a question 
I whether  under  all  the  circumstances  the  money  had  not  been 
i earned  on  the  24th  of  January,  1901,  by  a substantial  com- 
I pliance  with  the  conditions  of  the  original  agreement ; and 
j that  the  payment  was  therefore  not  ultra  vires  of  the  council 
i but  a settlement  upon  competent  advice  of  what  was  at  least  a 
i doubtful  claim.  The  action  was,  therefore,  dismissed. 

The  appeal  was  argued  before  Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  and  Maclaren,  JJ.A.,  on  the  22nd  and  23rd 
of  February,  1904. 
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George  Kappele,  for  the  appellant.  It  is  quite  clear  there 
was  no  power  to  pay  the  bonus  until  the  second  Act  was 
passed,  and  that  Act  authorized  the  payment  only  of  the 
specific  sum  of  $50,000.  Payment  of  anything  more  was 
unauthorized  and  illegal.  The  councillors  were  in  the  position 
of  trustees  for  the  ratepayers,  and  having  as  such  trustees 
deliberately  made  an  illegal  payment  they  must  make  good  the 
amount.  That  they  acted  in  good  faith  and  under  the  advice 
of  counsel  makes  no  difference.  The  mistaken  view  of  the  law 
is  no  protection.  It  is  impossible  to  contend  seriously  that 
there  was  a reference  to  arbitration  and  an  award  against  the 
town,  even  if  that  could  avail.  At  most  an  informal  opinion 
was  obtained,  and  all  the  facts  were  not  disclosed  to  the  counsel 
who  was  asked  to  advise.  Clearly  both  the  councillors  who 
made  the  illegal  payment  and  the  company  who  received  the 
money  are  liable  to  make  good  to  the  cestuis  que  trust  the 
amount  improperly  expended. 

W.  A.  Finlay  son,  for  the  respondents.  The  contention 
that  there  was  in  effect  a submission  to  arbitration  cannot  be 
so  lightly  brushed  aside  as  the  learned  counsel  for  the  appel- 
lant tries  to  make  out.  There  was  undoubtedly  a bond  fide 
dispute  as  to  this  interest,  and  undoubtedly  a bond  fide 
reference  of  the  question  in  issue  to  the  arbitrament  or  award 
or  whatever  name  may  be  given  to  it  of  eminent  and  impartial 
counsel.  That  being  so,  his  decision  - was  absolute  and  final  and 
that  is  an  end  of  the  case.  It  is  pushing  the  principle  too  far 
to  say  that  the  councillors  are  trustees,  but  even  if  they  are 
they  are  protected  where,  as  in  this  instance,  they  have  acted 
as  reasonable  men  would  act  in  dealing  with  their  own 
property.  In  any  event,  the  company  cannot  be  made  to 
repay  the  amount  of  the  interest.  They  made  a claim  in  good 
faith,  and  in  order  to  avoid  litigation  that  claim  has  been 
settled.  It  would  be  unjust  and  unreasonable  to  undo  now 
what  was  agreed  upon  after  full  consideration. 

Kappele,  in  reply. 


April  18.  The  judgment  of  the  Court  was  delivered  by 
Garrow,  J.A.: — I am,  with  deference,  unable  to  agree  to  the 
conclusions  arrived  at  in  the  judgment  below. 
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That  members  of  municipal  councils  are  to  be  regarded  in 
many  respects  as  trustees,  with  a trustee’s  duties  and  responsi- 
bilities, needs  but  little  citation  of  authority:  Attorney -General 
V.  Compton  (1842),  1 Y.  & C.  C.  C.  417  ; Attorney -General  v. 
Belfast  Corporation  (1855),  4 Ir.  Ch.  119;  Attorney -General 
V.  Wilson  (1837),  9 Sim.  30;  Bowes  v.  Toronto  (1856),  6 Gr.  1, 
(1858),  11  Moo.  P.C.  463.  And  this  must  of  course  be  assumed 
to  be  known  to  all  parties  dealing  with  such  a council. 

As  trustees  the  council  could  only  pay  away  the  trust  fund 
under  their  control  to  persons  having  legal  claims  to  receive  it. 
To  pay  it  to  a person  having  no  legal  claim  was  to  commit  a 
breach  of  trust  for  which  both  the  members  of  council  and  the 
person  receiving  the  money  would  be  responsible  to  the  cestuis 
que  trust,  the  ratepayers.  The  first  question,  therefore,  in  my 
opinion  to  be  determined  is,  was  the  claim  to  interest  made  by 
the  company  a legal  claim,  capable  of  enforcement  ? To  that 
there  can  be  only  one  answer  and  that  in  the  negative.  Indeed 
it  is  not,  or  if  at  all  but  faintly,  argued  that  the  claim  was  a 
valid  one.  The  learned  Judge  did  not  determine  the  point, 
although  he  refers  to  it  as  “ an  interesting  question,”  but  in  so 
expressing  himself  I think  the  learned  Judge  must  have  over- 
looked that  the  parties  had  themselves  very  clearly  determined 
the  question  after  the  so-called  “ substantial  performance  ” to 
which  the  learned  J udge  refers,  by  the  resolution  before 
quoted,  of  the  16th  of  January,  1901,  and  the  company’s  letter 
in  reply,  accepting  the  terms  of  that  resolution  as  a settlement. 
By  that  resolution  the  council  in  effect  say : “We  consider  that 
the  works  as  constructed,  with  the  charcoal  kilns  eliminated, 
ought  to  be  satisfactory,  but  we  cannot  accept  what  has  been 
done  as  performance,  nor  pay  over  the  bonus  without  further 
authority,  and  you  must  by  reason  of  the  change  agree  to 
employ  at  least  two  hundred  men ;”  and  to  this  the  company 
in  reply  say : “We  beg  to  say  that  we  accept  the  basis  of  settle- 
ment, and  we  have  given  notice  of  application  to  the  Legislature 
of  Ontario  for  the  necessary  Act,  and  understand  that  we  are 
to  pay  the  expenses  of  same.” 

After  this  I am  totally  unable  to  see  any  room  for  question 
or  doubt  that  the  principal  was  not  to  be  payable  until  after 
the  second  special  Act  was  passed. 
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But  apart  from  these  considerations,  it  is  surely  equally 
beyond  question  that  what  was  done  was  not  a substantial 
performance,  and  could  not  have  been  accepted  by,  much  less 
forced  upon,  the  council.  The  charcoal  kilns,  and  the  conse- 
quent employment  of  men  was  a most  important  feature,  and 
the  council  in  their  character  of  trustees  or  agents  had  no 
power  to  accept  anything  but  that  stipulated  for  in  the  agree- 
ment and  by-law,  and  authorized  by  the  special  Act. 

The  claim  was,  therefore,  in  my  opinion,  not  only  invalid, 
but  was  not  in  any  proper  sense  even  a doubtful  claim.  Doubt, 
without  a justifying  fact  which  can  be  pointed  out,  is  not  in 
such  circumstances  doubt  at  all,  but  mere  caprice  upon  which 
no  reasonable  man  would  act. 

It  is  in  my  opinion  not  necessary  to  solve  the  question 
referred  to  by  the  learned  Judge,  whether  the  payment  was 
ultra  vires  of  the  council  or  not.  Strictly  speaking  I think  it 
was  ultra  vires,  but  in  any  event  it  was,  I think,  a clear  breach 
of  trust,  which  is  sufficient.  An  act  may,  of  course,  be  a breach 
of  trust  and  yet  be  intra  vires  so  as  to  pass  a good  title  to  a 
purchaser  for  value  without  notice,  but  that  is  not  the  position 
of  the  defendants  the  company.  They  had  notice  of  the  trust, 
and  unless  the  claim  for  interest  was  a lawful  claim  they  gave 
no  value.  Nor  under  such  circumstances  is  good  faith  either 
in  making  or  in  paying  the  claim,  of  consequence.  The  rate- 
payers are  not  to  be  deprived  of  their  money  because  these 
parties  acted  in  good  faith.  Good  faith  would,  of  course,  be  of 
great  importance  if  the  inquiry  were  whether  the  Furnace 
Company  obtained  the  money  for  a valuable  consideration  and 
without  notice  of  the  trust. 

The  only  remaining  defence  of  any  importance  is  that 
relating  to  the  consequences  which  ought  to  follow  from  the 
parties  having  taken  the  opinion  of  counsel,  and  apparently 
acted  upon  it.  The  mere  opinion  of  counsel,  however  eminent, 
is  in  itself  no  defence  to  a claim  for  breach  of  trust : Boulton 
V.  Beard  (1853),  3 DeG.  M.  & G.  608 ; In  re  Knight’s  Trusts 
(1859),  27  Beav.  45,  at  p.  49 ; although  of  course  a very^ 
important  circumstance  in  considering,  not  whether  a stranger^ 
to  the  trust  may  be  allowed  to  retain  the  trust  money?:;'; 
improperly  obtained  from  the  trustees,  but  whether  the  trustees^ 
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should  themselves  be  held  personally  responsible  to  make  good 
the  loss. 

But  it  is  said  this  was  not  merely  an  opinion  but  something 
very  much  more,  namely,  a submission  to  arbitration  and  an 
award  by  which  both  parties  are  bound.  But  there  are  over- 
whelming difficulties  in  the  way  of  this  defence.  To  begin 
with,  I think  it  extremely  doubtful  whether  such  a question  as 
the  present  could  be  lawfully  submitted  by  a municipal  council 
to  arbitration,  but  as  the  point  was  not  argued  I should^ 
perhaps,  not  pass  a final  opinion.  Municipal  councils  derive 
their  authority  wholly  under  the  Municipal  Act.  They  are 
given  in  that  Act  certain  specified  powers  to  arbitrate  respect- 
ing certain  classes  of  subject  matters,  which  would  not  include 
the  claim  now  under  consideration.  The  well-known  maxim 
Expressio  unius  est  exclusio  alterius,  might  be  invoked  to 
establish  the  proposition  that  any  other  power  to  refer  is 
excluded.  It  is  not  by  any  means  a matter  of  course  that 
trustees  may  submit  the  interests  of  those  for  whom  they  act 
to  decision  by  arbitration.  The  general  principle  is  stated  in 
Russell  on  Awards,  8th  ed.,  1900,  at  p.  21,  thus:  ‘‘Every  one 
capable  of  making  a disposition  or  release  of  his  right  can 
make  a submission  to  an  award.  . . . Persons  that  cannot 

contract  cannot  submit  to  arbitration.”  This  seems  reasonable. 
The  capacity  or  power  of  a municipality  to  contract  is  limited 
by  the  Act  under  which  they  carry  on  their  operations.  It 
may  be  that  where  the  question  is  one  of  fact  falling  within 
their  ordinary  administrative  duties  they  may  refer,  as  was 
held,  apparently  without  much  discussion,  in  In  re  Eldon  and 
Ferguson  (1860),  6 U.  C.L.J.  207,  in  a matter  of  account 
between  a township  and  their  treasurer.  But  where,  as  here, 
the  question  is  one  of  law,  for  the  facts  were  not  at  all  in 
dispute,  the  determination  of  which  in  one  way  would  shew 
jurisdiction  over  the  subject-matter,  but  in  the  other  would 
shew  its  lack,  my  present  opinion  is  that  there  can  be  no  lawful 
reference  except  to  the  regular  courts  of  the  country.  To  hold 
otherwise  would  be  to  open  wide  the  door  to  all  kinds  of  raids 
upon  the  municipal  treasury  and  to  deprive  the  courts  of  the 
very  necessary  and  wholesome  check  which  they  have  always 
exercised  over  the  acts  and  conduct  of  such  bodies  as  municipal 
councils. 
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But  there  was,  I think,  no  intention  to  refer  the  matter  to 
Mr.  A.  as  arbitrator.  His  opinion  is  not,  in  form  at  least,  an 

Patchell 

V. 

Raikes. 

award,  but  merely  counsel’s  opinion ; and  the  submission,  if  it 
was  a submission,  was  not  proved  in  all  its  terms,  and  was  not 

Garrow,  J.A. 

apparently  under  the  seal  of  the  corporation.  All  of  which  are 
formidable  objections  which  I need  do  no  more  than  state. 

The  opinion  then  is,  in  my  opinion  and  in  any  event,  no 
defence  whatever  to  the  defendants  the  company.  Nor  is  it,  in 
the  circumstances,  to  the  other  defendants,  but  for  other 
reasons.  Counsel,  of  course,  only  advised  upon  the  facts 
submitted  to  him.  The  statement  of  facts  was  in  writing,  and 
was  returned  by  him  with  his  opinion  to  the  town  clerk,  but 
was  not  produced  at  the  trial,  and  no  satisfactory  reason  was 
given  for  its  non-production.  In  its  absence  it  is  not  too  much 
to  assume,  I think,  that  all  the  facts  were  not  before  him, 
otherwise  we  would  have  had  a more  definite  answer  to  the 
only  question  there  was,  namely,  the  question  of  whether  or 
not  there  was  a legal  liability  to  pay  the  claim.  In  his  first 
letter  he  speaks  of  an  equitable  liability,  which  is  somewhat 
away  from  the  point,  and  in  the  second  he  says  his  point  of 
view  was  that  of  an  arbitrator.  To  any  one  exercising  care,  it 
was  obvious  from  a perusal  of  his  letters  that  from  some  cause 
or  other,  and  presumably  from  defective  instructions,  he  was 
not  definitely  answering  the  question.  This  should,  with  the 
exercise  of  reasonable  care,  have  led  to  further  instructions 
from  the  council,  and  to  a request  for  a more  definite  opinion 
before  action,  even  without  the  spur  of  the  letter  from  the 
plaintiff’s  solicitors  of  the  2 1st  of  June,  in  which  the  council 
was  distinctly  told  in  plain  terms  that  the  proposed  payment 
was  illegal,  and  that  each  member  voting  for  it  would  be  held 
personally  liable.  Upon  receipt  of  that  letter  the  council  was, 

I think,  in  any  event  bound  to  stay  their  hand,  and  could  not 
thereafter  rely  on  the  previous  opinion,  even  had  it  been  more 
explicit. 

The  council’s  action  in  authorizing  payment  after  the^ 
receipt  of  this  letter  cannot  be  ascribed  to  any  kind  of 
sight  or  inadvertence.  The  matter  was  fully  discussed  at  Ihe|  J 
council  meeting,  and  a motion  was  actually  made  to  require  the:^^^ 
company  to  guarantee  the  members  of  council  against  personalwil 
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I risk.  The  proper  conclusion  under  these  circumstances  is  that 

I the  payment  was  deliberately,  and  indeed  wilfully,  authorized 

by  the  council. 

I A trustee’s  duty  has  been  defined  by  high  authority  to  be 
that  of  a man  of  ordinary  prudence  in  the  management  of  his 
own  affairs  : per  Lord  Herschell  in  Rae  v.  Meek  (1889),  14  App. 
Gas.  558,  at  p.  569.  A prudent  man  would  scarcely,  I think^ 
have  parted  with  his  own  money  so  easily. 

As  to  the  exemption  claimed  under  the  statute,  62  Viet.  ch. 
I 15,  the  right  to  invoke  the  protection  of  that  statute  only 
} exists  where  the  breach  of  trust  to  be  excused  was  committed 
I honestly  and  reasonably,  and  I think  the  defendants  have 
I entirely  failed  to  prove  the  existence  of  the  latter  element : In 
1 re  Turner,  [1897]  1 Ch.  536;  In  re  Stuart,  [1897]  2 Ch.  583; 
, King  v.  Matthews  (1903),  5 O.L.R.  228. 

i Upon  the  whole,  I think  the  appeal  must  be  allowed,  the 
i defendants  the  company  ordered  to  refund  with  interest  from 
i the  time  of  payment,  the  other  defendants  to  make  good  any 
I deficiency ; and  that  the  defendants  must  pay  the  costs  of  the 
■ action  and  of  this  appeal.  The  record  may  be  amended,  and 
j indeed  should  be,  by  adding  the  corporation  of  the  town  of 
1 Midland  as  a defendant  in  order  to  receive  the  money,  and  that 
1 all  parties  may  be  bound  by  the  litigation ; but  there  should  be 
j no  costs  of  such  amendment,  which  should  be  made  at  the 
j plaintiff’s  expense. 
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[IN  THE  COURT  OF  APPEAL.] 

The  Canada  Company  v.  The  Town  of  Mitchell. 


Assessment  and  Taxes — Local  Improvements — General  By-law. 

The  defendant  corporation  provided  by  a by-law  under  sec.  667  of  the  Munici- 
pal Act,  that  every  petition  for  or  against  the  construction  of  a sidewalk  as 
a local  improvement  should  be  left  with  the  clerk  of  the  council,  whose  duty 
it  should  be  to  examine  it,  and  to  report  at  the  next  meeting  of  council 
whether  it  was  sufficiently  signed,  what  real  property  would  be  benefitted 
and  the  respective  frontages,  and  the  probable  lifetime  and  probable  cost  of 
the  sidewalk.  A petition  for  the  construction  of  a sidewalk  as  a local 
improvement  was  handed  to  the  clerk,  who  examined  it  and  came  to  the 
conclusion  that  it  was  signed  by  two-thirds  of  the  owners.  It  was  on  the  same 
day  presented  to  the  council,  who  resolved  that  the  prayer  of  the  petition 
should  be  granted,  and  that  the  clerk  should  determine  forthwith  whether  the 
petition  was  sufficiently  signed.  The  clerk  immediately  reported  that  it  was 
sufficiently  signed,  and  his  report  was  received  and  adopted,  but  he  did  not 
report  as  to  the  other  matters.  The  council  then  proceeded  under  sec.  672 
to  have  the  work  done,  and  on  its  completion  the  clerk  prepared,  and  certified 
to  the  correctness  of,  a schedule  of  the  frontages  and  assessments,  etc. , and 
the  council  passed  a by-law  directing  the  assessment  of  the  lands,  and,  sub- 
ject to  appeal  to  the  Court  of  Revision,  adopted  the  particulars  set  out  in 
the  schedule  and  directed  notice  to  be  given  to  the  owners  affected  : — 

Held,  that  the  assessment  was  valid,  the  clerk’s  failure  to  observe  the  provision 
as  to  reporting  at  the  next  meeting  of  the  council  being  a mere  irregularity 
and  not  a fatal  objection. 

Judgment  of  Falcon  bridge,  C.J.,  affirmed. 

Appeal  by  the  plaintiffs  from  the  judgment  at  the  trial, 
dismissing  the  action  without  costs;  and  cross-appeal  by  the 
defendants  as  to  the  costs. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Moss,  C.J.O. : — . 

The  plaintiffs  seek  to  restrain  the  defendants  from  assessing 
or  levying  upon  certain  lands  of  the  plaintiffs  in  the  town  of 
Mitchell  a rate  or  tax  in  respect  of  the  cost  of  a cement  side- 
walk laid  along  the  north  side  of  Ontario  street. 

The  plaintiffs  are  proprietors  of  block  “A,”  having  a 
frontage  of  about  669  feet  on  the  north  side,  and  of  town  lots 
348,  349,  350,  351  and  352,  having  a frontage  of  about  528  feet 
on  the  south  side,  of  Ontario  street.  -IBl 

In  the  year  1900  the  defendants,  acting  under  the  authority  I 
of  sec.  667  of  the  Municipal  Act,  passed  a by-law  to  provide  for 
the  assessment  of  property  benefited  by  the  construction  of 
sidewalks  as  local  improvements.  By  this  by-law  it  was 
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enacted  that  the  special  rate  to  be  assessed  and  levied  for  the 
construction  of  sidewalks  should  be  an  annual  rate  according  to 
the  frontage  thereof  upon  the  real  property  immediately  bene- 
fited by  the  work ; that  every  petition  for  or  against  the 
construction  of  sidewalks  as  a local  improvement  should  be  left 
with  the  clerk  of  the  council,  whose  duty  it  should  be  to 
immediately  examine  the  same  and  ascertain  and  finally  deter- 
mine and  report  to  the  council  whether  the  same  was  sufficiently 
signed  in  accordance  with  the  Municipal  Act.;  and  further,  that 
it  should  be  the  duty  of  the  clerk  as  soon  as  practicable  there- 
after to  ascertain  and  determine  what  real  property  would  be 
immediately  benefited  by  the  proposed  improvement,  the 
proportions  in  which  the  assessment  of  the  cost  thereof  was  to 
be  made  on  the  various  portions  of  the  real  estate  so  benefited, 
the  measurement  of  the  frontages  liable  to  the  assessment,  of 
the  frontages  exempt  from  taxation,  and  as  to  other  matters, 
including  the  probable  lifetime  of  the  sidewalk  and  the  probable 
cost,  the  clerk  to  report  to  the  council  at  its  next  meeting. 

On  the  16th  of  April,  1901,  the  clerk  received  a petition 
signed  by  four  persons  owning  lots  fronting  on  the  south  side 
of  Ontario  street,  praying  for  the  construction  of  a cement 
sidewalk  on  the  north  side  of  Ontario  street  from  the  south- 
west corner  of  town  lot  331  to  a point  on  the  north  side  of  the 
street  about  1,217  feet  west  of  the  starting  point.  The  petition 
stated  that  the  real  property  to  be  benefited  by  the  proposed 
.work  were  all  the  lands  fronting  or  abutting  on  the  north  side 
of  the  street  between  the  points  mentioned,  and  also  all  the 
lands  fronting  or  abutting  on  the  south  side  opposite  to  the 
points  on  the  north  side. 

The  clerk  thereupon  examined  the  petition,  and  came  to  the 
conclusion  that  it  was  signed  by  two-thirds  in  number  of  the 
owners  of  the  real  property  to  be  benefited,  such  owners 
representing  at  least  one-half  in  value  of  such  real  property. 

On  the  same  day  the  petition  was  presented  to  the  council, 
which  resolved  that  the  prayer  of  the  petitioners  be  granted, 
and  that  the  board  of  works  be  instructed  to  proceed  with  the 
work,  and  that  the  clerk  forthwith  ascertain  and  determine  if 
the  petition  was  sufficiently  signed,  also  as  to  the  value  of  the 
property,  life  of  walk,  number  of  owners  benefited,  the  pro- 


C.  A. 

1904 

Canada  Co. 

V. 

Town  of 
Mitchell. 


484 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 

1904 

Canada  Co. 

V. 

Town  of 
Mitchell. 


perties  to  be  benefited,  and  the  proportions  of  the  assessments 
of  the  different  properties  benefited.  These  latter  directions 
do  not  seem  to  have  been  necessary,  as  they  were  covered  by 
the  directions  in  the  general  by-law  already  referred  to. 

The  clerk  immediately  reported  to  the  council  his  finding 
that  the  petition  was  sufficiently  signed,  and  thereupon  the 
council  resolved  that  the  report  be  received  and  adopted. 

Instead  of  taking  steps  immediately  to  pass  a by-law  pro- 
viding for  the  assessment  of  the  properties,  the  council 
proceeded  to  construct  and  complete  the  work  under  sec.  672 
of  the  Municipal  Act,  acting  through  the  board  of  works,  to 
which,  by  sec.  67  of  the  consolidated  by-laws  of  the  town,  was 
committed  the  charge  of  all  matters  connected  with  the 
construction  of  sidewalks,  and  which  by  the  resolution  of  the 
16th  of  April  was  instructed  to  proceed  with  the  work. 

On  the  22nd  of  April.  Isaac  Buchanan,  one  of  the  owners 
who  had  signed  the  petition,  petitioned  the  council  to  withdraw 
his  name.  But  this  was  after  the  final  determination  of  the 
council  to  proceed  with  the  work,  and  the  consent  of  the  Judge 
of  the  county  court  was  not  procured : sec.  668  of  the  Munici- 
pal Act,  as  amended  by  62  Viet.  ch.  26,  sec.  42  ; and  subse- 
quently Buchanan  withdrew  his  request. 

The  work  was  completed  in  or  about  the  beginning  of  July, 
and  on  the  13th  of  July  the  clerk  prepared  a schedule  setting 
forth  a description  of  the  land  immediately  benefited,  the 
value  exclusive  of  improvements,  the  value  of  improvements, 
the  extent  of  frontage,  the  gross  proportion  of  assessment,  the 
percentage  to  be  charged  to  the  municipality,  the  street  allow- 
ances to  be  charged  to  and  assumed  by  the  municipality,  the 
net  proportion  of  assessment,  and  the  names  of  the  owners  of 
the  assessed  properties.  To  the  schedule  he  appended  his 
certificate  that  the  schedule  and  all  matters  therein  contained 
were  correct  and  true  according  to  the  best  of  his  knowledge, 
information  and  belief,  and  submitted  the  same  to  the  council. 

Thereupon  the  council  passed  by-law  18  to  provide  for  the 
assessment  of  the  property  benefited  by  the  work.  After.^ 
reciting  the  petition  for  the  work,  the  resolution  of  the  council 
to  proceed  with  the  construction  of  the  sidewalk,  the  instruc->3 
tions  to  the  clerk,  his  report  as  to  the  sufficiency  of  the  petition,  j 
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and  as  to  the  particulars  set  forth  in  the  schedule,  it  was 
enacted  that  the  assessment  and  report  shewn  in  the  schedule 
be  adopted  and  confirmed,  subject  to  appeal  to  the  court  of 
revision.  Then  it  was  enacted  that  the  clerk  serve  copies  of 
the  schedule  on  the  owners,  with  a notice  of  the  holding  of  a 
court  of  revision,  and  that  the  time  and  place  of  holding  the 
court  be  advertised,  and  that  a court  be  held  for  the  hearing 
and  determining  of  all  complaints  against  the  proposed  assess- 
ments or  the  accuracy  of  the  frontage  measurements,  and  any 
other  complaint  which  persons  interested  might  desire  and  be 
entitled  to  make. 

The  plaintiffs  received  the  copy  and  notices  directed  to  be 
given.  They  did  not  then  move  to  quash  the  by-law  or 
! institute  these  proceedings,  but  on  the  23rd  of  July  they  gave 
notice  to  the  clerk  of  an  appeal  to  the  court  of  revision  against 
i the  assessment  of  their  property  on  the  following  grounds : 

I 1.  That  the  necessary  steps  were  not  taken  to  justify  the 

i construction  of  the  said  walk. 

I 2.  That  the  petition  for  the  construction  of  the  said  walk 

' was  not  sufficiently  signed. 

I 3.  That  there  was  no  final  ascertaining  and  determining  of 

I the  properties  to  be  benefited  by  the  said  walk. 

I 4.  That  the  proper  steps  have  not  been  taken  under  the 

I Municipal  Act  to  entitle  the  municipality  to  assess  the  appel- 
I lants’  lands  for  the  said  walk. 

5.  That  the  appellants’  lands  are  in  no  way  benefitted  by 
the  said  walk. 

6.  That  other  lands  not  mentioned  in  said  schedule  are 
benefited  by  the  said  walk,  viz.,  the  lands  lying  west  of  the 
said  walk  between  the  end  thereof  and  the  town  line  of  the 
town  of  Mitchell,  and  lands  on  streets  intersecting  the  said 

I walk  and  running  parallel  thereto  in  its  immediate  vicinity. 

7.  That  the  lands  of  W.  R.  Davis,  Fred.  Davis,  Mrs.  Burnitt 
and  I.  Buchanan,  mentioned  in  the  said  schedule,  are  not 
assessed  for  a sufiicient  sum  for  the  said  walk. 

8.  That  the  appellants’  lands  are  assessed  for  too  great  an 
amount  for  the  said  walk. 

9.  That  the  frontage  of  the  appellants’  lands  mentioned  in 
the  said  schedule  is  too  great. 
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The  court  of  revision,  after  hearing  evidence  in  support  of 
and  against  the  appeal,  confirmed  the  assessment.  The  plain- 
tiffs thereupon  appealed  to  the  Judge  of  the  county  court,  and 
before  him  urged  the  same  objections.  He  confirmed  the 
assessment  except  as  to  the  extent  of  frontage  of  some  of  the 
owners.  He  found  that  although  the  sidewalk  did  not  extend 
to  the  whole  width  of  their  frontage,  yet  the  whole  lots  were 
liable  and  must  be  assessed  according  to  the  frontage.  This 
order  was  made  on  the  12th  of  October,  1901,  and  on  the  4th 
of  November  the  council  passed  by-law  24,  providing  for  the 
borrowing  of  money  by  the  issue  of  debentures  secured  by  the 
special  rate  on  the  property  made  liable  by  the  schedule  to  by- 
law 18,  as  amended  by  the  Judge  of  the  county  court.  After 
reciting  the  previous  proceedings,  and  that  the  sidewalk  had 
been  constructed  at  a cost  of  S626.75,  of  which  the  town 
assumed  $16.50,  leaving  $610.25  to  be  defrayed  by  the  rate- 
payers, and  that  $44.90  was  to  be  raised  annually  for  twenty 
years  for  payment  of  principal  and  interest,  and  that  on  the 
2,441  feet  of  frontage  benefited  by  the  work  it  was  necessary 
to  charge  an  annual  special  rate  per  foot  and  to  raise  the  said 
sum  of  $610.25  by  debentures,  it  was  enacted  that  during 
twenty  years  $44.90  be  raised  and  a special  rate  of  $1.84  per 
foot  imposed  on  the  property  described,  which  during  the 
twenty  years  was  to  be  exempt  from  general  rates  for  improve- 
ments; that  $610.25  be  raised  by  loan  on  the  special  rate,  and 
debentures  therefor  be  issued  payable  in  twenty  years. 

On  the  15th  of  November,  1901,  this  action  was  commenced, 
and  it  was  tried  before  Falconbridge,  C.J.K.B.,  who  dismissed  it. 

The  appeal  was  argued  before  Moss,  C.  J.  O.,  Osler,  Mac- 
LENNAN,  Garrow,  and  M.^claren,  JJ.  a.,  on  the  24th  of 
February,  1904. 

G.  0.  McPherson,  K.C.,  for  the  appellants. 

F.  H.  Thompson,  for  the  respondents. 

April  18.  The  judgment  of  the  Court  was  delivered  by 
Moss,  C.J.O. : — The  plaintiffs  make  no  attack  upon  by-law  24, 
but  content  themselves  with  impeaching  the  earlier  proceed- 
ings. And  having  regard  to  sec.  672  (3)  of  the  Municipal  Act, 
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I it  is  difficult  to  see  what  advantage  can  accrue  to  the  plaintiffs 
! from  declaring  the  special  assessment  imposed  by  by-law  18  to 
' be  invalid,  since  another  assessment  can  be  made  and  a new 
i by-law  passed. 

The  plaintiffs  have  contended,  as  they  did  before  the  court 
of  revision  and  the  county  judge,  that  the  proceedings  leading 
to  the  passing  of  by-law  18  were  irregular  and  wrong.  The 
clerk’s  action,  in  proceeding  to  ascertain  and  report  whether 
the  petition  was  sufficiently  signed,  was  not  improper.  The 
general  by-law  authorized  his  immediate  action  on  receipt  of 
I the  petition,  but  whether  it  did  or  not,  the  information  he  had 
I gathered  and  the  knowledge  of  the  properties  which  he 
I possessed  were  sufficient  to  enable  him  to  report  as  he  did 
I immediately  after  the  passing  of  the  resolution  of  the  council, 

' There  is  no  support  in  the  evidence  for  the  suggestion  that  he 
I was  not  acting  bond  fide.  It  is  not  charged,  and  there  is 
I nothing  from  which  it  ought  to  be  assumed,  that  he  acted 
: corruptly  or  fraudulently,  and  his  report  is  not  open  to 

; impeachment  on  the  grounds  taken  in  In  re  Michie  and  City 
i of  Toronto  (1862),  11  C.P.  379.  He  did  not  make  his  further 
i report  with  respect  to  the  value  of  properties,  life  of  sidewalk 
number  of  owners  benefitted,  etc.,  at  the  next  meeting  of 
council,  as  directed  by  the  general  by-law.  But  this  omission 
to  observe  this  purely  directory  provision  is  not  fatal.  He 
j explains  that  it  was  in  consequence  of  the  determination  of  the 
council  to  proceed  with  the  work  at  once.  He  delayed  until 
the  actual  cost  was  ascertained,  instead  of  making  an  estimate. 
Where  the  council  acts  upon  a petition  sufficiently  signed  and 
determines  to  proceed  with  the  work  and  to  defer  making  the 
special  assessment  until  after  its  completion,  there  seems  no 
1 special  necessity  for  the  clerk  reporting  until  the  work  is  done 
I and  the  actual  cost  ascertained.  In  such  case  there  appears  to 
I be  no  provision  for  notice  to  the  owners  before  that  time. 

I The  first  notice  required  to  be  given  is  of  the  sitting  of  the 
I court  of  revision  to  deal  with  the  special  assessment.  It  must 
I be  confessed  that  this  seems  a hardship  upon  owners  who  have 
not  joined  in  the  petition,  and  who  may  not  be  aware  of  what 
is  proposed  until  after  everything  has  been  done.  They  are  not 
given  an  opportunity  of  objecting  to  what  is  proposed  ; it  may 
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be  because  it  is  considered  that,  with  a sufficiently  signed 
petition  before  the  council,  their  objections  would  be  useless. 

The  report  of  the  clerk  as  to  the  values,  etc.,  made  in  the 
form  of  a schedule,  was  perhaps  informal,  but  it  appears  to  have 
been  signed  by  him,  and  was  accepted  as  sufficient  by  the 
council.  It  contained  all  that  was  necessary,  and  the  evidence 
shews  that  no  other  properties  were  omitted  from  assessment 
except  those  that  were  afterwards  made  chargeable  by  the 
Judge  of  the  county  court.  It  also  shews  that  the  plaintiffs’ 
properties  were  benefited  by  the  work.  And  there  being  a 
benefit,  the  rate  is  properly  imposed  according  to  the  frontage : 
In  re  Robertson  and  City  of  Chatham  (1899),  26  A.R.  554. 

The  judgment  of  the  learned  Judge  of  the  county  court 
seems  to  have  given  the  plaintiffs  all  the  relief  that  they  were, 
entitled  to.  They  had  the  opportunity  at  the  trial  of  shewing 
if  they  could,  that  they  suffered  substantial  injustice,  but  they 
have  not  been  able  to  do  so. 

The  appeal  fails  and  should  be  dismissed  with  costs.  On 
the  cross-appeal  we  do  not  interfere  with  the  learned  Chief 
Justice’s  ruling  as  to  costs. 


R.  s.  c. 
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[ANGLIN,  J.] 

In  re  Zimmerman. 

Dower  —Equitable  Charge — Legacies — Mortgage. 

A testator  devised  a farm  to  his  son,  subject  to  the  payment  by  him  of  certain 
legacies.  The  son  mortgaged  the  farm,  his  wife  joining  to  bar  her  dower, 
and  paid  the  legacies  out  of  the  proceeds.  The  son  died  seised  of  the  farm, 
and  the  mortgage  was  then  in  force  : — 

Held,  that  the  son  took  under  the  will  the  legal  seisin  in  the  farm  and  not  a 
mere  equitable  estate,  and  that  his  widow  was  entitled  to  dower  out  of  the 
full  value  of  the  land. 

An  originating  summons  to  determine  the  basis  upon  which 
the  dower  of  Annie  E.  Zimmerman,  widow  of  W.  F.  Zimmerman, 
was  to  be  allowed  out  of  the  proceeds  of  the  sale  of  lot  21  in  the 
3rd  concession  of  the  township  of  Clinton,  was  argued  before 
Anglin,  J.,  in  Chambers,  on  the  19th  April,  1904. 

The  facts  appear  in  the  judgment. 

R.  J.  McLaughlin,  K.C.,  for  the  widow  and  executors. 

F.  W.  Harcowrt,  for  the  infants. 

April  20.  Anglin,  J. : — The  land  in  question  came  to  the 
deceased  in  1893  under  his  father’s  will,  charged  with  the 
payment  of  certain  legacies.  Of  these,  $700  remained  unpaid 
until  1903,  when  the  deceased,  his  wife  joining  to  bar  dower, 
mortgaged  the  land  to  one  Rose  Oles,  a stranger,  for  $1,600, 
out  of  which  he  paid  off  the  remaining  charged  legacies.  At 
his  death  this  $1,600  mortgage  was  left  outstanding. 

Mr.  Harcourt  now  contends  that  the  widow  is  only  dowable 
out  of  the*  value  of  the  land  over  $700;  Mr.  McLaughlin  that 
her  dower  must  be  computed  on  the  basis  of  the  whole  value. 

The  wife’s  right  to  dower,  coming  through  her  husband,  ‘‘  is 
liable  to  be  defeated  by  every  subsisting  claim  or  encumbrance, 
in  law  or  equity,  existing  before  the  inception  of  the  title  ” (or 
contemporaneous  with  the  seisin)  “ and  which  would  have 
defeated  the  husband’s  seisin : ” 4 Kent’s  Commentaries,  p.  50  ; 
Slater  v.  Slater  (1870),  17  Gr.  45. 

Subject  to  this,  no  mere  equitable  charge  of  legacies  by  the 
husband’s  devisor  can  interfere  with  the  widow’s  right  to  dower. 


1904 
April  20. 
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Had  the  charge  been  made  by  mortgage  back  to  the  husbands’ 
father  on  his  conveying  the  lot  in  question  to  his  son,  whose 
wife  joined  in  the  mortgage,  such  a mortgage  might  well  be 
regarded  as  given  to  secure  unpaid  purchase  money.  This  view 
was  taken  by  Armour,  C.J.,  in  Smith  v.  Smith,  an  unreported 
case  heard  in  Weekly  Court  on  the  16th  of  March,  1897.  But 
a contrary  opinion  was  expressed  in  Wakefield  v.  Gibbon  (1857), 
1 Gitf.  401,  at  p.  408,  probably  not  called  to  the  attention  of 
the  learned  Chief  Justice. 

In  the  present  case,  however,  the  husband  had  seisin  of  a 
legal  estate  of  inheritance  in  possession  such  as  would  at 
common  law  entitle  his  widow  to  dower,  subject,  of  course,  to 
the  equitable  charge  of  the  legacies.  She  is  not  dependent 
upon  any  statutory  provision  as  to  dower  out  of  equitable 
estates,  nor  is  her  position — as  dowress  subject  to  the  rights  of 
the  legatees  of  her  father-in-law — affected  by  the  provisions  of 
sec.  8 of  the  Dower  Act,  B.S.O.  1897,  ch.  164,  as  it  would  have 
been  had  the  facts  been  the  same  as  in  Smith  v.  Smith.  As 
between  those  chargees  and  the  widow,  the  latter  could  never 
have  asserted  priority  for  her  dower.  But  that  fact  cannot 
affect  her  rights  as  against  her  husband’s  heirs.  I can  find  no 
reason  to  doubt  that,  even  if  the  legacies  were  still  unpaid, 
subject  to  their  satisfaction,  the  widow  would  be  entitled  to  her 
dower  computed  upon  the  basis  of  the  full  value  of  the  land. 

But,  in  the  present  instance,  the  legacies  charged  on  the  land 
were  satisfied  by  the  deceased  husband  out  of  the  proceeds  of 
the  Oles  mortgage.  The  wife’s  bar  of  dower  in  that  mortgage 
certainly  in  no  wise  precludes  her  from  now  claiming  dower 
computed  upon  the  full  value  of  the  land  unencumbered  : 
Gemmill  v.  Nelligan  (1895),  26  O.R.  307. 

There  was  no  actual  or  presumptive  keeping  alive  of  the 
charge  of  the  legacies — nothing  from  which  any  intention  by 
the  deceased  to  subrogate  his  heirs  or  creditors  to  the  rights  of 
his  father’s  legatees  could  reasonably  be  inferred.  I do  not  say 
that  he  could  have  wrought  such  a subrogation,  or  that  any 
right  or  equity  of  those  legatees,  if  vested  in  the  creditors  or 
heirs,  would  have  at  all  aided  Mr.  Harcourt’s  contention. 

For  these  reasons  I think  it  abundantly  clear  that  Annie  E. 
Zimmerman  is  entitled  to  dower  out  of  the  land  in  question. 
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computed  upon  the  basis  of  its  entire  value,  and  an  order  will 
go  so  declaring. 

Costs  of  all  parties  out  of  the  estate. 

R.  s.  c. 


[BOYD,  C.] 

In  re  Archer. 

Will — Construction — Gift  to  a Class — Ascertainment  of  Persons  Entitled. 

A testator  bequeathed  the  sum  of  $500,  as  to  income  to  be  applied  for  the 
support  of  the  testator’s  grandchildren,  children  of  his  son  John,  and  as  to 
principal  to  be  paid  to  them  equally  as  they  respectively  attained  the  age  of 
twenty-one  years  : — 

Held,  that  the  members  of  the  class  entitled  to  share  were  to  be  ascertained 
at  the  time  when  the  eldest  of  the  class  attained  the  age  of  twenty-one 
years,  and  that  those  grandchildren  born  after  the  death  of  the  testatrix 
and  before  that  time  were  entitled  to  share; 

Motion  for  construction  of  the  will  of  Margaret  P.  Archer, 
argued  at  London  on  the  16th  of  April,  1904. 

The  will  was  made  on  the  6th  of  October,  1883,  and  by  it 
the  testatrix  gave  all  her  property  to  her  executors  upon  trust 
to  realize  and  to  pay  debts  and  certain  bequests  and  then  “ to 
invest  and  keep  invested  in  mortgage  or  other  good  securities 
the  sum  of  $500,  and  to  pay  and  apply  the  annual  interest  or 
increase  thereof  for  the  support  and  maintenance  and  education 
of  my  grandchildren,  children  of  my  son  John,  and  to  pay  the 
principal  to  them  equally  as  they  respectively  attain  the  age  of 
twenty-one  years.  In  the  event  of  the  death  of  one  of  such 
grandchildren  the  survivors  to  take  the  share  of  the  grandchild 
or  grandchildren  so  dying,  unless  the  grandchild  or  grand- 
children, children  of  my  son  John,  so  dying  leave  lawful  issue, 
when  such  issue  shall  be  entitled  to  the  parent’s  share.” 

At  the  time  of  the  death  of  the  testatrix  there  were  two 
children  of  John  in  being,  and  after  her  death  and  before  the 
eldest  child  attained  the  age  of  twenty-one  years,  five  other 
children  were  born.  The  question  was  whether  these  after-born 
children  were  entitled  to  share. 

M.  D.  Fraser,  for  the  executor  and  the  children  in  being. 

F.  B.  Betts,  for  the  after-born  children. 


Anglin,  J. 
1904 
In  re 

Zimmerman. 
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The  following  cases  were  cited : Haughton  v.  Harrison 
(1742),  2 Atk.  329;  Ellison  v.  Airey  (1748),  1 Ves.  Ill; 
Middleton  v.  Messenger  (1799),  5 Ves.  136;  Titcomh  y.  Butler 
(1830),  3 Sim.  417  ; Andrews  y.  Partington  3 Bro.  C.C- 

401 ; Iredell  v.  Iredell  (1858),  25  Beav.  485  ; Bateman  v.  Gray 
(1868),  L.R.  6 Eq.  215  ; Berry  v.  Briant  (1862),  2 Dr.  & Sm.  1 ; 
Elliott  V.  Elhott  (1841),  12  Sim.  276  ; In  re  Coppard’s  Estate 
(1887),  35  Ch.  D.  350;  In  re  WenmotJis  Estate  (1887),  37  Ch. 
D.  266;  Maddison  v.  Andrew  (1747),  1 Ves.  58;  In  re  Powell, 
[1898]  1 Ch.  227  ; Roger  v.  Mutch  (1878),  10  Ch.  D.  25. 


April  20.  Boyd,  C.  : — This  case  of  construction  was  very 
well  argued  at  London.  The  doubt  arises  on  the  terms  of  a 
bequest  of  one  fixed  sum — $500 — to  be  invested,  for  the  support 
of  grandchildren,  children  of  my  son  John,  as  to  the  income, 
and  as  to  the  principal,  to  pay  to  them  equally  as  they 
respectively  attain  the  age  of  twenty-one  years  ; and  no  other 
direction  as  to  division  or  accumulation. 

The  cases  divide  upon  the  nature  of  the  bequest,  whether  it 
is  of  one  lump  sum  among  a class  or  of  separate  sums  to  eacli 
of  a class  payable  at  a time  certain,  such  as  at  twenty-one. 
When  there  are  distinct  legacies  the  class  is  to  be  ascertained  at 


the  death  of  the  testator ; when  it  is  one  gross  sum  devisable 
the  class  is  not  so  limited  to  those  in  existence  at  the  death. 
The  leading  cases  are  Ringrose  v.  Bramham  (1794),  2 Cox  384, 
as  to  the  first,  and  Congreve  v.  Congreve  (1780),  1 Bro.  C.C. 
530,  and  Andrews  v.  Partington  3 Bro.  C.C.  401,  as  to  the 
second,  line  of  construction. 

This  case  is  of  a gross  sum  to  a class  to  be  divided  equally 
when  the  eldest  of  the  class  attains  twenty-one.  That  fixes  the 
point  of  distribution,  so  as  to  include  all  of  the  class  then  in 
esse,  and  so  as  to  exclude  all  after-born.  The  rule  to  be  applied, 
arising  out  of  repeated  decisions,  is  that  the  period  which  closes 
the  class  is  the  period  when  the  first  member  of  the  class  becomes 
entitled  to  the  actual  payment  and  enjoyment  of  his  share. 
The  reason  for  this  is  tersely  given  by  Jessel,  M.R.,  in  Dawson 
V.  Oliver-Massey  (1876),  2 Ch.  D.  753,  at  p.  756. 

This  rule  was  applied  recently  in  In  re  Knapp's  Settlement, 
[1895]  1 Ch.  91,  at  p.  95,  and  most  of  the  cases,  including  those 
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cited  during  the  argument,  are  reviewed  by  Mr.  Justice 
Buckley  in  In  re  Stephens,  [1904]  1 Ch.  322. 

I declare  that  the  class  is  to  be  ascertained  at  the  date  when 
the  eldest  attained  twenty-one,  and  that  all  members  of  the 
class  then  living  are  to  be  treated  as  distributaries  and  none 
others.  Costs  out  of  the  estate. 

R.  s.  c. 


[IN  CHAMBERS.] 

In  re  George  M.  Ross. 

Will — Gonstruction — Condition  subsequent — Condition  as  to  residence  of  devisee, 

A testator  devised  in  fee,  provided  devisee  “comes  to  live  and  reside  on  the 
land  devised  during  the  term  of  his  natural  life,”  with  gift  over  “provided 
devisee  does  not  come  to  reside  on  the  said  land  so  devised  to  him  within 
one  year  after  my  decease  ” : — 

Held,  that  the  condition  as  to  residence  of  the  devisee  was  void  for  uncertainty  ; 
and  that  it  was  a condition  subsequent,  not  a condition  precedent  to  the 
acquisition  of  the  land  devised,  but  a condition  of  its  retention. 

This  was  a motion  under  Con.  Rule  938,  for  the  construction 
of  the  will  of  George  M.  Ross,  the  terms  of  which  are  sufficiently 
stated  in  the  judgment.  The  motion  was  argued  on  March  25th, 
1904,  before  Falconbridge,  C.J.,  K.B. 

T.  D.  Delamere,  K.C.,  for  the  executors  contended  that  the 
condition  as  to  residence  was  void  for  uncertainty ; and  that  it 
was  a condition  subsequent,  not  a condition  precedent  to  the 
acquisition  of  the  estate  devised  to  J ohn  R.  Ross ; and  referred 
to  Egerton  v.  Eari  Brownlow  (1853),  4 H.L.  1 ; Fillingham  v. 
Bromley  (1823),  1 Turn.  & Russ.  530  ; and  Clavering  v.  Ellison 
(1859),  7 H.L.C.  707. 

C.  A.  Moss  for  Robert  Fraser  and  Mary  Fraser, contended  that 
it  was  a condition  precedent,  and  that  having  become  impossible 
the  devise  failed,  and  referred  to  Theobald  on  Wills,  5th  ed., 
pp.  493,  547  ; Jarman  on  Wills,  4th  ed.,  vol.  2,  p.  9 ; Schouler 
on  Wills,  2nd  ed.,  p.  666  ; American  & English  Encyc.  of  Law, 
2nd  ed.,  vol.  6,  p.  500,  sub.  title  ‘ Conditions.’ 


Boyd,  c. 

1904 

In  re 
Archer. 
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Falcon  bridge, 

C.J. 

1904 
In  ke 

Geo.M.  Ross. 


April  5.  Falconbridge,  C.J.: — Motion  for  the  opinion 
and  direction  of  the  Court  with  reo^ard  to  the  will  of  Georofe 
M.  Ross,  who  died  on  or  about  the  27th  day  of  February, 
1903.  The  following  are  the  material  portions  of  the  will  : — 

2.  Second,  I will  devise  and  bequeath  to  my  son,  John 
R.  Ross,  my  farm  lot  in  the  township  of  Kincardine,  in  the 
county  of  Bruce,  and  being  the  west  half  of  lot  number  twenty- 
two  in  concession  A.,  or  Lake  range  of  the  township  of  Kincar- 
dine, in  the  county  of  Bruce,  provided  my  son,  John  R.  Ross, 
comes  to  live  and  resides  on  the  said  farm  lot  during  the  term 
of  his  natural  life, subject  however  to  the  payment  of  the  bequests 
mentioned  in  clause  number  three  of  this  will,  his  heirs,  executors, 
administrators  and  assigns  for  ever.” 

“ 3.  Third,  I will  devise  and  bequeath  to  my  four  daughters, 
Jane  Norman,  wife  of  Robert  Norman,  Mary  Fraser,  wife  of 
Robert  Fraser,  Christy  Morrison,  wife  of  Murdoch  Morrison, 
Maggie  Morley,  wife  of  Aaron  Morley,  each  the  sum  of  one 
hundred  dollars,  and  to  my  son  Norman  Ross  the  sum  of  one 
hundred  dollars,  and  my  son,  John  R.  Ross,  shall  pay  those 
bequests  as  soon  as  possible  after  my  decease,  and  the  same 
shall  be  a lien  and  charge  upon  the  lands  so  bequeathed  to  my 
son,  John  R.  Ross,  until  paid.” 

“4.  Fourth,  I will  and  direct  that,  provided  my  son,  John 
R.  Ross,  does  not  come  to  reside  on  the  said  farm  lot  so  devised 
to  him  within  one  year  after  my  decease,  then  my  executors, 
hereinafter  named,  shall  sell  and  dispose  of  the  said  farm  lot  to 
the  best  advantage  possible  and  divide  the  proceeds  of  such  sale, 
after  the  expenses  are  paid,  equally  between  my  four  daughters 
and  two  sons,  viz.,  Jane  Norman,  Mary  Fraser,  Christy  Morrison, 
Maggie  Morley,  Norman  Ross  and  John  R.  Ross,  share  and  share 
alike.” 

“ 5.  Fifth,  I hereby  give  and  grant  my  executors  full 
power  and  authority  to  sign  and  execute  all  deeds  necessary  to 
convey  my  real  estate  in  the  township  of  Kincardine,  in  the 
county  of  Bruce,  to  any  purchaser  or  purchasers  thereof.” 

By  indenture  of  lease,  dated  March  14th,  1900,  the 
testator  demised  and  leased  the  land  devised  to  John  R.  Ross 
to  one  Richard  Browning,  for  the  term  of  five  years,  from 
March  18th,  1900.  There  was  a proviso  in  the  lease  that  either 
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party  might,  at  the  expiration  of  the  second  year  of  the  lease 
terminate  the  same  by  giving  written  notice,  but  such  notice 
was  not  given  by  either  party,  and  the  lease  is  accordingly  in 
force  up  to  March  18th,  1905. 

Shortly  after  the  death  of  George  M.  Ross,  John  R.  Ross 
called  on  Richard  Browning  and  asked  him  if  he  would  give  up 
possession  of  the  farm,  but  Browning  refused,  stating  that  it 
was  his  intention  to  hold  possession  of  the  farm  until  the  expir- 
ation of  the  lease.  An  unsuccessful  effort  was  made  by  R.  M. 
Fraser  to  impeach  the  good  faith  of  John  R.  Ross  in  making 
this  request. 

The  cases  of  Fillingham  v.  Bromley,  1 Turn.  & Russ.  530 ; 
and  of  Clavering  v.  Ellison,  7 H.L.C.  707,  seem  to  be  clear 
authority  in  favour  of  an  affirmative  answer  to  question  1,  and 
the  finding  will  accordingly  be  that  the  condition  as  to  residence 
by  the  said  John  R.  Ross  in  the  will  contained  is  void  for  un- 
certainty. 

I am  further  of  the  opinion  that  on  the  true  construction  of 
both  the  second  and  fourth  paragraphs  of  the  will,  the 
testator  intended  that  a compliance  with  the  requisition  which 
he  annexed  to  the  enjoyment  of  his  bounty  should  be  a condition 
not  of  its  acquisition  but  merely  of  its  retention,  in  other 
words,  it  is  a condition  subsequent : Jarman  and  Theobald 
.uhi  supra. 

On  the  construction  of  the  will  and  under  the  circumstances 
set  forth  in  the  affidavits  filed,  the  said  John  R.  Ross  is  hereby 
declared  to  be  relieved  from  the  condition  that  he  must  com- 
mence to  reside  on  the  land  within  the  period  of  one  year  from 
the  death  of  testator. 

Costs  to  all  parties  out  of  estate. 


Falconbridge, 

C.J. 

1904 
In  re 

Geo.  M.  Ross. 


A.  H.  F.  L. 
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[IN  THE  COURT  OF  APPEAL.] 

Hope  v.  Parrott. 

Bills  of  Sale — Security  in  Form  of  Absolute  Sale — Non-compliance  with  Chattel 
Mortgage  Act — Invalidity — R.S.O.  1897,  ch.  I48,  secs.  2,  3,  6,  18. 

When  a transaction  is,  as  it  was  in  this  case,  in  fact,  a security  for  an  existing 
debt,  the  parties  cannot  evade  compliance  with  secs.  2 and  3 of  the  Bills  of 
Sale  and  Chattel  Mortgage  Act,  R.S.O.  1897,  ch.  148,  relating  to  such  a 
transaction,  merely  by  adopting  the  form  of  an  absolute  sale.  If,  however, 
the  real  transaction  is  a sale  with  a right  of  repurchase  upon  certain  terms, 
the  vendor  can  only  be  required  to  observe  the  requirements  of  sec.  6 of 
that  Act. 

This  was  an  appeal  by  the  defendant  Jonathan  Marcus 
Parrott  from  the  judgment  of  Street  and  Britton,  JJ.,  sitting 
as  a Divisional  Court,  delivered  on  March  21st,  1903,  which  set 
aside  the  judgment  of  Lount,  J.,  delivered  at  the  trial  on  June 
18th,  1902. 

The  effect  of  these  judgments  is  sufficiently  stated  in  the 
judgment  of  this  Court. 

The  other  defendants  were  Jacob  E.  H.  Gay,  John  W.  Gay, 
George  A.  Gay,  Arthur  Gay,  and  W.  J.  Andrews,  referred  to  in 
the  judgment  of  this  Court. 

The  appeal  was  argued  on  December  16th  and  17th,  1903, 
before  Moss,  C.J.O.,  and  Osler,  Maclennan,  Garrow,  and* 
Maclaren.  JJ.A. 

G.  F.  Shepley,  K.C.,  for  the  defendant  Parrott,  the  appellant, 
contended  that  the  transaction  in  question  was  an  out-and-out 
sale,  with  right  of  repurchase,  and  not  a mere  transfer  as 
security  for  a loan  ; and  that,  even  assuming  it  to  have  been  the 
latter,  there  was  nothing  in  the  provisions  of  the  Chattel 
Mortgage  Act  which  rendered  it  invalid  ; that  it  did  not  come 
within  sec.  2 of  that  Act,  R.S.O.  1897,  ch.  148,  not  being  a mort- 
gage, or  a conveyance  intended  to  operate  as  a mortgage,  while 
there  is  nothing  in  the  Act  prohibiting  an  absolute  conveyance 
by  bill  of  sale,  with  an  oral  defeasance  ; and,  in  the  absence  of 
such  specific  prohibition,  the  transaction,  being  an  honest  one, 
would  be  upheld:  Beckett  v.  Tower  Assets  Co.,  [1891]  1 Q.B. 
638  ; Mellors  Trustee  v.  Maas  & Co.,  [1902],  1 K.B.  137,  [1903] 
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1 K.B.  226 ; that  the  English  Bills  of  Sale  Act  was  different 
from  ours  in  that  it  expressly  provided  that  bills  of  sale  made 
or  given  by  way  of  security  shall  be  void,  unless  made  in  the  Hope 
form  given  in  it:  Reed’s  Bills  of  Sales  Act,  9th  ed.,  p.  248.  Parrott. 

C.  A.  Hasten,  for  the  plaintiff,  contended  that,  on  the  facts. 


the  transaction  in  question  was  a loan  on  security ; that  the 
Court  would  in  every  case  look  at  the  real  nature  of  the  trans- 
action ; that  here  it  was  in  truth  and  reality  a mortgage  trans- 
action, and  the  conveyance  by  absolute  bill  of  sale  was  ‘ intended 
to  operate  as  a mortgage that  a mortgage  may  be  oral,  or 
partially  written  and  partially  oral,  as  here  ; that  no  transaction 
has  ever  been  held  to  be  outside  the  Act  where  it  was  possible 
to  deliver  physical  possession  of  the  property;  that  if  this  trans- 
action could  be  upheld  as  not  being  within  the  Chattel  Mortgage 
Act,  all  that  would  be  necessary  to  avoid  the  publicity  required 
by  the  Act  would  be  to  have  everything  done  by  parol ; that 
the  manifest  intention  of  the  Act  was  to  protect  creditors  of  the 
bargainor  or  mortgagor,  but  if  an  absolute  bill  of  sale  might  be 
registered,  as  here,  subject  to  an  oral  defeasance,  creditors  might 
be  prevented  from  asserting  their  claims  when  there  was  in  fact 
nothing  due  under  the  bill  of  sale.  He  referred  to  Madell  v. 
Thomas  & Go.,  [1891]  1 Q.B.  230. 

April  18.  The  judgment  of  the  Court  was  delivered  by 
OsLER,  J.A. : — Appeal  by  the  plaintiff  from  the  judgment  of  a 
Divisional  Court,  reversing  in  part  the  judgment  of  Lount,  J.,  at 
the  trial. 

The  plaintiff  is  the  assignee  of  Jacob,  George,  and  Arthur 
Gay,  under  an  assignment  made  to  him  in  trust  for  their  creditors 
pursuant  to  the  Assignments  and  Preferences  Act,  R.S.O.  1897, 
ch.  147,  and  the  action  is  brought  to  have  certain  instruments 
declared  invalid  for  non-compliance  with  the  provisions  of  the 
Bills  of  Sale  and  Chattel  Mortgage  Act,  R.S.O.  1897,  ch.  148,  and 
to  recover  money  levied  by  the  defendant  Parrott  under  a dis- 
tress for  rent  of  the  goods  of  the  assignors,  on  the  ground  that 
no  rent  was  due.  The  learned  trial  Judge  held  that  the  instru- 
ments or  securities  attacked  were  bills  of  sale,  and  valid,  and 
that  rent  distrained  for  was  due  and  in  arrear  to  the  amount 
realized  by  the  distress.  The  Divisional  Court  held  that  the 
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instruments  were  mortgages,  or  conveyances  intended  to  operate  * 
as  mortgages,  and  were  void  as  against  creditors,  not  having  « 
been  renewed  as  required  by  the  Act,  and  that  no  more  than 
$200  was  due  and  distrainable  in  respect  of  the  rent.  M 

By  an  arrangement  between  the  parties,  sanctioned  by  an  jS 
order  made  on  a motion  for  injunction,  the  defendant  Parrott  S 
was  authorized  to  sell  the  goods  distrained  upon  and  seized  ft* 
under  his  securities,  and  the  proceeds  were  paid  into  a bank  u 
to  the  joint  credit  of  the  plaintiff  and  the  defendant  Parrott,  M 
subject  to  the  further  order  of  the  Court.  £ 

It  is  convenient  to  deal  first  with  the  questions  which  arise  * 
upon  the  bills  of  sale.  The  facts  are  very  fully  stated  in  the  B 
judgments  below,  but  they  may  be  briefly  outlined  here.  .S 

On  May  8th,  1899,  the  four  defendants,  John,  Jacob,  George,  || 
and  Arthur  Gay,  were  tenants  of  a farm  of  the  defendant  Parrott,  H 
under  a lease  for  three  years  from  February  3rd,  1898.  At  k 
that  time  one  W.  J.  Andrews  was  the  holder  of  a bill  of  sale  |j| 
dated  January  19th,  1898,  made  to  him  by  Jacob  and  George  S 
Gay,  and  one  Byron  Way,  of  the  goods  and  chattels  set  forth  in 
a schedule  annexed  thereto,  and  then  on  the  farm.  The  con-  £ 
sideration  mentioned  therein  is  $1,500.  At  the  date  of  this  bill  j 

of  sale  Way  was  the  holder  of  a similar  instrument  covering  the  • 

same  property,  dated  January  23rd,  1897,  which  had  been  made  w 
to  him  by  Jacob  and  George  Gay,  the  consideration  therein 
mentioned  being  $1,470.  It  is  undisputed  that  both  of  these 
instruments,  notwithstanding  their  form,  were  intended  to  be 
and  were  in  fact  securities  merely  for  money  lent  to  the  Gays,  I" 
first  by  Way,  and  afterwards  by  Andrews,  who  appears  to  have  L 
assumed  or  undertaken  at  the  request  of  the  Gays  to  pay  off 
Way’s  claim.  Way  joining  in  the  bill  of  sale  to  him  to  pass  his 
interest  in  the  goods.  A statutory  declaration  made  by  the  I' 
Gays  at  the  time  of  the  bill  of  sale  to  Andrews  is  entituled  “ in 
the  matter  of  a chattel  mortgage  from  the  Gays  and  Way  to 
Andrews,”  and  states  that,  except  for  the  interest  of  Way  under 
the  bill  of  sale  of  January  23rd,  1897,  the  Gays  are  the  sole 
owners  of  the  goods  mentioned  in  the  schedule  thereto  attached, 
and  also  set  forth  in  the  schedule  to  the  bill  of  January  19th, 

1898,  from  them  and  the  said  Way  to  Andrews.  In  May> 

1899,  Andrews  was  pressing  the  Gays  for  payment  of  the 
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balance  then  due  to  him  of  $960,  and  they  applied  to  the 
defendant  Parrott  to  lend  them  that  sum  in  order  to  pay  him 
off.  This  Parrott  agreed  to  do.  The  four  Gays  were  then 
indebted  to  him  in  the  sum  of  $594.18,  either  for  arrears  of  rent 
and  the  price  of  some  cattle  he  had  sold  them-,  or  for  the  latter 
and  money  theretofore  lent  by  him  to  them ; it  is  not  very  clear 
which. 

The  bills  of  sale  now  in  question,  each  of  which  bears  date 
May  8th,  1899,  were  then  taken  by  Parrott. 

By  the  first,  Andrews,  in  consideration  of  $960,  assigned 
and  transferred  to  Parrott  the  property  mentioned  in  the 
schedule  to  his  own  bill  of  sale,  expressly,  however,  stipulating 
that  he  joins  therein — there  is  no  other  granting  party — for  the 
purpose  of  releasing  any  interest  acquired  by  him  in  the  chattels 
conveyed  to  him  by  the  bill  of  January  19th,  1898,  by  Jacob  and 
George  Gay  and  Byron  Way,  and  that  he  in  no  way  covenants 
that  all  the  said  goods  and  chattels  are  then  in  existence,  nor  is 
personally  responsible  for  their  delivery  to  Parrott.  By  the 
second  bill  of  sale  the  four  Gays,  in  consideration  of  $594.18, 
purported  to  grant  and  assign  to  Parrott  the  property  therein 
specified,  and  all  the  goods  and  chattels,  except  household 
furniture  then  on  the  farm,  thus  including  all  which  remained 
there  of  the  property  embraced  in  the  bill  of  sale  to  Andrews. 

This  branch  of  the  case  turns  first  upon  the  question  whether 
the  Divisional  Court  were  right  in  holding  that  these  instruments 
were  intended  to  operate  as  mortgages  or  securities  for  money, 
against  the  finding  of  the  trial  Judge  that  they  were  not  so 
intended,  but  were  out-and-out  sales,  with  a right  to  redeem  or 
a right  to  repurchase,  afterwards  agreed  to  by  Parrott,  and 
second,  if  the  judgment  of  the  Divisional  Court  is  right  on  this 
point  whether  the  provisions  of  the  Chattel  Mortgage  Act  apply. 

1 am  of  opinion,  after  a careful  consideration  of  the  evidence, 
that  the  judgment  of  Divisional  Court  is  right,  and  ought  to  be 
affirmed. 

The  defendant  Parrott  asserts  very  strongly,  and,  no  doubt, 
truly,  that  he  would  have  nothing  to  do  with  a chattel  mort- 
gage. His  experience  with  such  instruments  had  not  been 
satisfactory  in  the  past,  and  what  he  wanted  and  insisted  upon 
having  was  something  under  which,  as  he  reiterates,  he  could  go 
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and  take  the  property  any  time  he  had  a mind  to ; that  he 
would  not  be  bothered  with  a mortgage.  As  to  the  Andrews 
transaction  the  application  by  the  Gays  was  for  an  advance  to 
pay  Andrews  off.  It  is  well  proved  that  Parrott  knew  that 
Andrews’  bill  of  sale  was  a security  merely  for  the  advance  he 
had  theretofore  made  to  the  Gays.  Andrews’  evidence,  the 
Gay’s  declaration  of  ownership,  the  proviso  in  the  bill  of  sale 
from  Andrews  to  him,  and  the  evidence  of  Carnew,  make  this 
abundantly  clear.  Andrews  was  not  selling  the  goods  as 
absolute  owner,  but  was  merely  transferring  to  Parrott  his 
interests  in  the  goods  as  security  for  the  money  the  Gays  owed 
him.  Parrott,  as  the  solicitor  said,  was  buying  Andrews’  bill  of 
sale.  He  stood  in  Andrews’  position  and  took  the  title  which 
Andrews  had,  and  nothing  more. 

The  Gays  were  no  parties  to  the  instrument  by  which  he 
took  it,  and  their  right  to  redeem  remained  just  as  it  was.  As 
to  the  second  bill,  the  consideration  mentioned  in  it  is  the 
amount  of  the  debt  the  four  Gays  owed  him.  I think  it  does 
not  appear  by  whom  it  was  proposed,  and  the  whole  of  the 
property  of  the  grantors  then  on  the  farm,  except  household 
furniture,  was  swept  into  it.  As  affecting  both  instruments 
there  is  no  evidence  that  the  consideration  had  any  relation  to 
the  selling  price  or  value  of  the  chattels,  and  they  were  intended 
to  remain,  and  did  remain,  in  the  possession  of  the  Gays  there- 
after, and  were  used  by  them  as  their  own  without  any  rent  or 
hire  paid  or  agreed  to  be  paid  therefor.  There  was  no  release 
of  the  debts,  either  of  the  advance  to  Andrews  or  the  considera- 
tion of  the  second  bill  of  sale,  and  Parrott  admits  that  from  the 
first  he  expected  to  be  repaid,  though  he  denied  that  any  agree- 
ment was  made  for  repayment  or  repurchase  until  some 
indefinite  time  afterwards.  Yet  something — a small  sum,  no 
doubt — was  paid  to  him  on  the  very  day  the  bills  of  sale  were 
made,  which  cannot  be  attributed  to  anything  but  the  existing 
debt  or  the  advance  to  Andrews,  and  monthly  payments  were 
made  on  account  of  the  whole  for  some  time  thereafter.  ' 

The  right  of  the  Gays  to  redeem,  and  the  real  nature  of  botii^^  | 
transactions,  appear  to  me  to  be  sufficiently  established  by  the||'‘ 
other  facts  of  the  case  without  reference  to  any  formal  agree-^^^  I 
ment,  but  if  it  be  necessary  to  find  as  to  that,  I think  the  j 
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proper  inference  is  that  it  was  made  at  the  time  and  as  part  of 
the  transaction,  and  that  Parrott’s  memory  is  at  fault  in  this 
respect. 

It  is,  however,  contended  by  the  defendant  Parrott  that,  even 
if  the  instruments  of  May  8th  are  not  to  be  regarded  as  absolute 
transfers  of  the  property  to  the  defendant  as  a purchaser,  but  as 
securities  only  for  his  advance  and  his  debt  due  to  him,  they  do 
not  come  within  the  provisions  of  the  Bills  of  Sale  and  Chattel 
Mortgage  Act,  and  are  not  invalidated  by  the  plaintiff’s  omission 
to  comply  with  the  provisions  of  section  18,  not  being  mort- 
gages, or  conveyances  intended  to  operate  as  mortgages  within 
the  meaning  of  that  section  and  section  2. 

It  was  not  contended,  and  no  doubt  could  not  have  been 
successfully  contended,  that  the  general  law  would  not  apply  to 
such  instruments  as  these,  so  that,  though  absolute  on  their  face, 
they  might  be  shewn  to  be  merely  mortgages  or  securities  for  a 
debt : Dabney  v.  Green  (1809),  4 Hen.  & Munf.  101  ; Am.  & 
Eng.  Ency.  of  Law,  2nd  ed.,  vol.  4,  p.  562,  vol.  5,  p.  951  ; Cooper 
V.  Brock  (1879),  41  Mich.  488. 

Mr.  Shepley’s  point,  if  I understood  him,  was  that,  if  the 
security  was  in  the  form  of  a bill  of  sale,  the  holder  was  only 
bound  to  comply  with  the  requirements  of  the  Act  in  respect  of 
that  form  of  security  if  at  least  he  had  not  intended  it  to  be  a 
mortgage. 

No  case  was  cited  to  us,  and  I am  not  aware  of  any  in  our 
own  courts  in  which  the  precise  point  has  been  hitherto  con- 
sidered, though  it  was  glanced  at  in  Totten  v.  Bowen  (1882), 
8 A.R.  602. 

In  Baldwin  v.  Benjamin  (1858),  16  U.C.R.  52,  and  in 
Brodie  v.  Ruttan  (1858),  ib.  207,  it  was  said  that  an  instrument 
would  not  be  within  the  Act  if  the  transaction  between  the 
parties  in  respect  of  which  it  was  given  was  of  such  a nature  as 
not  to  admit  of  compliance  by  the  mortgagee  with  the  require- 
ments of  the  Act,  as  to  the  affidavit,  for  example,  to  be  made  by 
him  under  section  3.  Such  an  instrument,  if  otherwise  legal, 
would  not  be  invalidated  for  want  of  registration  or  for  non- 
compliance  in  other  respects  with  the  Act.  It  was  simply  not 
within  it.  This  view  of  the  law,  which  now  seems  obvious 
enough,  was  approved  of  in  subsequent  cases,  e.g.,  Mathers  v. 
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Lynch  (1869),  28  U.C.R.  354;  Beecher  w.  Austin  {ISll),  21 
C.P.  334;  Paterson  v.  Maughan  (1876),  39  U.C.R.  371,  and  the 
Act  has  from  time  to  time  been  amended  so  as  to  bring  within 
its  scope  mortgages  to  secure  endorsements  and  future  advances, 
and  conditional  sales. 

The  case  before  us  is  not  within  the  principle  of  those  just 
referred  to.  The  instruments  in  question  were  taken,  as  it 
must  be  held,  as  security  for  a debt  or  debts.  That  was  the 
real  transaction.  Though  absolute  in  form  they  were  in- 
tended to  operate  as  mortgages  only,  and  they  are  there- 
fore within  sections  2 and  3 of  the  Act,  the  requirements 
of  which  a lender  cannot  evade  merely  by  framing  his 
security  in  the  shape  of  an  instrument  applicable  to  a trans- 
action within  section  6.  If  he  could  do  so,  sections  2 and  3, 
as  my  learned  brother  Street  observes,  might  as  well  be  struck 
out  of  the  Act.  I refer  to  Jones  on  Chattel  Mortgages,  3rd  ed., 
sec.  275,  and  the  cases  there  cited  : soldi  Rockwell  v.  Humphrey 
(1883),  57  W^is.  410;  Cooper  v.  Brock  (1879),  41  Mich.  488. 

It  will  not  be  denied  that  it  is  open  to  people  to  make  any 
bargain  they  please,  and  if  the  real  bargain  is  a sale  with  a 
right  of  repurchase  upon  certain  terms,  the  vendor  can  only  be 
required  to  observe  the  requirements  of  section  6 ; but  if  the 
case  is  one  of  security  for  an  existing  debt  or  loan,  the  lender 
or  creditor  cannot  evade  compliance  with  the  sections  which 
relate  to  such  a transaction  merely  by  adopting  a form  of  security 
appropriate  to  an  absolute  sale.  The  case  of  theYorkshireRailway 
Wagon  Co.  v.  Maclure  (1882),  21  Ch.  D.  309,  is  not  an  authority 
to  the  contrary.  There  a company,  which  had  no  power  to  borrow, 
applied  for  a loan  of  money  on  the  security  of  their  rolling 
stock.  On  being  advised  that  they  could  not  give  a valid 
security  for  the  proposed  advance  as  a loan,  they  resolved  to 
sell  the  rolling  stock,  contracting  with  the  purchaser  for  the 
hire  of  the  same  to  them  at  a rent  which  would  repay  the  pur- 
chase money,  with  interest,  in  five  years,  and  then  for  its 
repurchase  at  a nominal  price.  It  was  contended  that  this  was 
merely  a borrowing  of  money,  and  that  the  form  of  the  trans- 
action was  merely  colourable.  The  Court  held  upon  the 
evidence  that  it  was  really  a sale  and  intra  vires  the  company, 
though  the  result  was  not  different  from  that  which  might  hav( 
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been  accomplished  by  a mortgage  had  it  been  intra  vires  the 
company  to  enter  into  such  a transaction.  Arguments  which 
prevailed  in  favour  of  upholding  the  transaction  there  as  one 
into  which  the  company  had  power  to  enter,  instead  of  treating 
it  as  one  ultra  vires,  are  wanting  here,  as  everything  except  the 
form  into  which  the  parties  put  their  bargain,  shews  that  the 
form  does  not  evidence  a real  sale,  but  is  security  for  a loan  of 
money  and  an  existing  debt. 

The  only  remaining  question  relates  to  the  rent.  As  to  this 
also  we  think  the  judgment  must  be  affirmed,  for  the  reasons 
given  by  Mr.  Justice  Street,  to  which  we  cannot  usefully  add 
anything. 

The  appeal  is  therefore  dismissed,  with  costs. 
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Compo.ny — Promoter — Fiduciary  Capacity — Profit — Action  to  Recover. 

April  18 

The  owner  of  a patent,  in  April,  1898,  induced  the  defendants  to  agree  to  take 
an  interest  in  it,  with  a view  to  introducing  the  patented  article  into  public 
use.  They  subsequently  decided  to  form  a company.  An  actual  assignment 
to  the  defendants  was  executed  in  June,  1898,  pending  incorporation,  the 
expense  of  which  the  defendants  undertook  to  bear,  and  by  agreement  of 
even  date  they  agreed  to  sell  the  patent  to  the  company,  when  incorporated, 
in  consideration,  inter  alia,  of  $5,000.  In  August,  1898,  after  incorporation 
of  the  company,  an  instrument  was  accordingly  executed  by  the  defendants 
and  the  company,  adopting  and  confirming  the  agreement  above  mentioned, 
and  the  patent  was  assigned  to  the  company,  and  the  $5,000  paid  : — 

Held,  that  the  defendants  were  entitled  to  retain  the  $5,000,  as  against  the 
company,  as  they  did  not  become  promoters  until  after  they  were  entitled  by 
agreement  to  the  interests  in  the  patent,  which  were  afterwards  and  before 
incorporation  actually  transferred  to  them. 

Semhle,  that  even  if  the  defendants  had  acquired  their  interests  without  con- 
sideration, that  would  have  made  no  difference  unless  acquired  for  the 
compan}\ 

This  was  an  appeal  from  the  judgment  of  Boyd,  C.,  dismissing 
the  action,  which  was  brought  against  J.  F.  Ellis,  the  admin- 
istrator of  the  estate  of  J.  Thomas  Milburn,  J.  K.  McCutcheon, 
S.  C.  Hotchkiss,  and  J.  T.  McKay,  to  recover  from  the 
defendants  the  sum  of  $5,000,  with  interest,  under  the 
circumstances  mentioned  in  the  judgment  of  this  Court.  The 
trial  was  commenced  at  Toronto  before  Boyd,  C.,  without  a jury 
on  February  2Ist  and  22nd,  1901,  and  continued,  after  adjourn- 
ment, on  February  16th  and  17th,  1903,  judgment  being  given 
on  February  21st,  1903,  as  follows  : — 

Boyd,  C.  : — The  success  of  the  plaintiffs’  case  must  rest  on 
adequate  proof  being  made  of  the  allegation  in  the  amended 
record  that  the  defendants  when  and  as  promoters  of  the 
present  company  obtained  a half  interest  in  the  patent  of 
invention  operated  by  the  company  for  the  sole  purpose  and 
with  the  intention  that  such  interest  in  the  patent  should  be 
transferred  to  the  company  at  a profit  upon  its  incorporation,  h 

The  patent  was  disposed  of  by  the  proprietor  and  taken  by 
the  company  at  a valuation  of  $50,000,  of  which  $5,000  was  to 
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be  paid  in  cash  out  of  the  company’s  money.  The  chief  witness 
called  by  the  plaintiff  proves  that  the  patent  was  at  that  time 
considered  to  be  of  value,  and  operations  were  begun  and  carried 
on  for  a short  time,  but  that  in  the  upshot  the  concern  failed 
for  want  of  funds  and,  I suppose,  of  business. 

The  only  evidence,  apart  from  the  writings,  as  to  the 
dealings  with  the  patent  prior  to  incorporation,  is  that  of  the 
defendant  Ellis.  The  patentee  Hotchkiss  had  the  patent  in 
question  dated  February  18th,  1898,  and  by  the  agreement  of 
June  15th,  1898,  he  conveyed  a half  interest  to  the  defendants 
with  a view  of  forming  a joint  stock  company,  and  on  the  same 
day  all  the  joint  owners  agreed  with  a trustee  for  the  said  stock 
company  when  incorporated,  to  sell  to  the  company  such  patent 
at  the  price  of  $50,000,  of  which  $5,000  was  to  be  in  cash  and 
$45,000  to  stand  against  the  capital  stock  for  that  amount 
subscribed  by  the  joint  owners. 

The  company  being  incorporated  on  August  6th,  1898, 
ratified  this  preliminary  agreement  on  August  16th,  1898. 

Mr.  Ellis  gives  an  account  of  what  happened  prior  to  these 
writings  and  after  the  patent  had  issued.  He  said  the  patentee 
was  introduced  to  him  by  Dr.  Willoughby  and  Mr.  McCutcheon ; 
he  shewed  these  three  the  patent  and  wanted  them  to  join  him 
in  working  the  patent  in  Canada ; he  said  it  was  worth  $50,000, 
and  wanted  them  to  help  him  put  it  on  this  market  as  he 
represented  having  worked  it  in  the  States. 

Then  McCutcheon  brought  in  Milburn  who  did  a great 
deal  of  advertising,  and  the  matter  was  talked  over  again  by 
Ellis  and  these  two  with  the  patentee,  and  then  a conclusion 
was  arrived  at  that  the  patent  if  properly  worked  was  a paying 
thing,  and  the  patentee  offered  to  sell  the  patent  at  $50,000. 
He  said  he  would  assist  in  putting  the  patent  on  the  market 
and  working  it ; he  would  give  them  a share,  i.e.,  to  Ellis 
$5,000,  to  McCutcheon  $5,000,  and  to  Willoughby  $5,000. 
There  was  no  discussion  as  to  how  the  business  should  be 
carried  on,  but  it  was  concluded  after  investigating  the  device 
and  getting  all  available  information,  that  they  would  take 
hold  of  it  to  work  in  Canada  on  the  terms,  i.e.,  each  of  the  five 
was  to  have  one-tenth  interest. 

It  was  after  this,  but  not  very  long,  that  the  formation  of 
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a company  was  first  mooted.  After  the  bargain  was  made 
with  the  patentee  they  discussed  among  themselves  about 
carrying  it  on  as  a syndicate. 

Subsequently,  at  a meeting,  the  matter  came  up  as  to  the 
shape  in  which  it  should  be  worked ; the  minutes  of  this 
meeting  are  dated  April  13th,  1898;  and  the  form  of  a joint 
stock  company  was  resolved  on,  and  that  was  carried  out. 

So  in  the  result,  according  to  Ellis,  these  five  people  agreed 
to  go  in  with  Hotchkiss  in  consideration  of  a one-tenth  interest 
each  in  order  to  work  the  patent  in  Canada  ; and  how  it  should 
be  worked  was  an  after  consideration.  “ It  was  not  taken,”  he 
says,  “ in  order  to  fioat  a company.” 

Now  there  is  no  contradiction  of  this  version  of  the  matter, 
and  it  rests  on  the  recollection  and  accuracy  of  Mr.  Ellis.  I am 
not  able  to  say  that  there  was  not  a prior  agreement  for  the 
acquisition  of  the  patent  by  these  men  (now  the  defendants) 
before  the  scheme  of  having  a joint  stock  company  was  broached. 
The  plaintiffs  have  failed  to  make  good  the  essential  allegation  of 
their  amended  claim,  and  cannot  recover  on  any  other  ground  : 
Bv.rland  v.  Earle,  [1902]  A.C.  83,  99  ; Re  Lady  Forest  (Mur- 
chison) Gold  Mine  [1901],  1 Ch.  582,  589. 

The  S300  claim  fails  on  the  evidence,  supported  by  the 
conduct  of  the  parties.  The  action  is  dismissed  with  costs. 


The  appeal  was  argued  on  January  26th  and  27th,  1904, 
before  Moss,  C.J.O.,  and  Osler,  Maclennan,  and  Garrow,  JJ.A. 


A.  B.  Aylesworth,  K.C.,  and  J.  M.  McEvoy,  for  the  plaintiffs, 
appellants,  contended  that  the  defendants  were  in  a fiduciary 
position  towards  the  plaintiffs  when  they  acquired  their  interests 
in  the  letters  patent,  and  could  not  retain  the  $5,000  which 
they  made  on  the  transaction  with  the  plaintiff  company ; that 
the  plaintiff  company  had  a right  to  have  the  defendants’  half 
interest  in  the  patent  transferred  to  it  for  what  it  cost  the 
defendants : The  New  Sombrero  Phosphate  Company  v.  Erlanger 
(1876-8),  5 Ch.  D.  73,  3 App.  Gas.  1218;  Barland  v.  Earle, 
[1902]  A.C.  83,  at  p.  98  : In  re  Olympia  Limited,  [1898]  2 Ch. 
153;  Cavendish  Bentinck  v.  Fenn  (1887),  12  App.  Cas.  652. 

G.  F.  Shepley,  K.C.,  and  W.  H.  Irving,  for  the  defendant 
E llis,  referred  to  Ladywell  Mining  Company  y. Brookes  (1886-7) 
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34  Ch.  D.  398,  35  Ch.  D.  400 ; In  re  Lady  Forest  (Murchison) 
Gold  Mine,  [1901]  1 Ch.  582  ; In  re  Innes  & Go.,  [1903]  2 Ch. 
254;  In  re  Leeds  and  Hanley  Theatres  of  Varieties,  [1902]  2 
Ch.  809 ; In  re  Hess  Manufacturing  Company,  Sloans  Case 
(1894),  21  A.R.  66,  23  S.C.R.  644. 

J.  Heighington,  for  the  defendant  J.  K.  McCutcheon, 
contended  that  Cavendish  Bentinch  v.  Fenn  was  in  the 
defendants’  favour  (see  12  App.  Cas.  at  p.  658)  ; and  that  The 
New  Sombrero  Phosphate  Co.'s  case  was  distinguishable  because 
there  was  here  the  fullest  disclosure ; and  referred  to  Salomon 
V.  Salomon,  [1897]  A.  C.  22;  Lagunas  Nitrate  Go.  v.  Lagunas 
Syndicate,  [1899]  2 Ch.  392;  In  re  Goal  Economising  Ga,s  Co. 
(1875),  1 Ch.  D.  182 ; Bagnall  v.  Carlton  (1877),  6 Ch.  D.  371 ; 
Emma  Silver  Mining  Company  v.  Grant  (1879),  11  Ch.  D.> 
918  ; Whaley  Bridge  Calico  Printing  Company  v.  Green 
(1879),  5 Q.B.D.  109;  In  re  Gape  Breton  Company  (1884-5), 
26  Ch.  D.  221,  29  Ch.  D.  795. 

No  one  appeared  for  the  other  defendants. 

Aylesworth,  in  reply,  contended  that  the  interest  in  the 
letters  patent  was  bought  for  the  plaintiff  company,  and  the 
company  could  have  insisted  upon  having  it  transferred  to  it ; 
that  the  document  put  forward  as  evidencing  a transfer  of  a 
half  interest  to  the  defendants  was  a mere  pretence ; that  the 
straightforward  thing  to  do  would  have  been  for  the  defendant 
Hotchkiss  to  have  transferred  direct  to  the  company ; that 
the  whole  object  was  to  give  a pretence  of  satisfying  the  10 
per  cent,  of  the  shares  which  the  defendants  would  have  had  to 
pay  if  the  transaction  had  not  been  put  through  in  the  way  it 
was  ; that  so  soon  as  it  was  resolved  to  work  the  patent  through 
the  defendant  company  they  became  promoters  for  the  company  ; 
that  the  defendants  designed  themselves  to  be  the  original 
corporators,  and  before  allotting  any  shares  to  any  one  else 
carried  out  the  transaction  in  question  here  ; that  there  was  no 
disclosure  for  the  defendants  to  any  one  but  themselves,  and 
therefore  no  notice  to  the  company  as  such.  He  referred  to 
Hibbert  & Rafferty  on  Promoters,  pp.  7-9,  29-30,  and  the  cases 
there  referred  to. 
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April  18.  The  judgment  of  the  Court  was  delivered  by 
Moss,  C.J.O.  : — The  appellants — plaintiffs  in  the  action — sought 
to  recover  from  the  defendants  two  sums,  one  of  $5,000,  the 
other  of  $300,  as  owing  by  them  to  the  plaintiffs.  The  learned 
Chancellor  dismissed  the  action.  The  plaintiffs  now  appeal,  but 
confine  it  to  the  recovery  of  the  $5,000. 

Although  as  launched  the  action  was  based  on  the  alleged 
improper  withdrawal  by  the  defendants  of  the  sum  of  $5,000 
from  the  plaintiffs’  coffers,  it  ultimately  resolved  itself  into  a 
question  whether  the  defendants  at  the  time  when  they  entered 
into  an  agreement  for  the  transfer  to  the  plaintiffs  of  certain 
letters  patent  had  become  the  holders  of  the  same  as  trustees  or 
for  the  benefit  of  the  company  so  as  to  disentitle  them  to  any 
profit  upon  the  transaction. 

The  principles  applicable  to  the  case  have  been  clearly  stated 
by  my  brother  Osier  as  follows  : “ In  a case  like  the  present  the 
[plaintiffs]  must  make  out  that  at  the  time  the  purchase  was 
made  the  appellant  stood  in  such  a position  that  he  could  not 
claim  to  have  bought  the  property  for  himself ; in  other  words, 
that  he  was  not  in  a position  to  sell  it  to  the  company  when 
afterwards  formed,  because  that  company  came  into  existence 
with  the  right  to  say  that  the  purchase  was  made  by  the 
appellant  for  it,  and  not  for  himself.  This,  it  appears  to  me, 
must  generally  be  a task  of  some  difficulty,  at  all  events  where 
the  property  has  not  been  expressly  purchased  for  the  purpose 
of  being  transferred  to  the  intended  company,  or  where  it  is  not 
made  to  appear  that  at  or  before  the  time  when  the  purchase 
was  made  the  purchaser  had  invited  the  public  to  come  in  and 
loin  the  prospective  company : ” In  re  Hess  Manufacturing 
Company,  21  A.R.  66,  67,  affirmed  in  Supreme  Court,  23 
S.C.R.  644. 


The  defendant  Hotchkiss  was  the  owner  of  the  patent,  and 
in  the  month  of  April,  1898,  he  invited  the  other  defendants  to 
take  an  interest  in  it  with  him  with  a view  to  introducing  the  ;^ 
patented  improvements  in  advertising  boards  into  use  through-  ‘ 
out  Canada.  It  does  not  appear  that  when  he  first  opened 
the  matter  to  them  he  had  come  to  any  conclusion  in  his 
own  mind  as  to  the  best  method  of  establishing  th^ 
business. 


But  even  if  he  was  then  contemplating  the',^^ 
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formation  of  a company  for  the  purpose  of  acquiring  and 
operating  the  patent  there  was  nothing  to  prevent  him 
from  doing  so,  or  disposing  of  the  patent  to  the  company 
when  so  formed.  Nor  was  there  anything  to  prevent  him,  if  he 
was  so  minded,  from  giving  or  selling  an  interest  or  interests  in 
the  patent  to  others.  The  propert}^  being  his  own  he  was  at 
liberty  to  make  any  disposition  of  it  that  he  saw  fit  and  whether 
for  value  or  otherwise. 

The  fair  result  of  the  evidence  is,  that  while  he  was  in  this 
position  he  sought  the  assistance  of  the  other  defendants  to 
enable  him  to  operate  his  patent.  After  discussion  it  was 
understood  and  arranged  that  each  should  have  an  interest 
jointly  in  the  patent,  and  that  they  should  use  their  joint 
endeavours  to  make  it  a successful  undertaking.  Then  arose 
the  question  how  they  should  work  it  in  order  to  achieve  a 
success.  They  first  thought  of  working  it  as  a syndicate.  Then 
they  concluded  that  the  formation  of  a company  would  answer 
better.  With  that  view  they  decided  to  make  application  for 
incorporation  and  in  the  meantime  to  go  on  with  the  business 
as  a syndicate.  And  at  a meeting  held  on  April  13th, 
1898,  for  the  purpose  of  considering  the  advisability  of  uniting 
for  the  purpose  of  organizing  a joint  stock  company,  it  was 
resolved  to  apply  to  the  Dominion  Government  for  a charter  of 
incorporation. 

Now,  if  before  this  conclusion  was  arrived  at,  and  action 
taken  upon  it,  the  defendant  Hotchkiss  had  actually  assigned  to 
each  of  the  other  defendants  a share  or  interest  in  the  patent, 
there  could  be  no  pretence  that  they  held  such  shares  as  trustees 
for  the  intended  company,  or  that  they  were  promoters  when  they 
acquired  them,  so  as  to  prevent  them  from  holding  them  for 
their  own  benefit.  They  would  have  been  entitled  to  hold  such 
shares  or  interests  just  as  Hotchkiss  was  entitled  to  hold  the 
whole  patent,  as  property  that  might  be  sold  to  the  company 
when  formed. 

That  being  so,  the  mere  fact  that  Hotchkiss  had  not  then 
implemented  his  agreement  with  the  other  defendants  by  actual 
transfers  cannot  prejudice  them. 

Steps  were  taken  towards  procuring  the  letters  of  incorpora- 
tion, and,  pending  their  issue,  Hotchkiss,  by  deed  poll  dated 


C.  A. 

1904 

Highway 

Advertising 

Co. 

V. 

Ellis. 
Moss,  C.J.O. 


510 


ONTARIO  LAW  REPORTS. 


[vOL. 


C.  A. 

1904 

Highway 

Advertising 

Co. 

V. 

Ellis. 
Moss,  C.J.O. 


June  15th,  1898,  did  implement  his  agreement  by  transferring 
to  the  other  defendants  and  one  Dr.  Willoughby  an  undivided 
one-half  interest  in  the  patent  for  a nominal  consideration.  By 
a memorandum  of  agreement,  bearing  the  same  date  and  made 
between  the  same  parties,  the  other  defendants  and  Willoughby 
undertook  the  burden  of  applying  for  incorporation  and  bearing 
the  preliminary  expenses. 

By  another  memorandum  of  agreement  of  the  same  date 
and  made  between  the  defendants  and  Willoughby  of  the  first 
part  and  one  John  W.  Maughan  of  the  second  part,  the  parties 
of  the  first  part  agreed  to  sell  to  the  company  when  incorporated 
the  patent  and  all  improvements  in  consideration  of  the  company 
paying  to  the  parties  of  the  first  part  $5,000  in  cash  and 
crediting  $45,000  in  payment  of  their  liability  upon  500  shares 
of  the  capital  stock  of  the  company  subscribed,  or  to  be 
subscribed,  specifying  the  amount  to  be  credited  to  each. 

The  letters  of  incorporation  issued  on  August  6th,  1898, 
and  on  the  16th  of  the  same  month,  by  an  instrument 
made  between  the  defendants  and  Willoughby  of  the  first  part, 
John  W.  Maughan  of  the  second  part,  and  the  plaintiffs  of  the 
third  part,  the  agreement  of  June  15th  was  adopted  and  con- 
firmed. By  deed  poll  of  the  same  date  the  patent  was  assigned 
to  the  plaintiffs. 

The  plaintiffs  do  not  disaffirm  this  agreement,  but  in  effect 
they  are  seeking  to  vary  its  terms  and  to  hold  the  defendants 
liable  to  all  the  burdens  without  giving  them  all  the  benefits 
they  are  entitled  to  under  it. 

The  sum  of  $5,000  which  the  plaintiffs  are  now  seeking  to 
recover  is  the  sum  of  $5,000  cash  payable  to  them  and 
Willoughby  under  the  agreement  of  June  15th,  1898. 

The  defendants  are  entitled  to  that  sum  under  the  agreement 
unless  the  plaintiffs  can  make  out  that  the  defendants  had 
acquired  their  interests  in  the  letters  patent  while  they  were  in 
a fiduciary  position  towards  the  plaintiffs  or  the  company  which 
was  being  projected. 

But,  as  has  been  shewn,  the  defendants  did  not  become 
promoters  until  after  they  had  become  entitled  by  agreement  to 
interests  in  the  patent,  which  were  afterwards,  and  before 
incorporation,  actually  transferred  to  them. 
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Even  if  they  had  acquired  these  interests  without  considera- 
tion that  is  a matter  of  no  consequence  to  the  plaintiffs  unless 
they  were  acquired  for  them. 

That  not  being  the  case,  and  the  bargain  upon  which  they 
were  transferred  to  the  plaintiffs  continuing  to  stand,  the 
defendants  are  entitled  to  retain  the  cash  payment  made  to 
them  pursuant  to  its  terms. 

The  appeal  should  be  dismissed. 

A.  H.  F.  L. 


[DIVISIONAL  COURT.] 

Johnston  v.  Ryckman. 

Costs — Taxation  between  Party  and  Party — Counsel  Fees  Paid  to  Partner  of 
Litigant — Affidavit  of  Payment  Made  by  Counsel — Disallowing  Costs  of — 
Brief — Correspondence. 

Where  counsel  fees  were  paid  by  a member  of  a firm  of  barristers  and 
solicitors,  to  his  partner  for  the  latter’s  services  as  counsel  in  an  action 
in  which  the  former  was  defendant,  under  a prior  agreement  to  pay  such 
fees  as  would  be  payable  to  counsel  outside  the  firm  : — 

Held,  that  such  counsel  fees  should  be  taxed  to  the  defendant  against  the 
; plaintiff  under  a judgment  dismissing  the  action  with  costs, 

j Henderson  v.  Comer  (1856),  3 U.C.L.J.  O.S.  29,  followed. 

! Upon  the  taxation  the  defendant  made  an  affidavit  of  payment  of  fees  to  his 
j partner,  and  the  latter  also  made  an  affidavit,  upon  which  he  was  cross- 

I examined  : — 

Held,  that  the  defendant  was  not  entitled  to  tax  the  costs  of  or  occasioned  by 
the  latter  affidavit. 

Held,  also,  per  Britton,  J.,  that  the  discretion  of  the  taxing  officer  in  allowing 
the  defendant  the  costs  of  briefing  correspondence  between  the  parties, 
should  not  be  interfered  with  on  appeal,  although  the  correspondence 
was  not  used  at  the  trial. 

An  appeal  by  the  plaintiff  from  the  certificate  of  the  senior 
I taxing  officer  at  Toronto  upon  the  taxation  of  the  party  and 
I party  costs  of  the  defendant  against  the  plaintiff,  under  the 
I judgment  of  Meredith,  C.J.,  of  the  4th  November,  1902,  dis- 
missing the  action  with  costs,  and  the  judgment  of  the  Court 
1 of  Appeal  of  the  17th  September,  1903,  dismissing  the  plain- 
I tiff’s  appeal  from  the  former  judgment,  with  costs. 

The  defendant  was  a barrister  and  solicitor,  practising  as 
both  in  partnership  with  Mr.  C.  W.  Kerr  and  Mr.  A.  T.  Kirk- 
patrick, and  the  principal  ground  of  appeal  was  that  the 
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defendant  was  not  entitled  to  tax  against  the  plaintiff  counsel 
fees  in  respect  of  services  rendered  by  Mr.  Kerr  as  counsel  in 
the  course  of  the  action  and  appeal. 

The  defendant  filed  his  own  affidavit  stating  that  he  had 
paid  Mr.  Kerr  S550  for  counsel  fees  in  this  action ; and  also 
filed  Mr.  Kerr’s  affidavit  stating  that  Mr.  Kirkpatrick  and  him- 
self were  partners  in  the  firm  of  Ryckman,  Kirkpatrick,  & Kerr, 
and  each  was  entitled  to  share  in  the  profits  of  the  firm 
business ; that  Mr.  Kirkpatrick  was  the  solicitor  on  the  record 
in  this  action ; that  the  deponent  acted  as  one  of  the  counsel 
for  the  defendant  in  this  action ; and  that  “ some  time  prior  to 
doing  any  counsel  work  in  this  action,  it  was  a matter  of 
agreement  between  the  defendant  and  myself  that  if  I acted  as 
counsel  I was  to  be  entitled  to  charge  and  to  be  paid  the  same 
fees  as  if  I were  retained  and  acting  for  any  other  client,  and 
pursuant  to  said  agreement  I acted  as  one  of  the  counsel 
throughout  in  connection  with  this  action,  and  I would  not 
have  so  acted  without  said  agreement  being  made.” 

The  defendant  and  Mr.  Kerr  were  cross-examined  upon 
their  affidavits.  It  appeared  that  by  the  partnership  agreement 
the  defendant  was  entitled  to  one-half  the  profits  of  the  firm’s 
business,  and  Mr.  Kirkpatrick  and  Mr.  Kerr  each  to  one- 
quarter. 


The  appeal  was  heard  by  Britton,  J.,  in  Chambers,  on  the 
9th  November,  1903. 

W.  R.  Smyth,  for  the  plaintiff. 

W.  E.  Middleton,  for  the  defendant. 

December  9,  1903.  Britton,  J.  : — The  items  which  were 
allowed  and  which  are  now  objected  to  are : — 

1.  Copy  of  correspondence  between  the  defendant  and  the 
plaintiff  allowed  in  defendant’s  brief. 

2.  Counsel  fees  where  counsel  work  done  by  a partner  of 
the  defendant. 

As  to  the  copy  of  correspondence  which  was  allowed  as  part  j 
of  brief,  that  is  within  the  discretion  of  the  taxing  officer  and  a 
I ought  not  to  interfere.  H 

In  Budgett  v.  Budgett,  [1895]  1 Ch.  202,  the  decision  was  J 
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that  the  allowance  on  taxation  of  the  costs  of  copies  of 
correspondence  used  at  the  trial  of  an  action  is  a matter  for  the 
discretion  of  the  taxing  Master ; but  in  exercising  his  discretion 
he  ought  to  ascertain  which  part  of  the  correspondence  was  in 
his  judgment  necessary  and  proper  to  be  supplied  to  counsel 
and  the  Court  for  the  proper  argument  and  decision  of  the 
case.”  I must  assume  that  the  taxing  officer  did  ascertain  and 
did  exercise  a discretion  as  to  which  part  should  be  allowed. 
This  case  perhaps  differs  from  Budgett  v.  Budgett,  as  the 
correspondence  here  was  not  used  on  the  trial.  It  may  have 
been  necessary  to  brief  it  for  the  purpose  of  cross-examination 
of  the  plaintiff,  or  in  reasonable  anticipation  of  the  correspond- 
ence being  required  and  used.  Even  if  not  used,  the  decision 
arrived  at  by  the  senior  taxing  officer  must  stand. 

As  to  counsel  fees,  it  was  conceded  on  the  argument  that 
Mr.  Ryckman  would  not,  on  the  taxation  of  costs  against  the 
unsuccessful  plaintiff,  be  entitled  to  counsel  fees  for  himself  had 
he  personally  appeared  as  counsel:  Clarke  v.  Creighton  (1892), 
15  P.R.  105. 

It  was,  however,  contended  that  this  rule  does  not  apply  to 
a partner  of  a party  to  the  suit,  even  if  there  exists  no  agree- 
ment between  the  partners  to  the  effect  that  the  one  who  acts 
as  counsel  for  the  other  shall  be  paid  by  the  other  and  shall  be 
wholly  entitled  to  the  fee,  and  that  the  party  to  the  suit  shall 
get  no  part  of  such  fee. 

It  is  contended  in  this  case  that  there  was  an  agreement 
between  Messrs.  Ryckman  and  Kerr  as  to  Kerr’s  work  as 
counsel ; such  an  agreement  that  the  fee  paid  to  Kerr  in  this 
case  must  be  taxed  in  Ryckman’s  costs  against  the  plaintiff. 

It  is  difficult  to  ascertain  from  decided  cases  just  what  the 
law  is  upon  the  point  of  allowing  counsel  fees  to  be  taxed  to 
the  legal  partner  of  a party  litigant  against  the  opposite 
unsuccessful  party  upon  such  facts  as  are  now  before  me. 

A counsel  fee  will  not  be  allowed  to  a party  holding  his 
own  brief:  Smith  v.  Graham  (1846),  2 U.C.R.  268;  Clarke  v. 

Creighton,  15  P.R.  105. 

In  Henderson  v.  Comer  (1856),  3 U.C.L.J.O.S.  29,  will  be 
found  a short  decision  by  the  late  Mr.  Justice  Burns  that  “ the 
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rule  of  practice  that  a person  cannot  tax  a counsel  fee  in  his 
own  case  against  the  opposite  party,  does  not  extend  to  his 
partner.”  No  reasons  are  given,  and  it  does  not  appear 
whether  in  that  case  any  part  of  the  counsel  fee  would  belong 
to  the  party  litigant  or  not,  or  whether  the  learned  Judge 
thought  that  fact  of  no  importance.  That  decision  has  not 
been  overruled,  but  the  facts  brought  out  in  this  case  seem  to 
me  to  distinguish  it. 

Strachan  v.  Ruttan  (1892),  15  P.  R.  109,  simply  decides 
that  one  of  several  trustees  may  employ  his  co-trustee  who  is  a 
barrister  to  act,  and  may  tax  against  the  opposite  party  his 
full  costs,  including  instructions  and  counsel  fees.  The  learned 
Judge  distinguished  that  case  from  Smith  v.  Graham. 

On  principle  I can  see  no  reason  why,  if  an  attorney  in  a 
personal  action  is  entitled  to  tax  and  get  his  costs  as  attorney 
from  an  unsuccessful  opponent,  he  should  not  also  get  a counsel 
fee  if  he  acts  as  counsel ; but  he  cannot  do  so,  and,  that  being 
the  case,  I think  it  would  be  wrong  to  allow  a barrister  to  get 
for  his  own  use,  and  to  his  individual  profit,  through  his 
partner,  what  he  could  not  get  if  he  had  personally  acted. 

That  brings  me  to  the  question,  how  is  the  money  paid  to 
Mr.  Kerr  for  his  counsel  fee  to  be  dealt  with  by  him  as  between 
him  and  the  other  members  of  his  firm. 

If  the  fact  had  not  been  elicited,  I should  have  presumed 
that  in  payment  cf  a counsel  fee  it  was  all  for  the  member  of 
the  firm  who  acted  as  counsel,  and  who  received  the  pay. 
After  more  than  one  careful  perusal  of  the  affidavits  and  the 
cross-examination  upon  these  affidavits,  I have  come  to  the 
conclusion  that  the  agreement,  so  far  as  it  can  be  called  a 
concluded  agreement,  between  Messrs.  Ryckman  and  Kerr,  and 
their  understanding  before  and  at  the  time  Mr.  Kerr  was  acting 
as  counsel  for  Mr.  Ryckman  herein,  was  that  he  should  act  and 
get  his  pay  the  same  as  if  acting  as  counsel  for  some  other 
person  than  a member  of  the  firm.  That  being  so,  one-half  of 
any  proper  fee  taxable  for  Mr.  Kerr  s work  as  counsel  herein 
would  go  directly  to  Mr.  Ryckman,  and  he  would  thus  get 
through  his  partner,  for  his  own  benefit,  from  the  plaintiff,  what, 
according  to  the  authorities,  he  could  not  get  if  he  held  his  own 
brief  and  acted  as  counsel. 
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Mr.  Kerr  says : — “ It  was  a matter  of  agreement  between 
the  defendant  E.  B.  Ryckman  and  myself  that,  if  I acted  at  all, 
I was  to  be  entitled  to  charge  and  to  be  paid  the  same  fees  as 
if  I were  retained  and  acting  for  any  other  client,  and  pursuant 
to  said  agreement  I acted  as  one  of  the  counsel  throughout  in 
connection  with  this  action,  and  I would  not  have  so  acted 
without  said  agreement  being  made.”  The  plain  meaning  of 
that  is,  that  Mr.  Kerr  was  not  to  lose  by  reason  of  personal 
litigation  of  one  of  the  members  of  the  firm. 

It  appears  clearly  that  each  partner  is  entitled  to  a share  of 
the  profits  of  the  firm. 

Upon  his  examination  Mr.  Kerr  says  that  shortly  after  the 
1st  March,  1901,  in  the  absence  of  Mr.  Kirkpatrick,  he  and  Mr. 
Ryckman  had  a conversation.  Mr.  Kerr  says : “ My  recollec- 
tion of  my  view  of  the  law  at  that  time  was  that  there  was  no 
doubt  that  so  far  as  the  solicitor’s  fees  were  concerned,  we 
should  tax  the  solicitor’s  fees  whether  it  appeared  by  the  firm 
or  appeared  by  one  of  the  partners  or  appeared  by  Mr.  Ryckman 
himself,  other  than  instructions.”  “As  to  counsel  fees,  I was  of 
the  opinion — it  was  a matter,  I believe,  of  discussion — that  a 
partner  acting  for  his  partner  would  be  entitled  to  tax  whatever 
counsel  fees  could  be  taxed  between  party  and  party  as  against 
the  opposite  party,  but  I was  not  finally  decided  in  the  matter. 
The  question  was  before  my  mind,  and  my  recollection  is  that 
I was  not  decided  one  way  or  the  other,  but  I was  under  the 
impression  at  that  time  that  a partner  appearing  for  a partner, 
his  time  was  valuable,  and  he  was  entitled  to  be  paid  for  his 
time,  and  it  was  not  the  same  as  a defendant  appearing  as 
counsel  for  himself.  . . He  (Ryckman)  said  he  wanted 

that  we  should  do  the  work,  and  that  his  partners  should  get 
the  full  benefit  from  the  work.  That  if  we  did  the  work  he 
wanted  that  we  should  be  entitled  to  charge  the  same  fees  as  if 
we  were  acting  for  an  independent  client  and  to  be  paid  the 
same  fees;  and  if,  he  says,  in  the  result  the  fees  on  the  taxation 
would  be  cut  down  by  the  fact  that  I am  a partner  of  yours,  he 
said,  rather  than  have  the  parties  that  are  pursuing  me  get  the 
benefit  of  your  time  in  that  way  I am  content  that  you  should 
have  all  the  costs  and  all  the  counsel  fees,  and  that  I should 
not  get  any  of  your  fees..” 
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Later  on,  Mr.  Smyth  questioned  Mr.  Kerr : “ I can  perhaps 
sum  it  up  in  this  way : You  were  satisfied  on  the  law  about 
solicitor’s  fees  ?” 

A.  ‘^Yes.” 

Q.  “ And  it  was  understood  any  solicitor’s  fees  that  were 
got  from  the  other  side  were  to  be  divided  ?” 

A.  ‘‘Yes.” 

Q.  “You  were  not  satisfied  as  to  the  law  as  to  counsel  fees, 
and  the  understanding:  was,  if  the  law  as  to  counsel  fees  was 
the  same  as  the  law  as  to  solicitor’s  fees,  they  w^ere  to  be  divided 
too — if  they  were  not  you  and  Mr.  Kirkpatrick  were  to  get 
them  and  Mr.  Ryckman  was  to  have  no  interest  ?” 

A.  “ That  is  almost  correct.  I think  your  idea  of  stating  it 
is  correct,  but  not  that  the  law  is  the  same  as  the  law  as  to 
solicitor’s  fees,  but  that  the  fact  that  a partner  did  the  counsel 
work  would  make  it  taxable  in  the  same  way  as  solicitor’s 
fees.” 

Mr.  Kerr  deposes  to  a further  conversation  with  Mr.  Ryck- 
man in  March,  1902,  in  which  he  says:  “It  was  stated  at  the 
conversation  between  Mr.  Ryckman  and  myself  as  to  whether 
we  should  have  Mr.  Kirkpatrick  or  myself  put  in  an  appearance 
in  Mr.  Kirkpatrick’s  name  or  not,  and  I stated  that,  if  the 
action  went  on,  I thought  it  would  be  likely  the  tactics  of  the 
plaintiff  to  make  a number  of  motions  in  connection  with  the 
action : that  if  I was  to  continue  to  act  as  counsel,  it  would  be 
just  as  well  to  continue  Mr.  Kirkpatrick  as  solicitor  in  this 
action — have  Mr.  Kirkpatrick  as  solicitor  in  this  action — and  I 
would  do  the  counsel  work.” 

Q.  “ Was  that  the  whole  conversation  ?” 

A.  “No.” 

Q.  “ Let  us  have  the  rest  of  it.” 

A.  “ Mr.  Ryckman  thought  that  was  all  right,  and  he 
wanted  me  to  do  the  counsel  work  on  motions  that  would  come 
up  in  Chambers,  and  he  repeated  substantially  what  he  had 
said  at  the  outset,  in  connection  with  the  other  action,  and  he 
said  : ‘ I would  not  for  anything  have  any  of  the  counsel  fees 
lost,  and  have  Johnston  benefit  by  it.  I would  sooner  not  have 
anything  out  of  it  at  all,  and  have  you  get  everything  rather 
than  have  Johnston  have  the  litigation  at  a less  expense  than 
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the  regular  fees,  as  he  deserves  to  be  punished  in  this  action 
for  bringing  an  action  of  this  class.’  I am  not  attempting  to 
give  you  the  exact  words,  but  that  is  substantially  what  took 
place.” 

Q.  ‘‘  That  is  to  say,  the  solicitor’s  fees  were  to  be  divided ; 
and  the  counsel  fees,  if  the  law  permitted  it,  were  to  be  divided; 
if  not,  he  was  to  abandon  any  interest  in  them  and  leave  them 
to  you  ?” 

A.  “ Yes,  but  of  course  you  are  cutting  it  down  a little.  It 
is  understood  from  what  I have  already  said  I was  to  be  paid 
for  my  work,  and  I am  not  cutting  that  out.” 

Q.  ‘‘  You  were  to  be  paid  for  your  work  in  addition  as 
something  outside  of  the  firm  ?” 

A.  “No;  whether  we  won  or  lost  I was  to  be  paid  for  my 
work.” 

Q.  “ In  the  event  of  a loss  do  you  mean  to  say  he  was  to 
give  you  the  whole  of  that  fee  for  yourself,  or  only  to  give  you 
25  per  cent,  of  it,  and  Mr.  Kirkpatrick  25  per  cent,  of  it  ? 

A.  “We  never  got  that  far,  because  from  his  statement  of 
the  case  he  said  that  there  was  no  question  about  the  winning 
of  the  action.” 

Upon  that  evidence  I think  it  clear  that  if  the  whole  fee  is 
paid  to  Mr.  Kerr,  it  must  be  part  of  the  firm’s  money,  and  that 
Mr.  Ryckman  is  entitled  to  one-half.  If  these  counsel  fees 
stand  as  taxed  to  Mr.  Kerr,  and  are  paid,  Mr.  Ryckman  will 
get  one-half,  and  the  result  will  be  that  as  to  such  half  he  will 
be  allowed  a counsel  fee  in  his  own  case. 

I would  not,  unless  compelled  by  authority,  uphold  any 
such  conditional  agreement  as  would  permit  one  partner  to  get 
the  whole  fee  and  retain  it  for  himself,  where  in  the  ordinary 
course  he  would  be  obliged  to  divide  with  the  other  members 
of  the  firm.  It  ought  not  to  be  in  the  power  of  any  firm  of 
barristers  to  punish  a suitor  in  that  way. 

The  practice  at  present  prevents  a barrister  who  is  a party 
to  a suit,  and  who  therein  acts  as  counsel,  from  taxing  against 
the  opposite  party  a counsel  fee. 

It  follows  that  a counsel  fee  ought  not  to  be  taxed  to  the 
partner  of  such  barrister  as  against  the  opposite  party  to  a 
larger  amount  than  the  partner  so  acting  as  counsel  will  be 
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entitled  to  hold  for  himself  and  members  of  the  firm,  if  any, 
other  than  the  party  to  the  action. 

A barrister  who  is  a partner  to  an  action  should  not  be 
allowed  individually  to  profit  at  the  expense  of  the  opposite 
unsuccessful  party  by  having  such  counsel  fees  taxed  to  the 
partner  as  will  give  any  portion  of  it  to  the  party  litigant. 

Each  counsel  fee  to  Mr.  Kerr  to  be  reduced  one-half,  and  as 
to  the  amount  so  taxed  Mr.  Kerr  to  be  entitled  to  all,  subject  to 
any  accounting  to  the  partner  other  than  the  defendant 
Ryckman. 

As  the  point  is  in  part  new,  and  as  the  appeal  is  successful 
only  in  part,  there  will  be  no  costs. 

Upon  settling  the  terms  of  the  order  before  Britton,  J.,  in 
Chambers,  on  the  14th  December,  1903,  Smyth,  for  the  plain- 
tiff, contended  that  the  defendant  was  not  entitled  to  the  costs 
of  the  proceedings  before  the  taxing  officer  and  the  cross- 
examination  of  the  defendant  and  Mr.  Kerr  in  respect  of  the 
principal  ground  of  appeal,  which  had  been  allowed  as  part  of 
the  defendant’s  costs  after  these  proceedings  had  been  taken. 

C.  W.  Kerr,  for  the  defendant,  contended  that,  as  these  costs 
were  not  included  in  the  objections  filed  with  the  taxing  officer, 
the  allowance  of  them  could  not,  under  Rules  1182  and  1183, 
be  interfered  with  upon  appeal ; citing  the  cases  referred  to 
below. 

December  16,  1903.  Britton,  J. : — In  the  view  I take  of 
this  matter,  it  is  unfortunate  that  objection  was  not  taken  by 
the  plaintiff  before  the  taxing  officer  to  the  items  in  the  bill  of 
costs  to  which  objection  is  now  raised.  Logically  the  costs  of 
the  defendant  which  really  pertain  to  the  question  of  counsel 
fees  before  me  on  appeal,  and  as  to  which,  if  my  view  prevails, 
the  plaintiff  has  had  partial  success,  should  not  be  paid  by  the 
plaintiff,  but  I have  now  no  jurisdiction  to  open  the  matter. 
My  right  to  interfere  is  under  Rule  “774,  and  that  right  seems 
to  be  limited  to  the  items  to  which  objections  were  made  as 
prescribed  by  Rules  1182  and  1183. 

The  cases  cited  by  Mr.  Kerr  are  in  point : Snowden  v. 
Huntington  (1887),  12  P.  R.  248;  Quay  v.  Quay  (1886),  11 
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P.R.  258;  Platt  v.  Grand  Trunk  R.W.  Co.  (1887),  12  P.R.  273; 
Cuerrier  v.  White  (1888),  12  P.R.  571. 

The  taxing  officer  will  make  the  necessary  changes  in  the 
bill  and  certificate  as  to  the  counsel  fees  as  in  my  former 
decision.  No  costs  of  this  attendance. 

The  defendant  appealed  from  the  order  of  Britton,  J.,  upon 
the  following  grounds  : — 

1.  That  the  counsel  fees  taxed  were  paid  by  the  defendant 
to  Mr.  Kerr,  and  the  payment  was  duly  vouched  by  affidavit,  as 
required  by  Rule  1173. 

2.  That  the  taxing  officer  was  right  in  holding  that  the 
affidavit  of  payment  of  counsel  fees  and  the  cross-examination 
thereon  established  payment,  and  that  the  material  was 
sufficient  to  justify  him  in  allowing  such  counsel  fees  as 
disbursements. 

3.  That  on  the  material  filed  it  was  clearly  shewn  that  the 
counsel  fees  were  paid  wholly  out  of  moneys  not  belonging  to 
the  partner  who  acted  as  counsel. 

4.  That  the  ruling  of  the  taxing  officer  followed  the 
practice  of  the  Court  in  force  in  this  Province  since  1857. 

5.  That  on  the  evidence  the  payment  was  made  to  Mr.  Kerr 
personally,  and  was  not  a payment  to  the  firm. 

6.  That  the  fees  of  counsel  and  solicitors  in  this  Province 
are  regulated  by  tariff;  counsel  fees  are  subject  to  taxation  and 
may  be  recovered  by  action,  the  practice  in  this  respect  being 
different  from  the  practice  in  England. 

7.  That  the  judgment  recovered  by  the  defendant  is  for 
costs,  and  that  means,  as  regards  counsel  fees,  a fair  indemnity 
for  the  time,  -skill,  and  labour  given  by  counsel  to  the  case. 

8.  That  the  principle  on  which  costs  (whether  counsel  fees 
or  solicitor’s  fees)  are  given  in  Ontario  being  “ indemnity,”  and 
there  being  no  distinction  in  this  respect  between  counsel  fees 
and  solicitor’s  fees,  the  view  of  the  learned  Judge  is  erroneous, 
for,  if  his  judgment  stands,  the  defendant  is  put  to  greater  loss 
by  retaining  his  partner  than  if  he  had  retained  other  counsel. 

The  plaintiff  cross-appealed  from  the  decisions  of  Britton,  J., 
of  the  9th  and  16th  December,  1903,  upon  the  following 
grounds  : — 
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1.  That  the  practice  decisions  in  Ontario  have  consistently 
distinguished  between  a litigant  conducting  his  own  case  taxing 
solicitor’s  fees  and  taxing  counsel  fees. 

2.  That  it  is  settled  law  in  Ontario  that  a party  litigant 
holding  his  own  brief  cannot  tax  a counsel  fee  on  his  own 
behalf  against  the  opposite  party. 

3.  That  on  the  ordinary  principles  of  partnership  law, 
having  regard  to  the  obligations  created  by  the  relation  of 
partnership,  if  a man  holding  his  own  brief  cannot  tax  a 
counsel  fee,  the  partner  cannot  be  allowed  to  do  so. 

4.  The  learned  Judge  erred  in  holding  that  Rules  1182  and 
1183  precluded  him  from  depriving  the  defendant  of  the  costs 
of  the  proceedings  before  the  taxing  officer  in  respect  of  the 
subject  matter  of  this  appeal,  because  written  objections  had 
not  been  filed  under  Rule  774.  These  costs  were  not,  strictly 
speaking,  part  of  the  bill  at  all,  and  must  stand  or  fall  by  the 
result  of  the  appeal. 


The  appeal  and  cross-appeal  were  heard  by  Boyd,  C., 
Ferguson  and  Meredith,  JJ.,  on  the  3rd  February,  1904. 

Middleton,  for  the  defendant.  Henderson  v.  Comer,  3 
U.C.L.J.O.S.  29,  is  exactly  in  point,  and  has  been  followed  since 
it  was  decided  in  1857.  Mr.  Kerr’s  fees  were  actually  paid  by 
the  defendant  to  an  amount  exceeding  the  taxed  fees.  Rule 
1173  has  been  complied  with  by  the  filing  of  an  affidavit  of 
disbursements.  If  there  is  a de  facto  payment,  that  is  enough. 
All  that  is  inquired  into  is  whether  there  is  an  actual  payment, 
even  if  there  is  no  contractual  liability:  In  re  Hope  (1872), 
L.R.  7 Ch.  766;  Carson  v.  Pickersgill  (1885),  14  Q.  B.  D.  859. 
In  Clarke  v.  Creighton,  15  P.R.  105,  it  was  held  that  a litigant 
cannot  have  a counsel  fee,  but  that  should  not  be  extended  to 
his  partner.  The  English  cases  are  solicitors’  cases,  but  the 
principle  is  the  same.  See  London  Scottish  Benefit  Society  v. 
Chorley  (1884),  12  Q.B.D.  452,  13  Q.B.D.  872. 

Smyth,  for  the  plaintiff.  The  learned  Judge’s  findings  of 
fact  necessarily  involve  the  rejection  of  Mr.  Kerr’s  story  about 
the  agreement.  The  evidence  does  not  establish  payment,  and 
there  is  a strong  inference  from  it  that  the  defendant  will  in 
effect  have  a counsel  fee  in  his  own  case ; Clarke  v.  Creighton, 
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15  P.  R.  105.  Henderson  v.  Comer,  3 U.  C.  L.  J.  O.  S.  29,  is 
opposed  to  all  the  subsequent  decisions,  and  should  be  overruled. 

February  9.  Boyd,  C.  : — The  legal  effect  of  the  agreement 
made  between  Mr.  Ryckman  and  Mr.  Kerr  with  reference  to 
this  litigation  was  that  Ryckman,  as  client  and  defendant, 
would  pay  Kerr,  as  counsel,  such  fees  as  he  would  be  called  on 
to  pay  to  outside  counsel.  This  is  distinctly  what  Mr.  Ryck- 
man swears.  And  to  the  like  effect  Mr.  Kerr : “ Whether  we 
lost  or  won,  I was  to  be  paid  for  my  counsel  work.”  “ I was  to 
get  the  full  benefit  from  the  work  and  be  entitled  to  charge 
and  to  be  paid  the  same  fees  as  if  acting  for  an  independent 
client.” 

Pursuant  to  this,  payment  of  the  fees  to  the  extent  of  $550 
was  made  by  Mr.  Ryckman,  out  of  his  own  money  and  without 
condition,  to  Mr.  Kerr,  and  in  this  Mr.  Ryckman  says  he  is  in 
no  way  to  share.  Mr.  Kerr  says  it  was  paid  to  him  for  his 
own  use,  but  he  intends  to  share  it  with  the  other  partner,  Mr. 
Kirkpatrick,  and  that  the  payment  was  unconditional  on  the 
part  of  Mr.  Ryckman. 

Upon  this  evidence  Mr.  Kerr  could  have  recovered  payment 
of  these  fees  from  Mr.  Ryckman  by  process  of  law : Armour  v. 
Kilmer  (1897),  28  O.R.  618.  They  were  in  fact  paid  in  such  a 
way  as  enabled  the  client  to  make  the  usual  affidavit  of 
disbursements  to  counsel  required  by  Rule  1173  (2). 

In  my  opinion,  the  taxing  officer  came  to  a right  conclusion 
in  taxing  full  fees,  and  I would  not  uphold  the  cutting  of  them 
in  two  by  the  judgment  under  appeal. 

The  reason  why  a barrister,  sued  as  a defendant,  and  who 
acts  as  his  own  counsel,  cannot  recover  for  counsel  fees  is 
because  he  is  in  the  same  plight  in  this  regard  as  the  lay  client 
who  pleads  his  own  cause.  He  is  not  in  Court  as  an  officer  of 
the  Court,  but  as  a litigant.  The  necessary  factor  in  the  taxa- 
tion of  counsel  fees  is  that  the  money  must  be  disbursed  for  the 
payment  of  them  as  a condition  precedent,  and  the  barrister- 
litigant  cannot  pay  money  or  be  liable  to  himseJf.  There  is  no 
principle  in  the  matter  beyond  this  — it  is  rather  a rule  of 
practice  or  procedure  than  anything  higher. 

But,  if  the  barrister,  sued  for  an  individual  claim,  is  member 
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of  a partnership,  there  is  no  rule  against  his  engaging  a partner 
as  his  counsel,  and  then  there  is  a professional  person  to  whom 
he  is  liable  and  to  whom  he  can  make  payment  of  counsel  fees, 
and  these  being  paid  become  proper  subjects  of  taxation.  That, 
I take  it,  is  at  the  root  of  the  decision  of  Mr.  Justice  Burns 
upon  this  question  as  far  back  as  1856  in  Henderson  v.  Comer, 
3 U.C.L.J.O.S.  29.  There  the  suggestion  was  made  in  argu- 
ment that,  as  the  litigant  might  get  a share  of  the  fees  earned 
by  his  partner,  it  was  not  proper  to  allow  any  fees  to  be  taxed, 
but  the  ruling  was,  notwithstanding  this,  that  the  proper  fees 
on  taxation  should  be  allowed  in  full.  The  decision  in  appeal 
does  in  effect  overrule  this  case,  but,  after  so  long  a lapse  of 
time,  and  as  to  a matter  of  practice,  the  better  rule  is  quieta 
non  movere.  If  there  is  to  be  a change,  let  the  Legislature 
interfere  and  not  the  Courts. 

The  distinction  is  to  be  noted  between  the  case  of  a firm  of 
solicitors  and  barristers  suing  and  being  sued  and  the  case  of 
one  of  the  firm  being  a litigant.  In  the  former  case  it  is 
decided  that  the  firm  cannot  employ  one  of  their  own  members 
as  counsel  and  tax  his  fee,  and  that  probably  because  the 
payment  of  the  fee  could  only  have  come  out  of  the  money  of 
the  firm,  which  would  be  tantamount  to  paying  it  to  himself. 
This  was  decided  in  Smith  v.  Graham,  2 U.C.R.  268,  and  thus 
explained  by  Mr.  Justice  Street  in  Strachan  v.  Ruttan,  15  P.R. 
109,  111.  But  in  the  case  of  one  member  of  a firm  being  sued, 
he  may  retain  and  pay  his  partner  to  act  as  counsel,  which  will 
make  the  fee  a taxable  one  as  against  the  other  side,  and  this 
the  law  does  not  forbid.  That  is  the  decision  of  Mr.  Justice 
Burns — a careful  and  accurate  Judge,  noted  for  his  knowledge 
of  practice — and  his  decision  appears  as  law  in  books  of  prac- 
tice held  in  repute,  such  as  Harrison’s  C.L.P.  Act,  2nd  ed.,  p. 
700  (1870),  and  Holmested  & Langton’s  Judicature  Act, 
Ontario,  2nd  ed.,  p.  1250  (1898). 

I find  that  the  same  practice  as  this  prevails  in  Victoria,  a 
State  of  the  Commonwealth  of  Australia,  where,  as  here,  the 
two  professions  of  barrister  and  solicitor  are  amalgamated,  and 
legal  partnerships  are  common  as  with  us  in  Ontario.  Mr. 
J ustice  Hodges  said  ‘‘  one  solicitor  and  barrister  could  instruct 
another,  and  further  that  one  partner  could  instruct  his  partner, 
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and  the  Court  will  certify  for  counsel  fees  according  to  the  C!. 

practice:”  Martin  v.  O’Neill  (1903),  28  Viet.  L.  R.  725,  726.  ^ 

The  rule  of  practice  laid  down  by  Mr.  Justice  Burns,  upon  Johnston 
which  action  has  proceeded  for  such  a lengthened  period,  should  ryckman. 
not  be  disturbed:  Buchanan  v.  Tiffany  (1850),  1 Gr.  98,  104; 

Ottawa  Gas  Go.  v.  City  of  Ottawa  (1902),  4 0.  L.  R.  656,  5 
0.  L.  R.  246.  And  see  particularly  Fraser  v.  Ehrensperger 
(1883),  12  Q.B.D.  310,  at  p.  318,  where  the  appellate  Court  says 
that  a decision  or  practice  which  had  stood  for  twelve  years 
will  not  be  interfered  with,  even  if  the  Court  differed  from  such 
decision. 

The  taxation  of  full  fees  as  ascertained  by  the  taxing  officer 
should  be  restored. 

There  has  been  a departure  from  the  proper  practice  in  the 
materials  laid  before  that  officer.  The  Rule  directs  that  the 
affidavit  of  disbursements  as  to  payments  to  counsel,  etc.,  shall 
be  made  by  the  solicitor  or  by  the  client.  The  hand  that  paid 
the  fees  to  the  counsel  in  this  case  was  that  of  the  defendant. 

He  made  the  affidavit,  but  was  assisted  by  another  affidavit 
from  the  counsel.  The  counsel’s  duty  is  to  mark  his  fee  on 
brief  and  receipt  it  when  paid  and  make  no  affidavit.  This 
extra  affidavit  gave  rise  to  a great  increase  of  expense  in  cross- 
examining  upon  it.  It  is  enough  to  observe  what  is  prescribed 
by  the  Rules,  and  it  is  for  the  taxing  officer  to  examine  into 
the  truth  of  the  affidavit  of  increase  if  it  is  questioned.  For 
this  reason  of  superfluity,  I would  disallow  all  costs  connected 
with  that  affidavit  of  Mr.  Kerr,  and  the  proceedings  thereon, 
which  the  Master  has  taxed.  Otherwise  the  original  taxation 
to  stand.  No  costs  of  this  appeal. 

The  cross-appeal  is  dismissed  without  costs. 

Ferguson,  J.  : — I concur. 

Meredith,  J.  : — The  jewel  of  consistency  is  hardly  to  be 
found  in  the  practice  which  is  involved  in  this  appeal. 

A.  and  B.,  co-partners  as  barristers  as  well  as  solicitors, 
conducting  their  own  litigation:  (1)  may  tax  solicitor’s  costs 
against  their  opponents ; but  (2)  may  not  tax  any  counsel  fee : 

Smith  V.  Graham,  2 U.  C.  R.  269  : but  where  the  litigation  is 
not  that  of  the  firm,  but  of  one  of  two  partners,  the  other 
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partner  may  have  a fee : Henderson  v.  Comer,  3 U.C.L.J.O.S. 
29.  In  that  case  it  was  argued  that  the  litigant  partner  would 
have  a share  in  the  fee,  but  that  cannot,  from  the  meagre 
report,  be  said  to  have  been  a fact. 

I am  unable  to  state  any  principle  upon  which  all  of  these 
rulings  can  be  supported.  It  cannot  be  upon  the  principle  that 
party  and  party  costs  are  to  be  looked  upon  as  indemnity  only, 
for  that  would  exclude  solicitor’s  costs  as  well  as  counsel’s  fees. 
Nor  can  it  be  because  of  the  impossibility  of  making  payment 
to  one’s  self,  for  that  is  far  from  impossible,  and  neither  case 
was  one  of  that  kind,  but  a case  of  payment  by  a firm  to  an 
individual,  and,  if  direct  payment  by  client  to  counsel  was 
permissible,  by  one  individual  to  another. 

But,  whatever  may  have  been  the  basis  of  these  rulings, 
they  were  made  about  half  a century  ago,  and  have  apparently 
not  been  overruled  or  dissented  from  ever  since ; nor,  in  the 
numberless  changes  in  the  practice,  and  the  many  in  the  tariff, 
during  that  time,  has  the  practice  established  by  them  been 
altered. 

It  is  quite  too  late  a day,  therefore,  for  any  of  the  Courts, 
in  a matter  such  as  this,  to  depart  from  these  long  established 
rulings ; if  a change  be  desirable,  there  is  a ready  means  of 
bringing  it  about,  in  the  constantly  recurring  amendments  of 
the  Rules,  or  in  legislation. 

The  question  then  is : What  effect  have  these  rulings  upon 
the  present  case  ? 

I do  not,  from  the  observations  of  Britton,  J.,  understand 
that  he  had  any  intention  of  disregarding  or  departing  from 
them.  He  seems  to  me  to  have  found  that  the  fees  in  question 
were  actually  paid  to,  or  claimed  for  the  benefit  of,  the  firm, 
and  not  of  the  member  who  acted  as  counsel  only;  and  to  have 
given  effect  to  the  rulings ; dividing  the  fees  according  to  the 
rights  of  the  co-partners  in  the  profits  of  the  firm,  and  dis- 
allowing that  portion  which  would  go  to  the  litigant — Smith 
V.  Graham — and  allowing  that  which  would  go  to  the  partner 
— Henderson  v.  Comer. 

The  Chancellor  and  Ferguson,  J.,  have,  upon  the  same 
material,  found  that  the  fees  were  in  good  faith  actually  paid 
to  the  partner  under  a prior  agreement  to  pay  him,  and  that 
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it  was  not  a payment  to  the  firm  so  that  the  litigant  would 
receive  a share  of  it.  I do  not  differ  from  them  upon  those 
findings,  and,  based  upon  them,  we  can  all,  including  Britton,  J., 
I think,  agree  that,  upon  the  established  practice,  the  whole  of 
the  properly  taxed  fees  should  be  allowed  in  the  party  and 
party  bill. 

E.  B.  B. 
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[DIVISIONAL  COURT.] 

Rex  V.  Johnson.  C- 

1904 

Criminal  Law — Wilful  Destruction  of  Fence — Criminal  Code,  secs.  481  (2),  507 — „ , 

‘'^Colour  of  Bight” — Conviction — Jurisdiction  of  Magistrate  — Rejection  of  I 

Evidence — Unregistered  Plans — Motion  to  Quash  — Recognizance — Insuffi- 
ciency— Justice  of  the  Peace — Married  Woman — Separate  Estate. 

The  defendant  was  convicted  under  sec.  507  of  the  Criminal  Code  for  unlaw- 
fully and  wilfully  destroying  or  damaging  a certain  fence  upon  the  land  of 
the  complainant. 

By  sec.  481  (2)  there  is  no  criminal  offence  under  sec.  507  unless  the  act  of 
damage  is  done  “without  legal  justification  or  excuse,  and  without  colour  of 
right : ” — 

Held,  that  “colour  of  right”  means  an  honest  belief  in  a state  of  facts  which, 
if  it  existed,  would  be  a legal  justification  or  excuse. 

Upon  the  evidence  in  this  case,  there  was  on  the  part  of  the  defendant  such 
an  honest  belief,  reasonably  entertained,  in  the  existence  of  a right  of  way 
over  a lane  on  the  complainant’s  land,  as  satisfied  the  terms  of  the  statute, 
and  rendered  the  conviction  bad  for  want  of  jurisdiction. 

Held,  also,  that  the  convicting  magistrate  erred  in  disregarding  plans  of  the 
locus  because  they  were  not  registered.  Where  lots  are  sold  in  sections 
pursuant  to  a plan  of  the  whole  made  by  or  for  the  owner  of  the  whole, 
according  to  which  he  sells  the  parts,  the  plan  is  good  to  establish  such  a 
lane  among  the  different  sub-owners,  whether  registered  of  not. 

The  defendant  is  a necessary  party  to  the  recognizance  required  upon  a motion 
to  quash  his  conviction  ; and  where  his  recognizance  was  invalid  because 
entered  into  before  a justice  of  the  peace  for  a county  other  than  that  in 
which  the  conviction  was  made,  the  recognizance  of  his  surety,  though 
properly  taken,  was  held  bad  also. 

Semble,  that  a recognizance  by  the  wife  of  the  defendant  might  be  binding  in 
respect  to  her  separate  estate,  which  she  connected  by  affidavit  with  her 
recognizance. 

On  the  12th  February,  1903,  the  defendant  was  convicted 
before  George  Spencer,  police  magistrate  for  the  town  of  Owen 
Sound,  upon  the  information  of  Joel  P.  Mott,  for  that  he  (the 
defendant)  did  on  or  about  the  24th  January,  1903,  at  the  town 
of  Owen  Sound,  in  the  county  of  Grey,  unlawfully  and  wilfully 
destroy  or  damage  a certain  fence  set  up  on  certain  lands,  the 
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property  of  and  in  possession  of  Eliza  Mott,  wife  of  Joel  P. 
Mott,  contrary  to  the  form  of  the  statute  (sec.  507  of  the 
Criminal  Code)  in  such  case  made  and  provided.  The  magistrate 
adjudged  that  the  defendant  should  pay  a fine  of  20  cents  and 
S6.40  damages  for  the  injury  done  as  a reasonable  compensation 
for  it,  and  costs  amounting  to  $13.92. 

On  the  10th  March,  1903,  the  defendant  entered  into  a 
recognizance  at  the  town  of  Wiarton,  in  the  county  of  Bruce, 
before  a justice  of  the  peace  for  that  county,  to  prosecute  a 
certiorari  to  remove  the  conviction;  and  on  the  14th  March, 
1903,  Mahalah  Johnson,  wife  of  the  defendant,  as  surety  for 
him,  entered  into  a like  recognizance,  at  the  town  of  Owen 
Sound,  before  a justice  of  the  peace  for  the  county  of  Grey. 

On  the  21st  March,  1903,  a certiorari  was  issued,  and  the 
conviction  above  described  having  been  returned  into  the  High 
Court,  with  the  evidence  and  other  papers,  the  defendant  on 
the  11th  May,  1903,  obtained  from  a Divisional  Court  a rule 
nisi  to  quash  the  conviction,  upon  the  following  grounds : — (1) 
That  the  penalty  imposed  was  illegal  and  in  excess  of  the 
jurisdiction  of  the  police  magistrate,  the  title  to  land  having 
been  bond  fide  raised  by  the  defendant,  and  the  same  having 
come  in  question  on  the  trial,  and  he  honestly  believing  that  he 
had  a right  to  do  the  act  complained  of.  (2)  That  the  act 
complained  of  was  not  done  without  legal  justification  and 
excuse  and  without  colour  of  right  according  to  the  terms  of 
sec.  481,  sub-sec.  2,  of  the  Criminal  Code.  (3)  That  material 
evidence  for  the  defendant  was  excluded  by  the  magistrate. 


The  two  provisions  of  the  Criminal  Code  referred  to  are 
under  “ Part  XXXVII. — Mischief,”  and  are  as  follows  : — 

507.  Every  one  is  guilty  of  an  offence  and  liable,  on 
summary  conviction,  to  a penalty  not  exceeding  $20  over  and 
above  the  amount  of  the  injury  done,  who  wilfully  destroys  or 
damages  any  fence,  or  any  wall,  stile  or  gate,  or  any  part 
thereof  respectively,  or  any  post  or  stake  planted  or  set  up  on 
any  land  . . . on  or  as  the  boundary  or  part  of  the 
boundary  line  thereof,  or  in  lieu  of  a fence  thereto. 

481.  ...  2.  Nothing  shall  be  an  offence  under  any 

provision  contained  in  this  part  unless  it  is  done  without  legal 
justification  or  excuse,  and  without  colour  of  right. 
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On  the  27th  November,  1903,  Joel  P.  Mott,  the  complainant, 
gave  notice  to  the  defendant  of  a motion  to  quash  the  recog- 
nizance of  Mahalah  Johnson  and  to  discharge  the  rule  nisi, 
upon  the  grounds : that  it  contravened  the  Rule  of  Court  pro- 
viding that  a single  recognizance  of  the  defendant  with  one  or 
more  sureties  shall  be  entered  into ; that  Mahalah  Johnson, 
being  the  wife  of  the  defendant,  could  not  be  his  surety ; that 
she  was  not  possessed  of  sufficient  or  any  property  upon  which 
to  justify : and  to  quash  the  recognizance  of  the  defendant, 
upon  the  grounds  that  it  contravened  the  Rule  of  Court  as  to  a 
single  recognizance,  and  that  it  was  improperly  taken  and 
acknowledged  before  a justice  of  the  peace  for  the  county  of 
Bruce. 

The  motion  to  quash  the  recognizances  was  heard  by  a 
Divisional  Court  composed  of  Boyd,  C.,  Ferguson  and 
Meredith,  JJ.,  on  the  3rd  February,  1904. 

J.  E.  Jones,  for  the  applicant. 

H.  G.  Tucker,  for  the  defendant. 

Cur.  adv.  vult. 

The  rule  nisi  came  on  for  argument  on  the  following  day, 
when  the  Court  was  composed  of  Boyd,  C.,  Ferguson  and 
Teetzel,  JJ. 

H.  G.  Tucker,  for  the  defendant,  supported  the  rule. 

J.  R.  Cartwright,  K.C.,  for  the  magistrate,  and  E.  E.  A. 
DuVernet,  for  the  complainant,  shewed  cause. 

February  11.  Boyd,  C.  : — The  dates  are  an  element  of 
importance,  but  it  is  with  difficulty  that  they  can  be  approxi- 
mated from  the  loose  evidence  laid  before  us.  Both  sides  agree 
(in  the  affidavits)  that  Horn,  the  owner  of  the  lot  bought  by 
Johnson  (defendant)  in  1902,  had  been  in  possession  for  over 
30  years ; the  defendant  says  35  or  36  years.  That  would  put 
Horn  in  possession  as  owner  before  1872,  and  he  is  by  far  the 
most  important  independent  witness  as  to  the  locality.  See 
Edwards  v.  Cock  (1893),  58  J.P.  398. 

John  McLean,  the  former  owner  of  the  place  bought  by  the 
complainant  Mott,  came  there  (some  years)  after  Horn,  and 
probably  about  1874  or  1875.  He  was  not  called  as  a witness, 
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but  Alexander  Hutchinson  (put  in  by  way  of  rebuttal)  says 
that  he  lived  on  the  Mott  property  when  it  belonged  to  McLean 

Rex 

V. 

Johnson. 

for  about  5 or  6 years,  and  that  he  moved  in  22  or  23  years 
ago.  And  the  complainant  Mott  says  that  he  took  possession 

Boyd,  C. 

15  years  ago. 

Horn  puts  in  a plan  which  he  swears  represents  the 
property  correctly,  and  it  is  said  by  counsel  that  it  is  a trans- 
cript of  the  Rankin  plan  of  1855.  On  the  plan  put  in,  a lane 
is  delineated  to  the  south,  forming  a boundary  of  the  defen- 
dant’s lot;  and  Horn  swears  that  there  was  a lane  from  Le 
Marchand  Place  (a  public  street)  running  west  and  then  turning 
south  (as  shewn  on  the  plan).  At  the  south  boundary  of  the 
lot  and  along  the  site  of  the  lane  Horn  built  the  picket  fence 
and  made  the  little  gate  therein  which  was  still  standing  and 
in  good  condition  last  summer,  except  that  some  tops  of  the 
pickets  were  off  through  throwing  wood  over.  When  Johnson 
bought  from  him,  he  told  him  there  was  a lane,  and  went  on 
the  ground  and  shewed  him  where  it  was.  He  used  this  lane 
taking  in  lumber  after  buying  till  he  sold  the  place,  and  he 
used  the  little  gate  2 or  3 times  every  year  till  Mott  built  a 
house  and  banked  up  a hollow  place  so  that  the  gate  could  not 
be  opened — this  was  3 or  4 years  ago,  Horn  says  there  used 
to  be  a picket  fence  along  Le  Marchand  Place  from  the  church, 
running  south,  and  a gate  at  the  north.  John  McLean,  he 
says,  put  a gate  there  when  he  bought,  and  it  remained  there 
till  5 or  6 years  ago.  This  gate  apparently  formed  an  exit 
from  the  lane,  so  long  as  it  was  there. 

Samuel  Hay,  Horn’s  tenant  from  March,  1900,  to  Septem- 
ber, 1901,  says  that  Horn  told  him  there  was  a lane  and  a 
rigfht  of  way  there,  and  he  used  it  for  taking  in  wood,  and  he 
took  part  of  his  furniture  out  that  way  when  he  left.  Since 
buying,  the  defendant  has  used  the  lane  for  hauling  in  wood 
five  times,  and  was  not  interfered  with.  Mrs.  Mott,  who  is 
owner  of  the  land,  is  the  one  person  who  swears  that  she  has 
been  32  years  in  possession  of  the  land  south  of  the  picket  ^ 
fence  put  up  by  Mr.  Horn.  She  swears  the  land  she  claims  has 
been  fenced  in  all  around  between  30  and  40  years.  This  is 
opposed  to  much  more  credible  evidence.  Horn  says  there  used | 
to  be  a picket  fence  along  Le  Marchand  Place  from  the  church,! 
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running  south,  and  a gate  at  the  north  end,  but  several  years 
ago  the  gate  and  fence  went,  and  it  has  been  open  ever  since. 
He  says  further  that  McLean  put  a gate  at  Le  Marchand  Place 
when  he  bought ; it  remained  there  till  5 or  6 years  ago.  That 
would  make  the  erection  to  be  there  about  20  or  21  years  at 
furthest.  Yet,  in  contradictory  fashion,  Mrs.  Mott  swears  that 
this  gate  and  fence  along  Le  Marchand  Place  stayed  there  21 
years,  and  then  was  taken  down  by  a tenant.  That  tallies 
with  Horn’s  account,  and  Mrs.  Mott  admits  that  there  is  no 
gate  or  fence  there  now.  This  gate  was,  however,  used  by 
Horn  in  connection  with  the  lane,  and,  if  there  is  a lane,  it 
would  seem  to  be  the  better  opinion  that  the  statute  has  not 
run  in  Mrs.  Mott’s  favour.  So  that  the  matter  resolves  itself 
into  the  question  of  “lane  or  no  lane.”  Now,  the  only  evidence 
on  this  point  given  by  the  complainant  is  that  he  swears  “ that 
there  is  no  lane  on  the  property,  and  there  has  been  no  lane 
since  he  took  possession  15  years  ago.” 

Alexander  Hutchinson  says  the  picket  gate  was  wide  enough 
for  a team  (to  get  to  Le  Marchand  Place),  and  that  he  knew  of 
no  one  using  it  except  himself. 

I think  that  there  is  here  to  be  determined  a question 
which  is  beyond  the  magistrate’s  jurisdiction.  A bond  fide 
claim  of  right  to  use  this  lane  is  raised,  not  so  clearly  as  it 
might  be  perhaps,  but  sufficiently  to  oust  this  summary  process 
of  trial.  The  magistrate,  according  to  his  affidavit,  erred  in 
his  estimate  of  evidence  in  regard  to  the  plans  referred  to — 
because  of  their  not  being  registered  he  disregarded  them. 
There  is  evidence  of  a plan  with  a lane  marked  upon  it,  which 
is  said  to  be  correct  by  Horn,  and  in  the  description  of  the  lot 
purchased  from  Horn  by  Johnson  the  southern  boundary  is  to 
a lane  according  to  a plan  of  No.  7 made  by  Rankin  dated 
July,  1855.  No.  7 is  a large  lot,  of  which  the  lots  5 and  6 sold 
by  Horn  form  parts.  Where  lots  are  thus  sold  in  sections 
pursuant  to  a plan  of  the  whole  made  by  or  for  the  owner  of 
the  whole,  and  according  to  which  he  sells  the  parts,  the  plan 
is  good  to  establish  such  a lane  among  the  different  sub-owners, 
whether  registered  or  not:  Rossin  v.  Walker  (1858),  6 Gr.  619. 
The  defendant  had  good  and  reasonable  grounds  for  adopting 
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the  belief  and  statement  of  Mr.  Horn  that  his  lot  abutted  on  a H 
lane  which  had  been  used  time  and  again  in  connection  with  g 
the  property,  and  in  taking  down  part  of  the  fence  he  had  good  W 
and  reasonable  grounds  for  believing  that  it  was  such  an 
assertion  of  right  to  control  the  lane  to  his  exclusion  as  to 
form,  in  his  opinion,  a justification  or  an  excuse  for  its  removal 
in  part. 

It  is  proved,  I think,  that  the  old  picket  fence  along  the 
defendant’s  lot  was  built  by  Horn,  then  the  owner,  at  least  30 
years  ago,  not  as  a line  fence  (as  now  contended  by  the  com- 
plainant), but  as  a fence  along  this  lane  and  on  Horn’s  side  of 
it.  That  fence  is  still  visible,  but  it  was  greatly  removed  in 
September,  when  the  defendant  was  away  from  home,  by  the 
complainant. 

Upon  the  proper  trial  of  the  merits  it  may  be  that  the 
defendant  will  fail,  but  that  is  not  the  point  of  view  to  adopt 
in  dealing  with  the  conviction. 

Under  the  Criminal  Code,  sec.  507,  there  is  no  criminal 
offence  unless  the  act  of  damage  is  done  “ without  legal  justifi- 
cation or  excuse,  and  without  colour  of  right:”  sec.  481  (2). 

According  to  Sir  John  Thompson’s  exposition  of  this  clause 
in  the  House  of  Commons,  legal  justification  and  colour  of 
right  must  both  be  absent  in  order  to  make  the  accused  liable : 
Crankshaw’s  Criminal  Code,  1st  ed.,  p.  871. 

I find  a further  and  a judicial  exposition  of  this  sub-section 
in  a New  Zealand  case,  where  the  Criminal  Code  is  in  much 
the  same  lines  and  words  as  the  Canadian  Code.  The  discus-  ; 
sion  is  on  the  meaning  of  the  phrase  “ colour  of  right,”  and  : 
Mr.  Justice  Edwards  says:  “The  context  of  the  words  shews 
the  sense  in  which  they  are  used  in  this  section.  Legal  justifi- 
cation or  excuse  is  an  answer  to  a criminal  charge  under  this 
part  of  the  Act  as  it  would  be  in  a civil  action.  Then  follow  ^ | 
the  words  ‘and  without  colour  of  right.’  This  means,  I thinks 
an  honest  belief  in  a state  of  facts  which,  if  it  existed,  would  be 
a legal  justification  or  excuse.  This  would  not  be  an  answer 
to  a civil  action,  but  it  is  properly  made  an  answer  to  a^H 
criminal  charge,  because  it  takes  away  from  the  act  its  criminal 
character.  Less  than  this,  in  my  opinion,  cannot  be  held  to  begS 
‘colour  of  right:’”  p.  443.  And  to  like  tenour  Mr.  Justice 
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Williams,  who  says  at  p.  442  : “ The  act  was  done  wilfully  ; 
and,  being  done  without  legal  justification  or  excuse,  the  accused 
would  be  properly  convicted  unless  he  acted  under  some  colour 
of  right.  . . . To  do  an  act  in  ignorance  that  it  is  pro- 
hibited by  law  is  not  to  do  it  with  colour  of  right.  There 
must  be  at  least  an  honest  belief  in  the  existence  of  a state  of 
facts  which,  if  it  actually  existed,  would  at  law  justify  or  excuse 
the  act  done Regina  v.  Fetzer  (1900),  19  N.  Zeal.  L.  R.  438. 

These  words  commend  themselves  to  me  as  a satisfactory 
definition  of  the  phrase  used  in  the  Code,  and  I adopt  them  in 
disposing  of  this  case.  My  opinion  is  that  there  was  such  an 
honest  belief,  reasonably  entertained,  in  the  existence  of  a right 
of  way  over  the  lane  as  satisfies  this  term  of  the  statute  and 
suffices  to  exculpate  the  defendant  from  the  criminal  charge 
and  conviction. 

The  civil  remedy  remains  open  for  the  damage  done.  It 
does  not  appear  to  me  that  any  such  excess  is  made  out  in  the 
evidence  as  shews  malice  or  recklessness  in  the  knocking  down 
of  about  20  feet  of  the  fence.  Upon  that  I should  be  disposed 
to  follow  Evison  v.  Marshall  (1868),  32  J.P.  691. 

The  conviction  should  be  quashed  for  want  of  jurisdiction 
as  well  as  rejection  of  evidence. 

The  costs  will  be  dealt  with  on  the  motion  to  quash  the 
recognizance  in  the  opinion  which  follows. 

Ferguson  and  Teetzel,  JJ.,  concurred. 

Boyd,  C.  : — I do  not  think  the  recognizance  is  sufficient. 
It  may  be  binding  upon  the  wife  as  surety  in  respect  to  her 
separate  estate,  which  she  connects  by  affidavits  with  her 
recognizance,  acknowledging  to  owe  the  amount  to  the  Crown. 
That  may  be  deemed  to  be  a contract  with  the  Court  or  the 
Crown,  according  to  the  view  of  Mr.  Justice  Day  in  Regina  v. 
Smith  (1892),  17  Cox  C.C.  601,  and  within  the  provisions  of 
the  emancipatory  statutes  affecting  married  women. 

But  a fatal  objection  is,  that  the  recognizance  entered  into 
by  her  husband,  the  principal,  is  not  taken  before  the  proper 
officer  in  the  county  or  place  where  the  conviction  was  made. 
It  is,  therefore,  invalid  ; the  husband-principal  is  not  bound,  and 
it  may  well  be  argued  that  the  wife,  who  is  merely  surety,  is 


D.  C. 
1904 

Rex 

V. 

Johnson. 
Boyd,  C. 


532 

ONTARIO  LAW  REPORTS.  [yoL. 

D.  C. 
1904 

discharged  because  the  defendant,  who  is  a necessary  party  to 
the  recognizance,  is  not,  bound  in  law. 
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Johnson. 

This  is  not  a case  in  which  leave  to  enter  into  further 
recognizances  is  needed,  as  the  conviction  appears  to  be  bad,  and 

Boyd,  C. 

should  be  quashed. 

The  respondent  did  not  seem  to  have  confidence  enough  in 
the  motion  to  quash  the  recognizance  to  bring  it  on  before  the 
hearing  of  the  main  motion,  and  so  both  motions  were  heard 
together,  and  we  have  thus  been  enabled  to  give  judgment  in 
both.  The  result  as  to  both  is,  that  the  conviction  should  be 
quashed  without  costs,  and  also  the  recognizance  without  costs. 
Costs  should  not  be  imposed  as  to  the  magistrate,  nor  should 
they  be  given  against  the  complainants,  who  have  suffered  the 
loss  of  the  fence  and  have  been  at  the  expense  of  a new  fence — 
which,  if  the  parties  are  wise,  may  be  utilized,  as  of  a more 
moderate  height,  on  the  line  of  the  old  fence. 

Ferguson,  J.  : — I concur. 

Meredith,  J.  : — The  recognizance  is  not  in  accordance  with 
the  Rule* — admittedly  so  as  to  the  taking  of  it  by  a justice 
not  of  the  county  in  which  the  conviction  was  made  ; and  conse- 
quently the  motion  cannot  be  entertained. 

The  money  should  be  paid  into  Court,  or  a sufficient 
recognizance  given  in  accordance  with  the  Rule,  before  the 
application  is  dealt  with : see  Holmested  & Langton’s  Judi- 
cature Act,  p.  1345  ; and  Regina  v.  Robinet  (1894),  16  P.R.  49. 

* The  following  Rule  was  passed  by  the  High  Court  on  the  17th  November, 
1886,  under  the  authority  of  49  Viet.  ch.  49,  sec.  6 (D. ),  now  sec.  892  of  the 
Criminal  Code  : — 

“No  motion  shall  be  entertained  by  this  Court  ...  to  quash  a 
conviction,  order,  or  other  proceeding  which  has  been  made  by  or  before  a 
justice  of  the  peace  (as  defined  by  the  said  Act)  and  brought  before  the  Court 
by  certiorari,  unless  the  defendant  is  shewn  to  have  entered  into  a recognizance, 
with  one  or  more  sufficient  sureties,  in  the  sum  of  $100,  before  a justice  or 
justices  of  the  county  or  place  within  which  such  conviction  or  order  has  been 
made  . . . and  which  recognizance,  with  an  affidavit  of  the  due  execution 

thereof,  shall  be  filed  with  the  Registrar  of  the  Court  in  which  such  motion  is 
made,  with  or  upoii  the  condition  that  he  will  prosecute  such  certiorari  at  his^ 
own  costs  and  charges,  and  without  any  wilful  or  affected  delay,  and  that  he„ 
will  pay  the  person  in  whose  favour  the  conviction,  order,  or  other  proceeding  i 
is  affirmed  his  full  costs  and  charges,  to  be  taxed  [according  to  the  course  of , 
the  Court,  in  case  the  conviction,  order,  or  proceeding  is  affirmed.”  j 

E.  B.  B. 


VII.] 


ONTARIO  LAW  REPORTS. 


533 


[MEREDITH,  C.J.C.P.] 
Holland  v.  Township  of  York. 


Way — Highway  Laid  out  by  Private  Person — Assumption  for  Public  User — 

Expenditure  by  Township  Corporation  on  Sideivalk — Non-repaii — Negligence 

— Act  of  Wrongdoers — Relief  over. 

A highway  in  a township  laid  out  by  a private  person  had  been  used  as  such 
for  many  years,  and  a sidew'alk  had  been  built  upon  it  by  the  defendants 
under  the  supervision  of  their  pathmaster,  and  the  council  had  by  by-law 
appropriated  money  to  pay  for  the  construction  of  it,  and  payment  had  been 
duly  made  to  the  persons  who  built  it : — 

Held,  that  this  was  sufficient  to  establish  that  the  highway  had  been  assumed 
for  public  user  by  the  corporation  within  the  meaning  of  sec.  607  of  the 
Municipal  Act,  3 Edw.  VII.  ch.  19  (O. ) The  purpose  of  sec.  598  is  to 
declare  that  certain  classes  of  roads  are  public  highways ; and  it  has  no 
bearing  on  the  question  whether  an  actual  highway  laid  out  by  a private 
person  has  been  assumed  for  public  user. 

The  highway  had  been  for  a long  time  in  a very  bad  state  of  repair,  so  covered 
with  water  at  certain  seasons  that  it  was  impossible  for  a pedestrian  to  pass 
from  one  side  to  the  other  without  wading  through  mud  and  water.  The 
plaintiff  was  injured  by  reason  of  cinders  which  the  third  parties  had,  about 
a week  before  the  accident,  spread  upon  the  road,  in  order  to  afford  a passage 
across  it : — 

Held,  that  the  defendants  ought  to  have  anticipated  that  some  such  means  of 
passing  from  one  side  to  the  other  would  be  adopted  by  the  third  parties, 
and  were  liable  for  negligence  in  the  performance  of  their  statutory  duty  to 
keep  the  highway  in  repair,  but  the  third  parties  were  liable  over  to  the 
defendants. 

Action  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff  owing,  as  he  alleged,  to  a highway  in  the  town- 
ship of  York  being  out  of  repair,  which  it  was  the  duty  of 
the  defendants,  the  township  corporation,  to  repair.  The  facts 
are  stated  in  the  judgment. 

The  action  was  tried  before  Meredith,  C.J.C.P.,  without  a 
jury,  at  Toronto,  on  the  3rd  and  4th  November,  1903. 

G.  R.  Geary,  for  the  plaintiff*. 

G.  F.  Shepley,  K.C.,  and  John  Kyles,  for  the  defendants. 

A.  G.  F.  Lawrence,  for  third  parties. 

March  2.  Meredith,  C.J.  : — That  the  highway  on  which 
the  plaintiff  received  his  injuries  was  a highway  under  the 
jurisdiction  of  the  defendant  corporation,  that  it  was  out  of 
repair  and  dangerous  to  travellers,  and  that  the  plaintiff 
received  his  injuries  owing  to  that  want  of  repair,  was  proved ; 
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but  it  was  contended  on  behalf  of  the  defendants  that  the 
highway  was  not  one  which  they  were  bound  to  keep  in  repair. 

The  highway  was  not  an  original  allowance  for  road,  but 
came  into  existence  either  by  dedication  by  a private  person 
prior  to  the  filing  on  the  22nd  February,  1882,  of  a plan  of  a 
subdivision  of  part  of  lot  number  4 in  the  5th  concession  west 
of  Yonge  street  of  the  township  of  York,  on  which  the  high- 
way was  laid  down  by  the  name  of  Denison  avenue,  or  by  the 
filing  of  the  plan  followed  by  the  sale  of  lots  fronting  on  that 
street. 

The  highway,  being  therefore  one  laid  out  by  a private 
person,  comes  within  the  exception  mentioned  in  sec.  607  of  the 
Municipal  Act,  R.  S.  O.  1897,  ch.  223,  now  sec.  607*  of  3 Edw. 
VII.  ch.  19,  and  there  was,  therefore,  no  duty  cast  upon  the 
defendant  corporation  to  keep  it  in  repair  unless  or  until  it  had 
been  “ established  by  by-law  of  the  corporation  or  otherwise 
assumed  for  public  user  by  such  corporation,”  and  the  question 
is,  whether,  on  the  facts  proved,  the  highway  had  been 
assumed  by  the  defendants  within  the  meaning  of  the  section. 

The  highway  had  been  used  as  such  for  many  years,  and 
there  was  evidence  that  a sidewalk  had  been  built  on  one  side 
of  that  part  of  it  upon  which  the  accident  happened. 

This  sidewalk  was  built  by  the  defendants  in  the  autumn 
of  1899  under  the  supervision  of  the  pathmaster  of  the  division 
in  which  the  highway  is  situate,  and  the  council -by  by-law 
number  1783,  passed  on  the  4th  September,  1899,  appropriated 
three  sums  of  $7.50,  $14.35,  and  $82.24,  respectively,  to  pay 
for  the  construction  of  it,  which  they  by  the  by-law  authorized 
and  required  the  treasurer  to  pay  out  to  three  persons  named 
in  the  by-law,  who  had  done  the  work  and  supplied  the 
materials  for  it,  and  these  persons  were  paid  accordingly  by 
cheques  drawn  by  the  defendants  on  the  Imperial  Bank  of 
Canada,  which  bear  date  the  4th  September,  1899. 

This  is,  I think,  sufficient  to  establish  that  the  highway  had 

* 607.  The  last  preceding  section  shall  not  apply  to  any  road,  street, 
bridge  or  highway  laid  out  by  any  private  person,  and  the  corporation  shall  _ 
not  be  liable  to  keep  in  repair  any  such  last  mentioned  road,  street,  bridge  or 
highway,  until  established  by  by-law  of  the  corporation,  or  otherwise  assumed, 
for  public  user  by  such  corporation. 
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been  assumed  for  public  user  by  the  corporation  within  the 
meaning  of  sec.  607.  It  supplies  what  was  wanting  in  Hubert 
V.  Township  of  Yarmouth  (1889),  18  O.  R.  458,  and  was  a 
corporate  act  clear  and  unequivocal  and  such  as  clearly  and 
unequivocally  indicated  the  intention  of  the  defendants  to 
assume  the  road. 

At  common  law  when  a road  was  dedicated  to  the  public 
and  it  was  open  to  and  used  by  the  public,  it  became  a public 
highway  repairable  by  the  parish,  although  the  parish  had  not 
adopted  it  otherwise  than  by  the  use  of  it  by  the  public,  for 
the  adoption  by  the  parish  was  no  more  than  the  use  of  it  by 
the  public:  Rex  v.  Inhabitants  of  Leake  (1833),  5 B.  & Ad.  469. 

The  same  case  shews  that  if  it  had  been  necessary  to  prove 
other  adoption  by  the  parish,  evidence  that  the  parish  had 
repaired  the  road  would  be  sufficient  for  that  purpose. 

See  also,  on  the  first  point,  Regina  v.  French  (1879),  41 
L.T.N.S.  63,  at  pp.  67-68. 

I see  no  reason  why  what  at  common  law  would  be  suffi- 
cient to  prove  adoption  by  the  parish  is  not  sufficient  under  sec. 
607  to  shew  an  assumption  for  public  user  by  a municipal 
corporation,  for  adoption  and  “ assumption  for  public  user,”  I 
take  to  be  the  same  thing. 

The  provision  as  to  statute  labour  contained  in  sec.  598  * 
was  relied  on  by  Mr.  Shepley  in  support  of  his  contention  that 
proof  of  a single  act  such  as  the  laying  down  of  the  sidewalk 
in  this  case  is  not  sufficient  to  justify  a finding  that  the  high- 
way on  which  it  is  laid  has  been  assumed  for  public  user  by 
the  corporation ; but  that  provision  has,  in  my  opinion,  no 
bearing  on  the  question.  The  purpose  of  sec.  598  is  to  declare 
that  certain  classes  of  roads  are  public  highways,  and  one  of 
these  classes  is  roads  whereon  the  statute  labour  has  been 
usually  performed.”  Proof  that  statute  labour  has  been  usually 
performed  establishes  that  the  road  is  a public  highway,  and 

* 598.  All  allowances  made  for  roads  by  the  Crown  surveyors  in  any  town, 
township  or  place  already’’  laid  out  or  hereafter  laid  out ; and  also  all  roads 
laid  out  by  virtue  of  any  statute,  or  any  roads  whereon  the  public  money  has 
been  expended  for  opening  the  same,  or  whereon  the  statute  labour  has  been 
usually  performed,  or  any  roads  passing  through  the  Indian  lands,  shall  be 
deemed  common  and  public  highways,  unless  where  such  roads  have  been 
already  altered,  or  may  hereafter  be  altered  according  to  law. 


Meredith,  C.J. 
1904 

Holland 

V. 

Township 
OF  York. 
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that  too  as  against  the  owner  of  the  land  upon  which  it  exists, 
while  on  the  other  hand  the  purpose  of  sec.  607  is  to  relieve 
the  municipality  from  liability  to  repair  an  actual  highway  for 
the  repair  of  which  it  would  otherwise  be  liable,  where  the 
highway  has  been  laid  out  by  a private  person,  unless  the 
corporation  has  established  it  by  by-law  or  otherwise  assumed 
it  for  public  user. 

There  remains  to  be  considered  the  question  whether  the 
defendants  are  answerable  for  negligence,  the  materials  which 
caused  the  plaintiff’s  injuries  having  been  placed  upon  the 
highway  by  a wrongdoer. 

I have  come  to  the  conclusion  that  they  are  liable.  The 
highway  was,  apart  from  the  effect  of  the  materials  being 
placed  upon  it,  and  had  been  for  a long  time,  in  a very  bad 
state  of  repair,  so  covered  with  water  at  certain  seasons  of  the 
year  that  it  was  impossible  for  a pedestrian  to  pass  from  one 
side  to  the  other  without  wading  through  mud  and  water,  and 
the  defendants  ought,  I think,  to  have  anticipated  that  some 
such  means  of  passing  from  one  side  to  the  other  as  was 
adopted  by  the  third  parties  would  very  likely  be  used. 

On  the  16th  February,  1903,  they  were  notified  by  Mr. 
J.  C.  Hamilton  by  letter  that  Moffatts’  (the  third  parties)  stove 
factory  had  placed  ashes  and  cinders  on  the  road  between  the 
railway  and  a Mr.  Lane’s  farm,  so  that  the  flow  of  the  water 
was  blocked,  and  the  water  would,  in  the  opinion  of  the  writer, 
when  the  thaw  set  in,  be  more  than  a foot  deep  opposite  John 
Best’s  house. 

The  ashes  and  cinders  which  caused  the  plaintiff’s  injuries 
were  possibly  not  the  identical  ashes  and  cinders  referred  to  in 
Mr.  Hamilton’s  letter,  but  if  not  were  put  upon  the  road  by  the 
same  persons  and  for  the  same  reason  as  those  mentioned  by 
Mr.  Hamilton,  and  in  close  proximity  to  them. 

The  accident  to  the  plaintiff  happened  on  the  25th  February, 
1903,  and  was  caused  by  cinders  which  the  third  parties  had 
spread  upon  the  road  in  order  to  afford  a passage  across  it,  and 
they  had  been  put  there  about  a week  before  the  accident 
happened. 

Having  regard  to  these  circumstances,  my  conclusion  is  that 
the  defendants  were  negligent  in  the  performance  of  their 
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statutory  duty  to  keep  the  highway  in  repair,  and  the  plaintiff 
is  therefore  entitled  to  recover. 

The  damages  I assess  at  S250,  and  there  will  be  judgment 
against  the  defendants  for  that  sum,  with  costs. 

I found  at  the  trial  that  the  third  parties  placed  the  cinders 
upon  the  road,  and  it  follows  therefore  that  the  defendants  are 
entitled  to  recover  over  from  them  the  damages  and  costs, 
together  with  their  (the  defendants’)  costs  of  defence  and  of 
the  third  party  proceedings. 

E.  B.  B. 


Meredith,  C.J. 
1904 

Holland 

V. 

Township 
OF  York. 


[TEETZEL,  J.] 

In  be  Champagne,  St.  Jean  v.  Simard. 


Executors  and  Administrators — Costs  of  Unsuccessful  Action — Personal  Estate 
Exhausted — Right  to  Resort  to  Real  Estate. 


1904 

April  21. 


An  executor,  without  direct  authority  or  obtaining  indemnity,  brought  an 
action  to  recover  a sum  of  money  alleged  to  belong  to  the  testator,  and  this 
action  was  dismissed  with  costs,  the  personal  estate  being  insufficient  to  pay 
the  costs  of  the  opposite  party  : — 

Held,  that  though  the  general  rule  is  that  an  executor,  acting  in  good  faith,  is 
entitled  to  be  recouped  his  costs  of  an  unsuccessful  action,  this  rule  would 
not  justify  the  executor  in  this  case  resorting  for  this  purpose  to  specifically 
devised  real  estate. 


Motion  for  the  administration  of  the  estate,  real  and 
personal,  of  El  mire  Champagne  by  the  executor  of  her  will, 
argued  at  Ottawa  before  Teetzel,  J.,  in  whose  judgment  the 
facts  are  stated. 

F.  H.  Chrysler,  K.C.,  for  the  applicant. 

6r.  F.  Henderson,  and  J.  M.  Hall,  for  the  adult  defendants. 

C.  J.  R.  Bethune,  for  the  infant  defendants. 

April  21.  Teetzel,  J. : — The  testator  died  on  the  27th  of 
March,  1902,  and  the  plaintiff  obtained  probate  on  the  20th  of 
June,  1902. 

The  will  directed  all  debts  and  funeral  and  testamentary 
expenses  to  be  paid  out  of  the  personal  estate,  with  a bequest  of 
any  residue  thereof  to  such  children  of  four  of  the  daughters  of 
the  testatrix  as  should  be  living  at  the  time  of  the  death  of  the 
testatrix. 
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The  testatrix  devised  all  her  real  estate  to  her  daughter, 
Marcelline  Danis,  during  her  life,  with  remainder  to  such  of  the 
children  of  her  four  daughters  as  might  then  be  living. 

The  estate  consisted  of  household  goods  which  realized 
$55.30,  promissory  notes  $100,  and  real  estate  valued  at  $1,000. 

In  addition  to  these  items  there  was  a savings  bank  account 
of  $379.97,  which  stood  in  the  joint  names  of  the  testatrix  and 
her  daughter  Marcelline  Danis,  each  having  the  right  to  with- 
draw the  whole.  This  sum  was  claimed  by  the  daughter,  and 
an  action  was  brought  by  the  executor  to  recover  the  amount 
which  was  tried  by  Mr.  Justice  MacMahon,  and  on  the  5th  of 
December,  1902,  he  gave  judgment  (1  O.W.R.  790)  in  favour  of 
the  defendant,  holding  that  the  testatrix  and  her  daughter  were 
joint  owners  of  the  money,  and  that  upon  the  death  of  the 
testatrix  the  daughter  became  the  absolute  owner  by  survivor- 
ship, citing  Payne  v.  Marshall  (1899),  18  O.R.  488,  and  he  dis- 
missed the  action  with  costs  to  be  paid  by  the  plaintiff  as 
executor. 

The  defendant’s  costs  of  the  action  were  taxed  at  $120.86. 

The  promissory  notes  referred  to  were  at  the  time  of  the 
testatrix’s  death  in  the  possession  of  her  daughter,  the  said 
Marcelline  Danis,  and  she  claimed  to  own  them,  but  subsequently 
it  was  agreed  between  her  and  the  plaintiff  that  she  should 
accept  the  same  as  payment  of  $100  on  account  of  the  said  costs; 
and  she  also  paid  the  funeral  expenses. 

In  his  affidavit  filed  in  support  of  this  motion,  the  plaintiff 
says : 


“ The  only  sum  of  money  received  by  me  in  connection  with 
this  estate  is  the  said  sum  of  $55.30,  proceeds  of  the  sale  of  the 
said  household  goods,  etc.,  out  of  which  I have  paid  $7.00,  debts 
of  the  deceased,  and  have  applied  the  remainder  towards  pay- 
ment of  the  necessary  testamentary  and  other  expenses  of  the 
estate,  leaving  a balance  of  said  testamentary  expenses,  a balance 
of  the  defendant’s  costs  of  said  action,  and  the  whole  of  my 
costs  as  plaintiff  in  said  action,  still  unpaid. 

I have  not  received  or  retained  any  compensation  for  my^ 
services  as  executor  herein.” 

Assuming  the  promissory  notes  belonged  to  the  estate,  there 
would  appear  to  have  been  sufficient  personal  estate  to  have 
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paid  the  debts  and  testamentary  expenses  ; so  that  the  sole 
cause  of  the  plaintiff’s  embarrassment  is  the  result  of  the 
aforesaid  action ; and  the  question  really  is,  whether  under  the 
circumstances  the  plaintiff  as  executor  is  entitled  to  have  any 
portion  of  the  costs  of  that  action  paid  out  of  the  real  estate. 

The  general  rule  is  that  a trustee  in  the  absence  of  miscon- 
duct shall  be  recouped  his  costs,  charges  and  expenses,  out  of 
the  trust  estate,  even  in  the  case  of  unsuccessful  litigation : 
Smith  V.  Beal  (1894),  25  O.R.  368. 

This  rule,  of  course,  presuppposes  a fund  in  the  trustee’s 
hands  out  of  which  costs  could  be  paid. 

I do  not  think  that  an  executor  who  takes  upon  himself  to 
bring  an  action  to  recover  a disputed  sum,  in  which  he  is 
unsuccessful,  should,  in  the  event  of  the  personal  estate  in  his 
hands  being  insufficient  to  indemnify  him  against  costs,  be 
relieved  from  his  misfortune  by  having  the  loss  visited  upon 
the  devisee  of  the  real  estate.  In  this  case  the  devisee  for  life 
was  the  successful  defendant,  and  this  affords  a further  very 
strong  reason  against  the  plaintiff’s  application. 

With  the  knowledge  of  the  fact  that  should  he  fail  in  the 
action  the  costs  of  the  defence  which  might  be  awarded  against 
him  would  probably  exhaust  the  entire  personal  estate,  the 
plaintiff  chose,  without  indemnity  from  those  who  would  have 
benefitted  by  a successful  action,  to  proceed  with  the  action  and 
I think  must  be  treated  as  having  undertaken  all  risks. 

Where  an  application  for  administration  is  brought  by  the 
personal  representative  some  special  circumstances  requiring  the 
intervention  of  the  Court  must  be  shewn.  See  Holmested  & 
Langton’s  Judicature  Act,  2nd  ed.,  at  p.  355,  and  the  cases  there 
cited. 

In  this  case  I do  not  find  any  special  ciroumstances  to 
warrant  the  order  being  made. 

I also  refer  to  In  re  Angerstein  (1874),  L.R.  9 Ch,  479; 
Browne  v.  Groombridge  (1819),  4 Mad.  495;  Stringer  v.  Harper 
(1859),  26  Beav.  585;  and  Barry  v.  Barry  (1872),  19  Gr.  458. 

The  application  will,  therefore,  be  refused,  but  without  costs. 


Teetzel,  J. 
1904 
In  re 

Champagne. 
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[IN  CHAMBERS.] 

Evans  v.  Town  of  Huntsville. 


Payment  out  of  Court — Money  Paid  in  as  Security  for  Costs  of  Appeal — Surplus 
— Execution  Creditor — Stop  Ordei — Agreement  with  Solicitors. 

The  defendants,  having  in  the  hands  of  the  sheriff  an  unsatisfied  execution 
against  the  plaintiff  flar  the  costs  of  the  action,  and  having  obtained  a stop 
order  against  the  sum  of  ^200  paid  into  Court  by  the  plaintiff  as  security  for 
the  costs  of  an  appeal  to  the  Court  of  Appeal,  which  had  been  dismissed  with 
costs,  were  held  entitled  to  payment  of  the  surplus  of  the  $200,  after  satis- 
fying their  costs  of  appeal,  to  be  applied  on  their  costs  of  the  action,  an 
agreement  alleged  by  the  plaintiff  between  him  and  his  solicitors,  that  the 
surplus  should  belong  to  them  to  be  applied  upon  their  costs,  not  having 
been  satisfactoril}^  established. 


This  action  having  been  dismissed  with  costs,  the  plaintiff 
appealed  to  the  Court  of  Appeal,  and  deposited  $200  in  Court 
as  security  for  costs.  His  appeal  was  also  dismissed  with  costs, 
which  were  taxed  at  $109.69.  The  costs  of  the  action  had 
previously  been  taxed  at  $242.29,  and  execution  therefor  had 
been  placed  in  the  hands  of  the  sheriff.  Both  sums  were  still 
unpaid. 

On  the  26th  February,  1904,  after  the  appeal  was  dismissed, 
and  while  execution  was  in  the  hands  of  the  sheriff,  the  defen- 
dants obtained  a stop  order  against  the  deposit  of  $200,  and 
moved  for  payment  out  to  them  of  the  deposit  in  satisfaction 
of  the  costs  of  the  appeal,  and  pro  tanto  of  the  costs  of  the 
action. 


The  motion  was  heard  by  Maclennan,  J.A.,  sitting  in 
Chambers  for  a Judge  of  the  High  Court,  on  the  8th  April, 
1904. 

C.  E.  Hewson,  K.C.,  for  the  defendants. 

J.  E.  Jones,  for  the  plaintiff 


April  11.  Maclennan,  J.A.  : — The  motion  is  founded  upon 
Con.  Rule  82  (1897),  which  enables  any  person  having  a 
judgment  or  execution  against  another  at  whose  credit  money 
is  standing  in  Court,  to  apply  for  a stop  order. 

Primd  facie  the  deposit  is  the  plaintiff’s  money,  and  liable 
to  attachment  under  the  above  Rule  to  satisfy  the  defendants’ 
execution,  after  payment  thereout  of  the  costs  of  the  appeal. 
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The  plaintiff’s  solicitors  claim  that  the  surplus  above  the 
costs  of  the  appeal  belongs  to  them,  because  they  say  that  when 
the  plaintiff  placed  the  money  in  their  hands  to  be  deposited  as 
security,  it  was  agreed  between  him  and  them  that  any  surplus 
should  belong  to  them,  to  be  applied  upon  their  costs,  and  before 
the  motion  was  made  they  offered  to  pay  the  costs  of  the  appeal 
in  case  they  were  allowed  to  receive  the  deposit.  This  offer,  on 
those  terms,  was  refused. 

The  money  being  primd  facie  the  money  of  the  plaintiff, 
the  defendants  are  entitled  to  succeed  in  their  motion  unless 
the  plaintiff’s  solicitors  make  out  clearly  the  alleged  agreement 
with  their  client. 

The  only  evidence  of  the  agreement  is  that  of  the  plaintiff, 
consisting  of  an  affidavit  and  his  cross-examination  thereon. 

On  reading  these,  I find  them  unsatisfactory,  and  insufficient 
to  prove  the  alleged  agreement.  He  says  the  money  was  paid 
by  him  to,  and  the  arrangement  made  with,  two  members  of 
his  solicitors’  firm,  and  that  he  obtained  a receipt.  These 
members  of  the  firm  do  not  testify,  nor  do  they  produce  or 
prove  what,  if  any,  entries  of  the  payment  were  made  at  the 
time  of  payment,  indicating  its  character.  There  was  some 
correspondence  also,  but  neither  that  nor  the  receipt  is  produced,, 
the  plaintiff  saying  that  it  is  either  lost  or  destroyed. 

I think  the  claim  of  the  solicitors  is  not  made  out,  and  that 
the  order  should  go,  with  costs. 


Maclerman, 

J.A. 

1904 

Evans 

V. 

Town  of 
Huntsville. 
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[IN  CHAMBERS.] 

Wallace  et  al.  v.  Bath  et  al. 


Court  of  Appeal — Notice  of  Intention  to  Appeal — Rule  799 — Time — Pronouncing 
or  Entry  of  Judgment. 

A judgment  in  a mechanic’s  lien  action,  tried  by  a local  Master,  was  signed  on 
the  12th  March,  but  dated  the  24th  February,  being  the  day  on  which  the 
Master  had  signed  a memorandum  of  his  findings,  a copy  of  which  he  on  the 
same  day  sent  by  mail  to  the  solicitors  for  each  of  the  parties.  The  memo- 
randum contained  no  reference  to  costs  of  the  action,  but  they  were  disposed 
of  by  the  judgment  as  signed.  There  was  no  arrangement  between  the 
solicitors  and  the  Master  that  his  findings  were  to  be  sent  by  mail : — 

Held,  that  the  month  within  which  notice  of  intention  to  appeal  from  the 
judgment  must,  by  Rule  799,  be  given,  ran  from  the  signing  of  the  judgment 
on  the  12th  March. 

Motion  by  the  plaintiffs  to  quash  the  appeal  of  the 
defendants  the  Playfair-Preston  Company  from  the  judgment 
of  the  local  Master  at  Barrie  in  a mechanic’s  lien  action  on  the 
ground  of  irregularity  in  that  the  notice  of  intention  to  appeal 
was  not  filed  and  served  within  one  month  after  the  date  of  the 
judgment,  order,  or  decision  complained  of,  as  required  by  Rule 
799  ; and  motion  by  the  defendants  the  Playfair-Preston 
Company  for  the  allowance  of  a bond  proposed  as  security  on 
the  appeal,  and  also,  if  necessary,  for  an  order  to  extend  the 
time  for  giving  notice. 


The  motions  were  heard  by  OsLER,  J.A.,  in  Chambers,  on 
the  9th  April,  1904. 

R.  McKay,  for  the  plaintiffs. 

F.  E.  Hodgins,  K.C.,  for  the  defendants  the  Playfair-Preston 
Company. 


April  13.  OsLER,  J A. : — It  appeared  that  the  learned  local 
Master,  having  heard  the  evidence  and  arguments  at  the  trial, 
reserved  judgment. 

On  the  24th  February,  1904,  he  signed  a memorandum  in 
which  he  states  that  after  consideration  he  has  arrived  at 
certain  conclusions,  which  he  sets  forth  in  his  findings  seriatim, 
and  closes  as  follows  : In  accordance  with  the  above  findings, 

I find  that  the  plaintiffs  are  entitled  to  recover  from  the 
defendants  the  amount  of  their  claim,  $285.60.” 
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No  disposition  was  made  of  the  costs  of  the  action. 

A copy  of  this  memorandum  or  decision  was  mailed  by  the 
Master  to  the  solicitor  of  each  of  the  parties,  who  resided  at  a 
distance  from  Barrie,  which  was  received  by  them  on  the  26th 
February,  1904. 

Judgment  in  the  action,  dated  the  24th  February,  was 
signed  on  the  12th  March,  1904,  in  accordance  with  the 
statutory  form,  following  the  findings  or  decision  already 
mentioned,  but  containing  also  an  express  adjudication  and 
taxation  of  costs  in  favour  of  the  plaintiffs  against  the  appeal- 
ing defendants. 

Notice  of  intention  to  appeal  was  duly  given  on  the  29th 
March. 

It  is  not  said  that  the  Master’s  decision  or  finding  was  sent 
,to  the  parties  by  mail  in  consequence  of  any  arrangement 
which  had  been  made  to  that  effect. 

I am  of  opinion  that  the  month  within  which,  by  Rule  799,* 
notice  of  appeal  is  to  be  given,  ran  in  this  case,  under  the 
circumstances,  from  the  signing  of  the  judgment  on  the  12th 
March,  and  not  the  24th  February,  the  day  on  which  the  Master 
signed  his  findings  and  decision,  or  the  26th  February  when  the 
parties  received  the  copy  thereof.  The  findings  and  decision  do 
not  represent  the  judgment  as  signed  and  entered,  as  it  is  by 
the  latter  alone  that  any  order  or  judgment  has  been  pronounced 
or  awarded  as  to  the  costs.  The  case  stood  as  if  the  question 
of  costs  had  been  reserved,  and  the  judgment  was  incomplete 
until  they  had  been  awarded.  The  date  of  signing  the  judgment 
is,  therefore,  the  only  date  which  can  be  looked  to.  O'Sullivan 
V.  Harty  (1885),  13  S.C.R.  431,  and  Walmsley  v.  Griffith 
(1886),  ih.  434,  may  be  cited  for  the  principle. 

I doubt,  moreover,  whether  a decision  given  as  this  was,  can 
be  said  to  be  given  in  such  a way  as  to  set  running  the  time 
for  appealing  from  it  under  the  Rule,  at  all  events  in  the 

*799.  — (I)  The  appeal  shall  be  commenced  by  a notice  of  intention  to 
appeal,  according  to  Form  No.  68. 

(2)  The  notice  shall  be  filed  in  the  office  in  which  the  proceedings  were 
commenced,  and  shall  be  served  upon  the  parties  affected  by  the  appeal  with- 
in one  month  after  the  date  of  the  judgment,  order,  or  decision  complained  of, 
or  within  such  further  time  as  the  Court  of  Appeal  or  a Judge  thereof  may 
alloAv. 
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absence  of  an  express  arrangement  with  the  parties  that  it 
should  be  so  given.  No  doubt,  it  was  a convenient  way  of 
communicating  the  Master’s  findings,  and  satisfactory  to  all 
parties,  but  the  only  certain  point  of  time  which  can  be  found 
for  objecting  to  it  is  when  judgment  is  formally  signed  upon  it. 

I refer  to  the  observatioQS  of  Mr.  Justice  Strong  on  this 
subject  in  Robertson  v.  Wigle  (1888),  15  S.C.K  214,  218. 

I therefore  hold  that  the  appeal  is  regular,  and  the  security 
must  be  allowed,  as  no  objection  is  made  to  it.  Costs  in  the 
appeal  in  the  usual  way.  The  motion  to  quash  must  be 
discharged  with  costs  to  the  appellants  in  any  event  of  the 
appeal. 


E.  B.  B. 
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[ANGLIN,  J.] 
Black  v.  Wheeler. 


Costs — Scale  of — Trespass  to  Land — Title — Pleading — Amendment — Terms — 

Discretion. 

In  an  action  in  the  High  Court  for  trespass  to  land,  of  greater  value  than  |200, 
the  plaintiff  alleged  his  tenancy  and  occupation  ; the  defendant,  in  his 
statement  of  defence  denied  both,  and  asserted  title  and  right  to  possession 
in  himself,  and  also  pleaded  leave  and  license.  About  two  weeks  before  the 
trial  the  defendant  gave  notice  of  motion  for  leave  to  amend  by  withdrawing 
his  denial  of  the  defendant’s  tenancy  and  occupation,  and  expressly  admit- 
ting both,  and  withdrawing  his  own  claim  to  right  of  possession.  Leave  to 
so  amend  was  granted  at  the  trial,  terms  as  to  costs  being  reserved.  The 
jury  found  against  the  defence  of  leave  and  license,  and  assessed  the  plain- 
tiff’s damages  at  $1,  for  which  a verdict  was  entered : — 

Held,  that  the  original  defence  raised  an  issue  of  title,  and  it  not  having  been 
amended  until  the  trial,  the  plaintiff  was  obliged  to  go  to  trial  in  the  High 
Court,  and  was  entitled  to  his  costs  on  the  scale  of  that  Court. 

Semhle,  also,  that  as  a matter  of  discretion  under  Rule  11?0,  and  perhaps  also 
as  a term  of  allowing  the  amendment,  the  same  disposition  of  the  costs 
would  be  made. 

Action  for  trespass  to  land,  tried  before  Anglin,  J.,  at  the 
Toronto  jury  sittings,  on  the  8th  April,  1904.  Upon  answers 
of  the  jury  to  questions  submitted,  the  Judge  entered  a verdict 
for  the  plaintiff  for  $1,  the  damages  assessed,  reserving  the 
question  of  costs.  The  facts  are  stated  in  the  judgment. 

B.  N.  Davis,  for  the  plaintiff. 

W.  E.  Raney,  for  the  defendant. 

April  15.  Anglin,  J.: — The  plaintiff  was  tenant  of  the  premises. 
No.  885  Queen  street  east,  in  the  city  of  Toronto,  admittedly 
of  a greater  value  than  $200.”  The  defendant,  having 
obtained  a lease  from  the  owner,  while  the  plaintiff's  tenancy 
still  subsisted,  entered  upon  these  premises.  The  plaintiff’s 
damages  were  of  the  most  trivial  character,  and  the  present 
action  is  clearly  and  solely  the  outcome  of  ill-feeling  between 
the  parties.  Although  in  giving  evidence  he  claimed  $300, 
on  the  pleadings  the  plaintiff  asked  unstated  damages. 

The  plaintiff  having  alleged  his  tenancy  and  occupation,  the 
defendant,  in  his  plea,  denied  both,  and  asserted  title  and  right 
to  possession  in  himself.  He  further  pleaded  leave  and  license 
of  the  plaintiff  for  the  alleged  trespasses.  By  letter  before 
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action  the  then  solicitor  for  the  defendant  had  expressly  denied 
the  plaintiff’s  tenancy. 

By  notice  of  motion,  given  about  two  weeks  before  the 
trial,  the  defendant  sought,  and  at  the  trial  he  obtained,  leave 
to  amend  by  withdrawing  his  denial  of  the  plaintiff’s  tenancy 
and  occupancy,  and  expressly  admitting  both — withdrawing 
also  his  own  claim  to  right  of  possession.  Terms  as  to  costs 
upon  allowing  this  amendment  were  expressly  reserved. 

On  the  issue  as  to  leave  and  license  the  jury  found  against 
the  defendant.  Under  these  circumstances  I have  now  to 
dispose  of  the  costs. 

Had  the  question  of  the  plaintiff’s  title  not  been  raised,  I 
should  have  evinced  my  sense  of  the  triviality  of  this  action  by 
giving  no  costs  to  either  party,  or,  at  the  most,  awarding  to  the 
plaintiff  division  court  cos  s. 

That  the  defence  does  raise  an  issue  of  title  is,  I think, 
incontrovertible,  notwithstanding  Mr.  Raney’s  argument  to  the 
contrary:  Worman  v.  Brady  (1888),  12  P.R.  618;  Danaher  v. 
Little  (1890),  13  P.R.  361 ; Flett  v.  Way  (1891),  14  P.R.  312. 


Had  the  record  stood  unamended,  the  issue  of  title  would 
certainly  require  to  be  disposed  of.  The  right  of  the  successful 
plaintiff  to  his  costs  could  not  be  affected  by  the  defendant’s 
failure  or  inability  to  adduce  evidence  to  support  his  pleas. 

Mr.  Raney  placed  much  reliance  upon  the  following  passage 
from  Gray  on  Costs,  at  p.  151:  “The  right  to  costs  cannot 
depend  upon  whether  the  pleadings  in  the  action  in  the  Superior 
Court  may  or  must  involve  a question  of  title.  The  question 
is,  whether,  if  the  action  had  been  brought  in  the  county  court, 
the  Judge  of  that  court  would  have  been  able  to  try  it.  As 
there  are  no  pleadings  in  the  county  court,  that  question  must 
have  been  determined  by  the  facts  proved,  and  therefore  what 
pleas  the  defendant  put  on  the  record,  the  action  having  been 
brought  in  the  Superior  Court,  does  not  signify,  unless  supported 
by  evidence.” 

The  text-writer  cites  no  authority  to  sustain  this  remarkable 
proposition. 

Armour,  C.J.,  in  Worman  v.  Brady,  12  P.R.  at  p.  619,  says : 
“ I must  determine  according  to  the  pleadings,  not  according  to 
what  took  place  on  the  trial  or  reference.” 


VII.] 


ONTARIO  LAW  REPORTS. 


547 


Osier,  J.A.,  in  Talbot  v.  Poole  (1892),  15  P.R.  99,  at  p.  102, 
delivering  the  judgment  of  the  Court  of  Appeal  upon  a question 
of  costs,  arising  out  of  a pleading  similar  to  that  now  under 
consideration,  uses  this  language  : “ The  defendant,  having 
placed  the  plaintiff  in  the  position  of  having  to  be  prepared  to 
prove  his  title,  ought  not  to  be  heard  afterwards  to  say  that  he 
should  not  have  his  costs  on  the  scale  of  the  only  Court  which 
would,  in  that  event,  have  cognizance  of  the  action.” 

In  view  of  these  pointed  statements  of  eminent  judicial 
exponents  of  our  law,  Mr.  Gray’s  suggestion  that  the  pleas  of 
the  defendant  do  not  signify  hardly  requires  further  considera- 
tion. If  adopted,  it  would  put  the  plaintiff  in  the  awkward 
dilemma  of  not  knowing,  until  he  had  heard  the  defendant’s 
evidence  at  the  trial,  whether,  with  a record  solemnly  asserting 
on  the  one  hand,  and  on  the  other  emphatically  denying,  his 
title,  he  could,  without  peril  of  being  mulcted  in  costs,  though 
successful  in  maintaining  such  title,  proceed  to  trial  in  the  High 
Court. 

No  evidence  of  title  was,  I understand,  brought  to  the  trial. 
No  costs,  therefore,  were  actually  lost  on  this  account.  But, 
the  defendant  having  seen  fit  to  maintain  upon  the  record  his 
pleas  impugning  the  plaintiff’s  title,  down  to  the  very  moment 
of  actual  trial,  he  thus  left  open  to  the  plaintiff  no  other  course 
than  a trial  in  the  High  Court. 

Upon  the  strict  rights  of  the  parties,  therefore,  I think  the 
plaintiff  entitled  to  his  costs  upon  the  High  Court  scale.  If  I 
were  to  deal  with  these  costs  in  the  exercise  of  my  discretion 
under  Con.  Rule  1130,  I should,  in  view  of  the  conduct  of  this 
action  on  behalf  of  the  defendant,  and  perhaps  also  as  a term 
of  allowing  his  belated  amendment,  as  to  which  I reserved  all 
questions  of  costs  thereby  affected,  make  the  same  disposition 
of  the  costs  of  this  action. 
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[STREET,  J.] 

Re  McIntyre,  McIntyre  v.  London  and  Western 
Trusts  Co.  et  al. 

Executors  and  Administrators — Administration  — Cash  on  Deposit  — Rate  of 
Interest — Bequest  of  Use  of  Chattels  for  Limited  Period — Sale  of  Chattels — 
Interest  on  Proceeds — Land  Contracted  to  he  Sold  by  Testator — State  of 
Nature — Right  to  Dowei — Payment  to  Widow  for  Release — Compensation  of 
Executors — Infants — Contingent  Legacies — Interest  as  Maintenance . 

Executors  found  a sum  of  money  belonging  to  the  testator  in  the  hands  of  a 
loan  company  upon  savings  bank  account,  and  allowed  it  to  remain  there  at 
3^  per  cent,  per  annum  for  more  than  two  years  after  obtaining  probate  of 
the  will.  In  January,  1902,  they  closed  the  savings  bank  account  and 
invested  the  money  at  4 per  cent,  in  a debenture,  but  20  days  later,  fearing 
that  they  would  be  called  on  to  distribute  the  money,  they  took  over  the 
debenture  themselves  as  from  its  date,  and  put  the  money  into  a chartered 
bank  at  3 per  cent.  The  trusts  of  the  will,  so  far  as  the  property  not 
specifically  devised  was  concerned,  were'  to  provide  for  annuities  and  to 
divide  the  surplus  amongst  the  residuary  legatees  : — 

Held,  that  the  executors  would  not  have  been  justified  in  making  long  or 
permanent  investments  of  the  money  which  came  to  their  hands ; in  strict- 
ness they  should  have  deposited  it  from  the  beginning  in  a chartered  bank, 
where  it  would  have  earned  only  3 per  cent.  ; and,  in  accounting,  they 
should  not  be  charged  with  more  interest  than  they  actually  received,  that 
is,  3^  per  cent,  while  the  money  was  on  deposit  with  the  loan  company,  4 
per  cent,  for  20  days  during  which  it  was  invested  in  a debenture,  and  3 per 
cent,  thereafter  until  distributed. 

Inglisv.  Beaty  (1878),  2 A.R.  453,  and  Spratt  y.  Wilson  (1890),  19  O.R.  28, 
distinguished. 

2.  A part  of  the  will  was  as  follows  : “I  leave  my  stock  and  implements  to  my 
son  H.  ; he  to  have  the  use  of  them  for  ten  years,  at  the  end  of  that  time  to 
replace  them.”  The  stock  and  implements  were  sold  by  the  executors,  at 
H.’s  request,  and  the  proceeds  were  paid  to  him  : — 

Held,  that  the  bequest  was  merely  of  the  use  of  the  chattels  for  ten  years, 
with  the  right  of  possession  vested  in  H,  for  that  period  only  ; but  the 
executors,  with  H.’s  consent,  having  done  what  they  should  have  done  at  the 
end  of  the  period,  all  that  he  could  have  was  the  interest  for  ten  years  upon 
the  proceeds  of  the  sale ; and  therefore  H.  should  repay  the  proceeds,  for 
which  the  executors  were  bound  to  account. 

3.  The  testator  was  the  owner  in  fee  at  the  time  of  his  death  of  a timbered  lot 
containing  100  acres,  from  15  or  20  acres  of  which  he  had  taken  the  timber; 
a part  of  the  cleared  land  had  been  prepared  for  cultivation,  and  seeds 
planted,  but,  owing  to  the  nature  of  the  soil,  with  little  or  no  result.  The 
testator  had  contracted  to  sell  the  whole  lot  for  $2,000,  and  after  his  death 
the  purchaser  called  on  the  executors  to  receive  the  balance  of  the  purchase 
money  and  to  make  title.  The  widow  claimed  her  dower,  and  her  claim  was 
compromised  by  the  executors  at  $390,  which  they  paid  her,  and  she  released 
her  dower  ; they  then  conveyed  to  the  purchaser  under  sec.  24  of  the  Trustee 
Act,  R.S.O.  1897,  ch.  129:  — 

Held,  that,  as  the  lot  was  not  in  a state  of  nature  at  the  time  of  the  death,  the 
widow’s  dower  attached  upon  the  whole  of  it ; she  was  entitled  to  have  one- 
third  of  such  part  as  was  not  woodland  assigned  to  her,  and  one-third  of  • 
such  part  as  was  woodland,  with  the  right  to  take  from  the  woodland  firewood 
for  her  own  use  and  timber  for  fencing  the  other  part,  and  the  executors  had 
the  right,  under  sec.  33  of  R.S.O.  ch.  129,  to  apply  the  money  of  the  estate 
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in  the  purchase  of  a release  of  the  widow’s  dower  ; and  were  entitled  to 
charge  the  estate  with  the  $390. 

4.  The  estate  was  not  a simple  one  to  deal  with,  owing  to  conflicting  interpre- 
tations of  the  rights  of  the  beneficiaries  under  the  will,  the  nature  of  the 
trusts,  their  number  and  complication,  and,  to  a more  limited  extent,  the 
character  of  a portion  of  the  assets.  The  executors  took  over  about  $60,000 
worth  of  property  in  cash,  mortgages,  notes,  farm  property,  and  furniture. 
Of  this  they  distributed  a little  less  than  half,  and  set  apart  the  remainder 
for  payment  of  annuities,  legacies  not  matured,  etc.  They  collected  about 
$6,500  of  interest.  They  managed  the  estate  for  a period  of  a little  more 
than  four  years  down  to  the  date  of  a report  providing  for  their  remunera- 
tion : — 

Held,  that  they  were  not  entitled  to  an  allowance  upon  taking  over  the  estate, 
but  should  be  allowed  per  cent,  upon  such  portion  of  the  corpus  of  the 
estate  as  they  had  taken  over  and  distributed,  and  when  the  remainder  of 
the  corpus  taken  over  should  be  distributed,  they  should  have  a like 
allowance  upon  the  portions  distributed  from  time  to  time  ; they  should  be 
allowed  5 per  cent,  on  the  interest  collected,  and  to  be  collected  ; and  $100 
a year  in  addition,  for  the  first  two  years,  and  $75  a year  for  the  last  two 
years,  for  management  of  the  estate  and  services  not  covered  by  the  other 
charges,  including  the  care  and  preservation  of  the  corpus. 

5.  The  testator  bequeathed  to  his  two  infant  sons  $4,000  each,  contingent  upon 
their  attaining  25  years  of  age  ; the  only  other  provision  for  them  was  a gift 
to  each  of  one-tenth  of  the  residuary  estate  : — 

Held,  that  interest  as  a means  of  maintenance  is  payable  out  of  the  general 
residue  of  an  estate,  upon  a legacy  which  is  merely  contingent,  when  the 
legatee  is  the  infant  child  of  the  testator,  and  no  other  maintenance  is  pro- 
vided ; and  it  was  proper  in  this  case  that  an  allowance  should  be  made  for 
the  maintenance  of  the  infants  until  their  majority,  out  of  the  interest  on 
sums  set  apart  to  answer  the  legacies  ; the  gift  of  a share  in  the  residue  was 
not  intended  as  a provision  for  maintenance.  The  will  was  to  be  read  as 
directing  the  executors  to  apply  the  income  of  each  legacy  for  the  benefit  of 
the  infant  during  minority,  to  the  extent  required  for  maintenance,  and  this 
involved  the  reserving  and  investing  of  an  amount  equal  to  the  amount  of 
each  legacy,  not  as  the  legacy,  but  to  secure  the  amount  of  it  in  case  it 
should  become  payable. 

An  appeal  by  the  plaintiff  and  cross-appeals  by  the  defendants 
the  London  and  Western  Trusts  Company  and  the  official 
guardian  (representing  the  infant  defendants  Mowat  McIntyre 
and  Ross  McIntyre)  from  the  report  of  the  local  Master  at 
London  in  a proceeding  in  which  administration  of  the  estate 
of  Hugh  McIntyre,  deceased,  had  been  ordered.  The  plaintiff 
appealed  with  respect  to  18  matters  found  by  the  report.  The 
facts  are  stated  in  the  judgment. 

The  appeal  and  cross-appeals  were  heard  by  Street,  J.,  in 
the  Weekly  Court  at  Toronto  on  the  20th  January,  1904,  and 
in  the  Weekly  Court  at  London,  on  the  9th,  10th,  and  11th 
February,  1904. 

A.  B.  Aylesworth,  K.C.,  for  David  McIntyre,  the  plaintiff, 
and  the  defendant  Cameron  McIntyre,  sons  of  the  testator. 
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J.  Folinsbee,  for  the  other  adult  children  of  the  testator, 
except  Hugh  McIntyre,  and  for  the  adult  grandchildren,  except 
Hugh’s  children. 

J.  P.  Moore,  for  Hugh  McIntyre  and  his  children. 

Hume  Cronyn,  for  the  official  guardian. 

G.  C.  Gibbons,  K.C.,  and  A.  Stuart,  K.C.,  for  the  defendants 
the  London  and  Western  Trusts  Company. 

T.  G.  Meredith,  K.C.,  for  the  defendant  Mary  McIntyre,  the 
widow. 

February  23.  Street,  J.  : — The  plaintiff’s  first  ground  of 
appeal  and  the  cross-appeal  of  the  defendants  the  London  and 
Western  Trusts  Company  relate  to  the  rate  of  interest  with 
which  that  company,  who  are  the  executors  of  the  will  of  the 
deceased,  should  be  charged  upon  a sum  of  $13,000  which  at 
the  time  of  his  death  was  lying  in  the  savings  bank  of  the 
London  Loan  Company  on  call  at  3J  per  cent,  per  annum.  The 
testator  died  on  the  5th  September,  1899,  and  probate  was 
granted  to  the  executors  in  December  of  that  year.  They 
allowed  the  money  to  remain  where  they  found  it  until  January, 
1902.  In  the  meantime  proceedings  had  been  taken  by  the 
institution  of  the  present  proceedings  for  the  determination  of 
certain  questions  as  to  the  period  and  manner  of  distributing 
the  estate.  The  result  of  these  proceedings  appears  from  the 
report  of  In  re  McIntyre  (1902),  3 O.L.R.  212.  The  judgment 
of  the  Divisional  Court  was  pronounced  on  the  2 1st  January, 
1902,  the  appeal  having  been  heard  in  the  previous  October. 
The  defendants  the  London  and  Western  Trusts  Company 
(whom  I shall  henceforth  refer  to  as  ‘‘  the  trust  company  ”)  in 
January,  1902,  closed  the  savings  bank  account  to  the  credit 
of  which  the  $13,000  had  been  standing,  and  took  a debenture 
of  the  London  Loan  Company  in  their  own  name  for  the 
amount,  intending  it  to  stand  as  an  investment  of  so  much 
of  the  money  of  this  estate.  This  debenture  bore  interest 
at  the  rate  of  four  per  cent,  per  annum ; it  was  never  in 
any  way  ear-marked  on  its  face  as  being  the  property 
of  this  estate.  A few  days  after  it  had  been  issued,  however, 
the  judgment  of  the  Divisional  Court  was  pronounced  and  the 
trust  company  supposed  that  they  would  be  called  on  to 
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distribute  the  money  very  shortly,  so  they  took  over  the  street,  J. 
debenture  themselves  and  placed  the  $13,000  to  the  credit  of  1904 
their  own  trust  moneys  account  in  a chartered  bank,  in  effect 
purchasing  the  debenture  from  the  McIntyre  estate  and  McIntyre. 
depositing  the  money  to  their  own  general  trust  moneys  accounts, 
which  bore  3 per  cent. 

It  appears  that  the  trust  company  keep  two  bank  accounts^ 
one  being  for  their  own  moneys,  the  other  for  the  moneys 
belonging  to  estates  in  their  hands,  and  it  was  alleged  and  not 
disputed  that  the  trust  moneys  in  their  hands,  including  the 
$13,000  in  question,  were  all  represented  by  the  balance  at  the 
credit  of  their  trust  moneys  account. 

The  trust  company  have  credited  the  estate  with  interest 
at  3|-  per  cent,  per  annum  from  the  testator’s  death  to  January, 

1902,  when  the  savings  bank  account  was  closed,  and  with  3 
per  cent,  per  annum  for  the  remainder  of  the  time  it  was  in 
their  hands,  which  they  put  at  six  months. 

The  plaintiff  claimed  that  the  trust  company  should  be 
charged  with  at  least  1 per  cent,  beyond  this  rate  for  the  whole 
period,  upon  the  ground  that  the  London  Loan  Company  savings 
bank  was  not  a proper  place  in  which  to  have  trust  moneys,  not 
being  a chartered  bank,  and  that  the  money  should  have  been 
invested  on  mortgages,  or  municipal  or  other  debentures,  where 
it  would  have  produced  to  5J  per  cent.  The  Master  charged 
the  trust  company  with  ^ per  cent,  extra  from  January  to 
July,  1903,  amounting  in  all  to  $65,  and  both  parties  appealed. 

The  general  tenour  of  the  will  is  stated  at  p.  213  of  3 O.L.R. 

The  trusts,  so  far  as  the  property  not  specifically  devised  was 
concerned,  were  to  provide  for  the  annuities  and  to  divide  the 
surplus  amongst  the  residuary  legatees.  One  of  the  principal 
questions  in  dispute  was  the  amount  which  the  trust  company 
were  entitled  to  retain  in  order  to  provide  for  the  numerous 
annuities. 

I do  not  think  that  the  trust  company  would  have  been 
justified  under  these  trusts  in  making  long  or  permanent 
investments  of  the  money  which  came  to  their  hands,  because 
they  were  bound  to  distribute  it  without  delay  if  the  contention 
of  the  plaintiff  and  those  in  the  same  interest  had  proved 
correct ; and  in  fact  the  money  in  question,  or  the  greater  part 
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of  it,  was  distributed,  as  I understand,  shortly  after  the  judg- 
ment of  the  21st  January,  1902,  was  taken  out  in  the  following 
summer. 

In  the  present  case  the  trust  company  have  credited  to  the 
estate  all  the  interest  which  they  in  fact  realized  upon  this 
$13,000,  that  is  to  say,  per  cent,  down  to  January,  1902,  and 

3 per  cent,  after  that  time,  and  I can  find  no  principle  upon 
which,  in  the  absence  of  any  duty  to  invest  the  money,  they 
should  be  charged  with  a greater  rate  than  they  received. 

The  money  being  subject  to  distribution  upon  short  notice 
at  any  time,  they  would  have  been  justified  in  depositing  it  to 
their  credit  in  a chartered  bank  from  the  beginning,  and  this  in 
strictness  is  the  course  they  should  have  adopted.  They  left 
the  money  at  their  own  risk  in  the  London  Loan  Company 
savings  bank,  where  it  earned  J per  cent,  per  annum  more  than 
it  would  have  done  in  a chartered  bank,  and  then  in  January 
they  changed  it  into  a debenture,  when,  for  a few  days,  it  bore 

4 per  cent ; then,  fearing  being  called  on  to  distribute  it,  they 
put  it  into  a chartered  bank  at  3 per  cent,  and  took  over  the 
debenture  themselves  as  from  its  date.  For  20  days  the  money 
was  on  debenture  at  4 per  cent.,  and  for  those  20  days  the 
trust  company  have  treated  the  money  as  being  in  the  bank  to 
their  credit  at  3 per  cent.,  and  they  should  credit  the  estate  with 
the  difference  between  3 per  cent,  and  4 per  cent,  for  20  days. 
This  ground  of  the  plaintiff’s  appeal  is  dismissed  ; and  the 
appeal  of  the  trust  company  is  allowed  except  as  to  the  1 per 
cent,  interest  for  this  20  days. 

Inglis  V.  Beaty  (1878),  2 A.R.  453,  Lewin  on  Trusts,  10th 
ed.,  p.  384,  Spratt  v.  Wilson  (1890),  19  O.  R.  28,  and  many 
other  cases  of  the  same  kind,  are  distinguishable  upon  the 
wound  that  there  was  a trust  to  invest  which  the  trustee  was 

o 

held  not  to  have  complied  with  by  leaving  the  money  at  his 
credit  in  a savings  bank. 

The  second  ground  of  appeal  is  in  reference  to  the  following 
provision  in  the  testator’s  will ; — 

‘‘  I leave  my  stock  and  implements  to  my  son  Hugh ; he  to 
have  the  use  of  them  for  ten  years,  at  the  end  of  that  time  to 
replace  them.”  The  stock  and  implements  in  question  were 
sold  by  the  trust  company  with  the  other  property  on  the 
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farm,  afc  Hugh’s  request,  and  the  proceeds,  $471,  were  paid  to 
him.  The  Master  finds  that  this  sale  was  proper  and  that  the 
price  obtained  was  their  full  value,  but  adds  that  the  amount 
should  be  repaid  by  Hugh  at  the  expiration  of  ten  years  to  the 
trust  company  for  the  benefit  of  the  residuary  legatees. 

The  plaintiff  contends  that  the  executors  should  not  have 
paid  over  to  Hugh  the  proceeds  of  this  property,  but  should 
have  retained  it  and  paid  him  only  the  interest  upon  it. 

The  duty  of  the  trust  company  under  this  bequest  was  to 
deliver  the  stock  and  implements  to  Hugh,  taking  an  inventory 
and  his  receipt  for  them,  for  the  bequest  seems  to  be  a bequest 
to  him  merely  for  the  use  of  the  chattels  for  ten  years,  with 
the  right  of  possession  vested  in  him  for  that  period  only  : 
Foley  V.  Burnell  (1783),  1 Bro.  C.C.  274,  277.  They  never 
became  his  property,  so  as  to  make  them  liable  to  be  sold  under 
execution  by  his  creditors,  for  instance;  and,  subject  to  his  right 
of  possession,  the  legal  estate  must  be  taken  to  have  remained 
in  the  trustee.  The  trust  company  and  Hugh  have,  however, 
joined  in  a sale  of  the  property,  which  introduces  considerations 
not  provided  for  or  contemplated  by  the  testator.  With  Hugh’s 
consent  the  trust  company  have  done  now  what  they  would 
have  done  at  the  end  of  the  period  of  ten  years  under  the  will, 
and  all  he  can  now  claim  is  the  interest  arising  from  the  pro- 
ceeds of  the  sale.  He  must,  therefore,  repay  the  $471  to  the 
trust  company,  and  be  content  with  the  interest  of  it  during 
the  ten  years,  and  the  trust  company  must  account  for  the 
$471. 

This  ground  of  appeal  is  allowed. 

The  third  ground  of  appeal  was  dismissed  upon  the 
argument. 

The  fourth  ground  of  appeal  was  allowed  by  consent  upon 
the  argument. 

The  matter  raised  by  the  fifth  ground  was  referred  back  to 
the  Master  at  the  argument. 

The  sixth  ground  of  appeal  was  dismissed  upon  the  argu- 
ment, as  was  also  the  seventh  ground. 

The  eighth  ground  of  appeal  relates  to  a payment  made  by 
the  trust  company  to  the  widow  for  a release  of  dower  in  a 
lot  in  the  township  of  Caradoc. 
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The  lot  in  question  was  a timbered  lot  containing  100  acres 
of  land,  from  15  to  20  acres  of  which  the  testator  in  his  life- 
time had  taken  the  timber ; and  a part  of  the  land  which  had 
been  cleared,  or  nearly  cleared,  of  timber  had  been  roughly 
prepared  for  cultivation  by  burning  the  refuse  and  brush  and 
by  harrowing  it  with  a bush  harrow.  Upon  the  part  so 
prepared  turnip  seed,  grass  seed,  and  potatoes  had  been  planted, 
but,  owing  to  the  fact  that  the  soil,  notwithstanding  a drain 
which  ran  through  it,  was  too  wet,  the  turnip  seed  and  potatoes 
produced  little  or  nothing  in  the  way  of  results. 

Some  months  before  his  death  the  testator  entered  into  a 
written  contract  to  sell  the  land  for  $2,000  to  one  Daniel  Wade, 
and  received  a payment  upon  it.  The  title  still  remained  in 
him  at  the  time  of  his  death,  and  the  trust  company  were  called 
on  by  the  purchaser  to  receive  the  balance  of  the  purchase 
money  and  to  make  title  to  the  land.  The  widow  claimed  her 
dower,  and  her  claim  was  compromised  by  the  trust  company 
at  $390,  which  they  paid  her,  and  she  released  her  dower.  The 
trust  company  received  the  balance  of  the  purchase  money 
and  conveyed  the  land  to  the  purchaser  under  sec.  24  of  the 
Trustee  Act,  R.S.O.  1897,  ch.  129. 

The  Master  has  allowed  this  $390  as  a proper  payment  by 
the  trust  company,  and  the  plaintiff  has  appealed. 

Upon  the  facts  with  regard  to  the  nature  of  the  improve- 
ments and  their  effect  upon  the  widow’s  right  to  dower,  I think 
it  should  be  held  that  the  widow’s  right  attached  upon  her 
husband’s  death.  The  primary  object  of  the  cutting  of  the 
timber  was  probably  to  realize  money  from  the  sale  of  it, 
but  the  lot  was  not  in  a state  of  nature  when  the  testator 
died,  and  attempts  had  been  made,  upon  the  removal  of  the 
timber,  to  improve  parts  of  it  for  the  purposes  of  cultivation, 
and  cultivation  had  in  fact  been  attempted. 

As  the  lot,  therefore,  was  not  in  a state  of  nature  at  the 
testator’s  death,  but  was  improved  for  the  purposes  of  cultivation 
in  part,  the  widow’s  dower  attaches  upon  the  whole  lot.  She 
was  entitled  to  have  one-third  of  such  part  of  the  lot  as  was 
not  woodland  assigned  to  her,  and  one-third  of  such  part  as  was 
woodland,  with  the  right  to  take  firewood  for  her  own  use  and 
timber  for  fencing  the  other  part,  from  the  woodland.  The 
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value  of  the  widow’s  dower  was  calculated  upon  the  basis  of  str^ 
the  value  of  the  lot  being  $2,000,  and  that  she  was  entitled  to  1904 
one-third  of  this  value  for  her  life.  re 

It  is  further  objected  by  the  plaintiff,  however,  that  the  McIntyre, 
trust  company  had  no  right  to  apply  any  money  of  the  estate 
in  the  purchase  of  a release  of  the  widow’s  dower.  The 
33rd  section  of  ch.  129,  R.S.O.,  seems  sufficient  to  cover  what 
they  did  and  to  justify  their  action.  The  estate  was  under  a 
contract  made  by  the  testator  to  convey  a good  title  in  the  lot 
to  the  purchaser  for  $2,000  ; unless  they  were  able  to  get  in 
the  widow’s  dower,  they  could  not  give  a good  title,  and  could 
only  have  conveyed  the  land  subject  to  the  dower,  with  a 
corresponding  reduction  of  the  purchase  money  ; that  reduction 
must  have  been  at  least  the  amount  of  the  estimated  value  of 
the  dower,  and  whether  they  paid  that  amount  for  it  and 
conveyed  a good  title  to  the  purchaser,  or  the  purchaser  took 
subject  to  it  and  reduced  his  purchase  money  pro  tanto,  was  a 
matter  which  did  not  affect  the  estate  in  the  slightest  degree. 

Section  11  of  ch.  127,  R.  S.  O.,  provides  for  a sale  by  the 
executors  free  from  the  widow’s  dower  and  compensation  to 
her  upon  the  principles  which  have  been  adopted  here. 

Because  this  sale  was  made  by  the  testator  and  not  by  the 
executors,  that  section  does  not  apply,  but  the  executors  have 
proceeded  upon  strictly  parallel  lines  to  it. 

I think  the  value  of  the  dower  was  estimated  upon  the 
proper  basis,  and  that  the  trust  company  were  entitled  to 
charge  the  estate  with  the  $390  as  a deduction  from  the 
purchase  money. 

This  ground  of  the  appeal  must,  therefore,  be  dismissed. 

I disposed  of  the  ninth  ground  of  appeal  and  of  the  tenth, 
eleventh,  twelfth,  thirteenth,  and  fourteenth  grounds,  at  the 
argument. 

The  fifteenth  ground  of  appeal  relates  to  the  remuneration 
allowed  by  the  Master  to  the  trust  company  for  their  services 
down  to  the  date  of  the  report. 

The  estate  has  not  been  a simple  one  to  deal  with,  owing  to 
the  many  conflicting  interpretations  of  the  rights  of  the 
beneficiaries  under  the  will,  the  nature  of  the  trusts,  their 
number  and  complication,  and,  to  a more  limited  extent,  owing 
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to  the  character  of  a portion  of  the  assets.  I think  that  trustees 
are  not  entitled  upon  the  authorities  to  an  allowance  upon 
taking  over  an  estate,  but  that  an  allowance  should  be  made  them 
for  taking  over  and  distributing.  In  the  present  case  they  took 
over,  in  round  numbers,  $60,000  of  property,  consisting  of  cash, 
mortgages,  notes,  and  farm  property  and  furniture.  Of  this 
they  have  distributed  a little  less  than  half,  and  they  have  set 
apart  the  remainder,  being  $31,600,  for  payment  of  annuities, 
legacies  not  matured,  etc.  They  have  collected  about  $6,500 
interest.  They  had  looked  after  the  estate  for  a period  of  a 
a little  more  than  four  years  down  to  the  date  of  the  report. 
These  are  the  circumstances  having  regard  to  which  the 
remuneration  is  to  be  fixed. 

I think  they  should  be  allowed  per  cent,  upon  such 
portion  of  the  corpus  of  the  estate  as  they  have  taken  over  and 
distributed ; and  that  as  the  remainder  of  the  corpus  which 
they  have  taken  over  is  distributed  they  should  be  allowed  a 
like  allowance  of  per  cent,  upon  the  portions  distributed 
from  time  to  time.  Then  they  should  be  allowed  5 per  cent,  on 
the  interest  collected  in  the  past,  and  the  same  allowance  upon 
that  collected  for  the  future.  Then  they  should  be  allowed 
$100  a year,  in  addition,  for  the  first  two  years,  and  $75  a year 
for  the  last  two  years,  for  management  of  the  estate  and  services 
not  covered  by  the  other  charges,  including  the  care  and 
preservation  of  the  corpus.  All  these  charges  are  to  be  made 
against  the  residue  of  the  estate,  as  the  legatees  and  annuitants 
for  whom  the  investments  are  made  are  entitled  to  receive  the 
provisions  made  for  them  in  the  will  without  deduction. 

The  principal  difference  between  my  view  and  that  of  the 
Master  appears  to  be  that  the  Master  has  allowed  a commission 
at  once  to  the  trustees  for  the  taking  over  of  the  whole  estate, 
whereas  I think  this  allowance  should  not  be  treated  as  earned 
until  the  sums  received  are  also  distributed.  If  the  parties  are 
not  able  to  agree  upon  the  exact  result  of  my  allowance,  they 
may  come  before  me  to  settle  it. 

The  sixteenth  ground  of  appeal  relates  to  certain  sums  paid 
by  the  trust  company  for  the  maintenance  of  the  infants  under 
an  order  made  by  Mr.  Justice  Lount  on  the  16th  March,  1901. 
With  this  question  seems  to  be  involved  an  appeal  on  behalf  of 
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the  infant  children  of  the  testator,  complaining  that  the  Master  street,  J. 
has  not  set  apart  a proper  sum  to  answer  the  legacy  of  $4,000  1904 

to  each  of  them  contingent  upon  their  attaining  25  years  of  age.  rb 

The  two  infants  are  twins,  born  on  the  29th  December,  McIntyre. 
1892.  The  only  provision  made  for  them  in  the  will  beyond 
their  legacy  of  $4,000  each  is  a gift  to  each  of  them  of  one-tenth 
of  the  residuary  estate. 

On  the  16th  March,  1901,  upon  the  application  of  the 
widow,  an  order  was  made  ex  parte  by  Mr.  Justice  Lount 
for  the  payment  by  the  trust  company  to  her  of  $100  per 
annum  for  the  support  and  maintenance  of  each  of  the 
infants  “ out  of  the  income  to  be  derived  from  the  legacies  of 
$4,000  each  bequeathed  to  the  said  Mowat  McIntyre  and  Ross 
McIntyre,”  such  payments  to  be  made  quarterly  and  to  continue 
till  they  should  attain  21  years  or  until  further  order.  Down 
to  the  29th  December,  1902,  the  executors  had  paid  to  the 
widow  under  this  order  the  sum  of  $350  for  maintenance  of  the 
infants ; since  that  date,  and  down  to  the  9th  December,  1903, 
when  the  Master’s  report  was  made,  they  had  paid  a further 
sum  of  $200  under  the  order  to  the  widow  for  maintenance. 

The  Master  has  held  that  the  legacies  to  the  infants  do  not 
bear  and  cannot  be  considered  as  bearing  interest,  but  he  has 
allowed  the  $350  paid  to  the  widow  before  the  29th  December, 

1902,  as  a proper  payment  by  the  trust  company  out  of  the 
residue,  and  has  disallowed  the  remaining  $200. 

I do  not  understand  why  this  distinction  has  been  made,  nor 
why  the  tenth  anniversary  of  the  birth  of  the  infants  more 
than  any  other  date  should  have  been  chosen  as  the  date  at 
which  the  line  shonld  be  drawn.  The  Master  has  also  come  to 
the  conclusion  that  it  was  improper  for  the  trust  company  to 
set  aside,  as  they  did,  $4,000  to  answer  each  of  these  legacies. 

Being  of  opinion  that  they  did  not  bear  interest,  he  has  calculated 
that  the  sum  of  $2,221.08  invested  at  4 per  cent,  compounded 
yearly  until  the  infants  reach  25  years  of  age  will  produce  to 
each  of  them  $4,000,  and  he  directs  that  sum  to  be  set  apart  for 
each  of  them  and  invested  by  the  trust  company  as  of  the 
29th  December,  1902,  and  to  be  paid  to  them  if  and  when  they 
attain  that  age,  less  any  payments  which  may  in  the  meantime 
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In  my  opinion,  the  Master  is  in  error  in  his  view  that  the 
infants  are  not  entitled  to  interest  by  way  of  maintenance  upon 
their  legacies.  It  has  long  been  settled  that  interest  as  a means 
of  maintenance  is  payable  out  of  the  general  residue  of  an 
estate,  upon  a legacy  which  is  merely  contingent,  when  the 
legatee  is  an  infant  child  of  the  testator,  and  no  other  main- 
tenance is  provided.  The  cases  establishing  this  are  numerous 
and  uniform : Heath  v.  Perry  (1744),  3 Atk.  101  ; Chambers  v. 
Goldwin  (1805),  11  Ves.  1 ; Martin  w Martin  (1866),  L.  R.  1 
Eq.  369;  Binkley  v.  Binkley  (1869),  15  Gr.  649;  Williams  on 
Executors,  9th  ed.,  p.  1269. 

In  considering  the  English  cases  bearing  upon  the  subject,  it 
is  to  be  borne  in  mind  that  the  Acts  of  the  Imperial  Parliament 
known  as  Lord  Cornwallis’s  Act  and  the  Conveyancing  Acts  are 
the  basis  of  most  of  the  decisions  since  they  were  passed. 

It  was  contended  for  the  plaintiff  that  the  gift  to  the  infants 
of  a share  in  the  residue  of  the  estate  takes  the  present  case 
out  of  the  rule  of  construction  above  stated,  as  being  a provision 
for  their  maintenance.  No  authority  was  cited  in  support  of 
this  contention,  and  the  case  of  In  re  Moody,  [1895]  1 Ch.  101, 
is  a strong  authority  against  it.  The  question  is  not  whether 
the  infant  is  entitled  to  some  other  fund,  either  under  or  apart 
from  the  will,  which  might  be  made  available  for  the  mainten- 
ance of  the  infant  during  minority,  but  whether  upon  the  face 
of  the  will  the  testator  has  shewn  a clear  intention  that  the 
infant  shall  look  for  maintenance  to  some  particular  fund  other 
than  his  legacy.  If  he  has  not,  then  the  presumption  of  an 
intention  that  he  should  have  interest  on  his  legacy  by  way  of 
maintenance  at  once  arises. 

I think,  therefore,  that  the  infants  are  entitlea  to  interest  by 
way  of  maintenance  from  the  death  of  the  testator  upon  these 
legacies  until  they  attain  the  age  of  21  years,  and  that  the 
Master  was  in  error  in  refusing  to  allow  the  trust  company  to 
charge  the  $200  they  have  paid  the  widow  since  the  29th 
December,  1902,  for  this  purpose,  except  as  a deduction  from 
the  amount  set  apart  for  the  legacies.  h 
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As  the  infants  upon  this  view  are  entitled  to  the  amount  of 
the  legacies  in  case  they  attain  25  years  of  age,  and  to  interest  until  1904 
they  attain  21  upon  the  amount,  it  is  plain  that  the  Master  has  rj, 
improperly  reduced  the  amount  which  the  trust  company  McIntyre. 
reserved  for  the  purpose  of  meeting  these  legacies.  The  will  is 
to  be  read  as  directing  the  trust  company  to  apply  the  income 
of  each  legacy  for  the  benefit  of  the  infant  during  minority  to 
the  extent  required  for  maintenance,  and  this  involves  the 
reserving  and  investing  of  an  amount  equal  to  the  amount  of 
each  legacy,  not  as  the  legacy,  but  to  secure  the  amount  of  it  in 
case  it  should  become  payable,  as  explained  in  In  re  Hall,  [1903] 

2 Ch.  226,233. 

The  order  made  by  Mr.  Justice  Lount  on  the  16th  March, 

1901,  was  obtained  ex  parte  on  the  application  of  the  widow, 
and  directed  payment  of  $100  per  annum  out  of  the  income  of 
each  legacy  to  her  for  maintenance  of  the  infants.  This  order 
seems  to  have  been  proper  so  far  as  it  goes,  but  the  infants  were 
not  represented  upon  the  application,  and  it  cannot  affect  their 
rights  to  have  the  whole  income  of  each  legacy,  and  not  merely 
a part  of  it,  paid  to  them  to  the  extent  required  for  the  purpose 
of  maintenance.  If  the  amount  allowed  by  that  order  is 
sufficient  at  present  for  their  maintenance,  there  need  be  no 
increase  in  the  amount,  and  any  surplus  interest  from  time  to 
time  may  be  divided  under  the  order  of  the  Divisional  Court  as 
part  of  the  residue  ; but,  if  desired,  there  must  be  a reference 
back  to  the  Master  to  fix  a proper  sum,  not  exceeding  the 
interest  on  the  legacies,  and  there  must  be  liberty  allowed  to  the 
trust  company  to  apply  from  time  to  time,  if  necessary,  in  the 
future,  to  increase  or  diminish  the  amount  fixed  ; Binkley  v. 

Binkley,  15  Gr.  649. 

The  appeal  of  the  plaintiff  on  the  sixteenth  ground  is 
therefore  dismissed,  and  the  appeal  of  the  infants  is  allowed. 

The  seventeenth  and  eighteenth  grounds  of  appeal  were 
both  dismissed  at  the  argument. 

As  to  the  question  of  costs  of  the  appeals  and  cross-appeals, 
some  of  the  most  important  of  the  questions  raised  are  due  to 
the  terms  of  the  will ; others  of  them,  such  as  the  questions  of 
the  widow’s  dower,  and  the  trustees’  remuneration,  and  the 
maintenance  of  the  children,  were  questions  which  might 
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properly  be  raised.  I think,  looking  at  the  manner  in  which 

1904 

the  litigants  are  interested  in  the  subject  matter  of  the  appeal, 

Re 

McIntyre. 

that  it  will  be  proper  to  give  to  all  parties  the  costs  of  the 
appeal  out  of  the  estate,  and  I so  order. 

E.  B.  B. 

1904 

[IN  CHAMBERS.] 
Re  Dunn. 

March  10. 

Will — Construction — Legacies — Abatement — Devastavit. 

Testator  died  in  1878,  having  made  a will  and  a codicil.  By  the  will  he  gave 
to  his  wife  certain  chattels  for  her  life,  and  all  the  rest  of  his  estate  to  his 
two  executors  upon  trust  to  sell  and  out  of  the  proceeds  to  pay  funeral  and 
testamentary  expenses  and  the  legacies  bequeathed  by  the  will  or  any  codicil 
thereto,  and  to  invest  the  residue  in  their  own  names  and  pay  the  annual 
income  to  the  wife  for  life,  and  after  her  death  to  divide  the  estate  between 
themselves  (the  executors)  in  the  proportion  of  two-thirds  to  one  and  one- 
third  to  the  other.  By  the  codicil  the  testator  gave  certain  specific  legacies 
and  directed  that  they  should  be  paid  by  the  executors  after  the  decease  of 
the  wife  from  out  of  the  two-thirds  given  to  one  of  the  executors.  That 
executor  died  in  1885.  After  his  death  the  other  executor  appropriated  to 
his  own  use  a part  of  the  moneys  of  the  estate,  and  died  insolvent  in  1900. 
The  widow  died  in  1901.  It  was  then  found  that  more  than  one  third  of  the 
estate  had  been  dissipated  : — 

Held,  that  the  part  which  remained  belonged  to  the  estate  of  the  innocent 
executor,  subject  to  the  payment  of  the  legacies  given  by  the  codicil,  which 
should  be  paid  in  full  and  should  not  abate  proportionally  with  the  two- 
thirds  share  given  to  that  executor. 

Motion  by  the  Trusts  and  Guarantee  Company,  administra- 
tors de  bonis  non,  with  the  will  and  one  codicil  annexed,  of  the 
estate  of  Samuel  Dunn,  deceased,  for  an  order  advising  them  as 
to  the  distribution  of  a sum  of  $2,313.36  in  their  hands. 

The  testator  died  on  the  8th  April,  1878,  leaving  a will 
dated  the  24th  March,  1873,  and  a codicil  dated  the  7th  April, 
1878. 

The  will  was  as  follows  : — 

I give,  devise,  and  bequeath  all  my  goods,  chattels,  and 
household  furniture  whatsoever  and  of  which  I may  die 
possessed  to  my  wife  Isabella  Dunn,  to  have  and  to  hold  the| 
same  to  her  the  said  Isabella  Dunn  during  the  term  of  her! 
natural  life.  1 

“ I give,  devise,  and  bequeath  all  my  real  estate  of  whatso-1 
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ever  kind  and  wheresoever  situate,  except  what  I otherwise 
devise  by  this  my  will,  and  all  the  personal  estate  except  goods, 
chattels,  and  household  furniture  herein  devised  to  my  wife 
Isabella  Dunn,  mortgages,  notes,  bank  stock,  securities  for 
money,  and  moneys  owned,  had,  and  held  by  me  at  my  decease, 
unto  The  Honourable  John  Simpson  of  the  town  of  Bowman- 
ville,  in  the  county  of  Durham,  Senator,  and  David  Fisher  of 
the  same  place,  Esquire,  their  heirs,  executors,  and  administrators, 
upon  trust,  that  the  said  John  Simpson  and  David  Fisher,  or 
the  survivor  of  them,  or  the  executors  and  administrators  of 
such  survivor,  shall  as  soon  as  conveniently  may  be  after  my 
decease  sell  the  real  estate,  either  together  or  in  parcels,  and 
either  by  public  sale  or  private  contract,  and  may  buy  in  and 
rescind  any  contract  for  sale  and  resell,  without  being 
responsible  for  any  loss  occasioned  thereby,  and  do  and  execute 
all  such  assurances  and  acts  for  effectuating  any  such  sale  as 
they  or  he  shall  think  fit,  and  shall  also  collect  in  and  convert 
into  money  such  part  of  my  said  personal  estate,  mortgages, 
notes,  bgink  stocks,  securities  for  money,  as  does  not  consist  of 
money. 

“And  I declare  that  the  said  John  Simpson  and  David 
Fisher,  and  the  survivor  of  them,  and  the  heirs,  executors,  or 
administrators  of  such  survivor,  shall,  out  of  the  moneys  to 
arise  from  the  sale  of  my  said  real  estate,  and  from  the  calling 
in,  sale,  and  conversion  into  money  of  such  part  of  my  personal 
estate,  mortgages,  notes,  bank  stocks,  and  securities  for  money, 
and  of  the  money  of  which  I shall  be  possessed  at  my  death, 
pay  my  funeral  and  testamentary  expenses,  and  the  legacies 
bequeathed  by  this  my  will,  or  any  codicil  thereto,  and  shall 
invest  the  residue  of  said  moneys  in  the  names  or  name  of  the 
said  John  Simpson  and  David  Fisher,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor  (hereinafter 
called  the  trustees  or  trustee)  in  Dominion,  provincial,  or  county 
debentures,  bank  stock,  or  mortgages,  or  real  property,  and  I 
declare  that  the  said  trustees  or  trustee  may  vary  the  said 
stocks,  funds,  shares,  and  securities  at  their  or  his  discretion, 
and  shall  pay  the  annual  income  derived  from  such  investments 
or  trust  funds  to  my  wife  Isabella  Dunn  during  her  life. 
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“ I will  and  desire  that  upon  the  death  of  my  wife  Isabella 
Dunn  my  said  trustees  or  trustee,  or  the  survivor  of  them,  or 
the  heirs,  executors,  or  administrators  of  such  survivor,  shall  and 
do  sell  and  dispose  of  all  the  household  furniture  and  personal 
property  whatsoever  owned  by  me  at  the  time  of  my  decease, 
and  herein  devised  to  my  said  wife  Isabella  Dunn  to  her  use 
during  her  lifetime,  and  also  do  sell  and  dispose  of  all  the  real 
and  personal  estate  not  then  disposed  of,  and  convert  into  money 
all  the  mortgages,  notes,  bank  stocks,  debentures,  funds,  and 
securities  for  money,  herein  devised  by  me  to  them,  and  owned 
by  me  at  my  decease,  or  acquired  by  them  or  him,  my  said 
trustees  or  trustee,  after  my  decease,  and  divide  the  proceeds 
arising  therefrom,  and  I will,  devise,  and  bequeath  the  said 
moneys  or  proceeds  as  follows,  that  is  to  say,  to  The  Honourable 
John  Simpson,  his  heirs  or  assigns,  I give,  devise,  and  bequeath 
two-thirds  part  thereof,  and  to  the  said  David  Fisher,  his  heirs 
and  assigns,  I give,  devise,  and  bequeath  the  remainder  or  one- 
third  part  thereof,  but  in  case  my  said  trustees  or  trustee,  or 
the  survivor  of  them,  or  the  executors  or  administrator^  of  such 
survivor,  shall  see  fit  so  to  do,  they  may  upon  the  death  of  my 
said  wife,  instead  of  selling  the  said  real  and  personal  estate, 
and  calling  in  and  converting  into  money  the  mortgages,  notes, 
bank  stocks,  debentures,  and  securities  for  money  owned  and 
had  by  me  at  my  decease,  or  acquired  by  them  after  my  decease, 
divide  the  same  between  them  the  said  trustees  in  the  said 
proportion  or  shares,  namely,  two- thirds  part  thereof  to  the  said 
John  Simpson  and  one-third  part  thereof  to  the  said  David 
Fisher,  to  have  and  to  hold  the  said  proportions  or  shares  to 
them  the  said  John  Simpson  and  David  Fisher,  their  heirs  and 
assigns,  forever. 

“ I give,  devise,  and  bequeath  to  Ellen  McCabe  the  house 
and  premises  now  occupied  by  her  and  being  part  of  lot  number 
8 in  the  6th  concession  of  Darlington  aforesaid,  containing 
about  one  quarter  of  an  acre  of  land  more  or  less,  to  the  use  of 
the  said  Ellen  McCabe  and  her  assigns  for  and 
of  her  natural  life. 

‘‘  And  I hereby  nominate  and  appoint  the  said  The  Honour- 
able John  Simpson  and  the  said  David  Fisher  executors  of  this 
my  last  will  and  testament,  and  authorize  my  acting  executors 
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or  executor  for  the  time  being  of  this  my  will  to  satisfy  any 
debts  claimed  to  be  owing  by  me  or  my  estate  and  any  liabilities 
to  which  I or  my  estate  may  be  alleged  to  be  subject  upon  any 
evidence  they  or  he  shall  think  proper,  and  to  accept  any 
composition  or  security  for  any  debt  and  to  allow  such  time  for 
payment,  either  with  or  without  taking  security,  as  to  the  said 
executors  or  executor  shall  seem  best,  and  also  to  compromise  or 
submit  to  arbitration  and  settle  all  accounts  and  matters 
belonging  or  relating  to  my  estate,  and  generally  to  act  in 
regard  thereto  as  they  or  he  shall  think  expedient,  without 
being  responsible  for  any  loss  occasioned  thereby.” 

The  codicil  was  as  follows : “ I give  and  bequeath  the 
legacies  hereinafter  bequeathed  to  the  persons  hereinafter  named 
and  order  and  direct  that  the  same  shall  be  paid  by  my  executors 
in  my  said  will  named  as  soon  as  conveniently  can  be  after  the 
decease  of  my  wife  Isabella  Dunn  from  out  of  the  two-thirds 
of  the  properties  and  moneys  by  my  said  will  devised  and 
bequeathed  to  The  Honourable  John  Simpson.”  Then  followed 
nine  bequests  of  various  sums  amounting  to  $1,640. 

Probate  of  the  will  and  codicil  was  on  the  3rd  May,  1878, 
granted  to  the  executors  named  therein. 

The  Honourable  John  Simpson  died  on  the  23rd  March, 
1885.  At  the  time  of  his  death  the  estate  was  intact,  and 
continued  in  the  hands  of  David  Fisher,  the  surviving  executor, 
until  his  death  on  the  11th  April,  1900. 

David  Fisher  left  a will,  but  the  executors  named  in  it 
renounced,  and  letters  of  administration  with  the  will  annexed 
were  grantedlto  the  Trusts  and  Guarantee  Company  on  the  1 6th 
July,  1900. 

David  Fisher  left  a portion  of  the  estate  of  Samuel  Dunn 
unadministered,  and  letters  of  administration  de  honis  non,  with 
the  will  and  codicil  of  Samuel  Dunn  annexed,  were  on  the  3rd 
January,  1902,  granted  to  the  applicants. 

On  the  administration  of  the  estate  of  David  Fisher  it  was 
found  to  be  insolvent.  The  creditors’  claims  amounted  to 
$40,695.02.  The  estate  paid  a dividend  of  17  4-5  cents,  which 
exhausted  all  the  assets  in  Ontario.  A further  dividend  of 
5 cents  on  the  dollar  was  expected  from  property  in  Manitoba. 
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David  Fisher  in  his  lifetime  appropriated  to  his  own  use 

Re  Dunn. 

wronpjfully  $6,254.83  from  the  estate  of  Samuel  Dunn. 

The  widow  of  Samuel  Dunn  died  on  the  4th  May,  1901. 

The  applicants  stated  that  they  had  in  hand,  as  administra- 
tors of  the  estate  of  Samuel  Dunn,  $1,113.36  received  from  the 
estate  of  David  Fisher  as  a dividend  on  the  $6,254.83  before 
mentioned,  and  a further  sum  of  $1,200  received  from  the  sale 
of  a portion  of  the  real  estate  of  Samuel  Dunn  left  unadmin- 
istered at  the  death  of  David  Fisher,  in  all  $2,313.36,  in 
addition  to  which  there  was  a possibility  of  receiving  about 
$300  as  a further  dividend  from  the  estate  of  David  Fisher. 

The  applicants  sought  the  advice  and  direction  of  the  Court 
upon  the  following  questions  : — 

1.  Will  the  estate  of  David  Fisher  be  entitled  to  take  any 
moneys  from  the  estate  of  Samuel  Dunn  ? 

2.  Are  the  specific  legatees  mentioned  in  the  codicil  to  the 
will  of  Samuel  Dunn  entitled  to  be  paid  the  amount  of  their 
legacies  in  priority  to  the  share  which  the  estate  of  The 
Honourable  John  Simpson  would  have  received,  or  do  the 
specific  legacies  and  the  interest  of  the  estate  of  The  Honour- 
able John  Simpson,  as  it  would  have  been  but  for  the 
misappropriation  of  David  Fisher,  abate  proportionately  ? 

3.  Who  are  entitled  to  participate  in  the  moneys  of  the 
estate  of  Samuel  Dunn  in  the  hands  of  the  applicants  after  the 
costs  and  charges  of  administration  are  satisfied  ? 

4.  In  case  it  is  held  that  the  specific  legatees  mentioned  in 
the  codicil  are  entitled  to  be  paid  their  legacies  in  priority  to 
other  claims,  from  what  time  are  they  entitled  to  receive 
interest  on  their  legacies,  if  any  ? 

5.  It  is  contended  that,  as  the  defalcation  of  David  Fisher 
from  the  estate  of  Samuel  Dunn  amounted  to  $6,254.83,  and  the 
balance  of  the  estate  amounted  to  $1,200,  making  the  total 
estate  $7,454.83,  and  David  Fisher  under  the  provisions  of  the 
will  of  Samuel  Dunn  was  entitled  to  one-third  of  the  same 
$2,484.94,  this  sum  should  have  been  deducted  from  the 
defalcations  stated,  and  the  estate  of  Samuel  Dunn  should  have! 
ranked  against  the  estate  of  David  Fisher  for  the  difference,! 
$3,796.89,  and  that  the  estate  of  David  Fisher,  in  paying  th^ 
dividend  of  $1,113.36  on  the  sum  of  $6,254.83,  should  have! 
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paid  but  S671.04  as  a dividend  on  $3,769.84,  and  that  the 
estate  of  Samuel  Dunn  should  return  to  the  estate  of  David 
Fisher  the  difference  between  the  two  sums  of  $1,113.36  and 
$671,  04,  being  $402.32.  Is  the  above  contention  right,  or  is 
the  view  that  the  estate  of  David  Fisher  is  liable  to  pay  a 
dividend  on  the  whole  sum  misappropriated  by  him  the 
correct  one  ? 

The  motion  was  heard  by  Boyd,  C.,  in  Chambers,  on  the 
4th  March,  1904. 

D.  B.  Simpson,  K.C.,  for  the  applicants. 

W.  R.  Riddell,  K.C.,  for  the  specific  legatees. 

G.  F.  Shepley,  K.C.,  for  the  estate  of  John  Simpson. 

W.  W.  Ferguson,  for  the  estate  of  David  Fisher. 

March  10.  Boyd,  C.  : — The  modern  rule  is  to  get  at  the 
intention  of  the  testator  from  the  words  used  in  the  will  and 
codicil. 

Here  the  will  directs  the  payment  of  legacies  before  the 
estate  is  divided,  and  so  contemplates  their  being  paid  in  full. 

This  is  modified  by  the  codicil,  which  postpones  the  payment 
of  the  legacies  till  after  the  death  of  the  widow,  which  was  in 
1901. 

Before  that  time  there  had  been  a considerable  devastavit 
or  the  estate  after  the  death  of  the  executor  Simpson  by  the 
surviving  executor  Fisher.  The  consequence  of  this  was  that 
after  the  death  of  the  widow  more  than  one-third  of  the  estate 
had  been  dissipated.  The  will  directed  a division  of  the  whole 
corpus  of  the  estate  after  the  death  of  the  widow,  so  that  the 
absolute  ownership  of  two- thirds  should  go  to  Simpson  and 
oie- third  to  Fisher.  The  total  of  the  estate  now  falls  short  of 
the  original  two-thirds  as  it  would  have  been  before  the 
devastavit ; and  the  whole  of  it  vests  in  the  Simpson  estate, 
a id  the  question  arises  whether  the  legacies  should  abate 
proportionally  with  the  two-thirds  share  of  the  whole  given 
to  Simpson,  or  should  be  paid  in  full. 

I think  the  testator’s  intention  is  manifested  that  they 
should  be  paid  in  full,  not  only  in  the  will  but  in  the  codicil. 
The  direction  in  the  last  instrument  is  that  the  legacies  shall  be 
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paid  by  the  executors  as  soon  as  conveniently  can  be  after  the 
death  of  the  wife  out  of  the  two-thirds  of  the  property  and 
moneys  by  the  will  devised  and  bequeathed  to  Simpson. 

This  expression  directing  that  the  legacies  shall  be  paid  by 
the  executors  from  out  of  the  two-thirds  destined  for  Simpson 
appears  to  me  to  signify  that  the  legacies  were  in  effect  a charge 
upon  the  two-thirds,  to  be  paid  thereout,  leaving  what  surplus 
may  be  after  such  payment  for  the  Simpson  estate. 

I have  gone  through  a great  many  cases  beginning  with 
Dyose  v.  Dyose  (1715),  1 P.  Wms.  305,  which,  however,  has 
been  discredited  so  often  as  not  to  be  an  authority.  See  Baker 
V.  Farmer  (1867-8),  a very  instructive  case,  in  which  Malins, 
V.-C.,  applying  it  in  L.R.  4 Eq.  382,  was  overruled  in  appeal  : 
L.R.  3 Ch.  537. 

Petre  v.  Petre  (1851),  14  Beav.  197,  200,  which  has  been 
often  cited,  somewhat  resembles  this  case  as  shewing  that  the 
testator  was  not  dealing  with  an  ascertained  fund,  as 
distinguished  from  Page  v.  Leapingwell  (1812),  18  Ves.  463. 
But  of  all  the  cases,  perhaps  In  re  Tunno  (1890),  45  Ch.  D.  66, 
is  nearest  to  this.  The  use  of  the  word  “ residue  ” is  not 
necessarily  decisive,  for  that  may  be  explained  by  the  context 
of  the  will,  and  the  absence  of  that  word  in  this  will  does  not 
to  my  mind  afford  a substantial  reason  for  directing  the  legacies 
to  be  abated. 

The  legacies  should  be  paid  in  full,  with  interest  from  the 
time  when  the  money  was  first  in  the  hands  of  the  administra- 
tors de  bonis  non,  available  for  the  payment.  Costs  out  of  the 
estate. 


E.  B.  B. 
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[IN  CHAMBERS.] 

Re  Oliver  and  Bay  of  Quinte  R.W.  Co. 

Costs — Taxation  — Railway  Act — Delegation  by  Judge — Review — Principle  of 
Taxation — Items — Desistment — Arbitration. 

The  usual  and  convenient  course  in  regard  to  costs  of  proceedings  under  the 
Railway  Act,  51  Viet.  ch.  29  (D. ),  provided  for  by  secs.  154  and  158,  is  not 
' for  the  Judge  to  tax  in  the  first  instance,  but  to  relegate  the  bill  of  costs  to 
an  officer  conversant  with  the  practice  of  taxation  to  ascertain  what  has  been 
properly  incurred ; and  his  conclusions  may  be  adopted  or  varied  by  the 
Judge. 

If  lands  are  taken  compulsorily,  the  costs  should  be  allowed  in  larger  measure 
than  in  ordinary  litigation,  but  in  the  case  of  mere  desistment,  it  is  enough 
if  the  bill  is  fairly  taxed. 

Held,  with  regard  to  items  in  dispute  upon  taxation  : — 

1.  That  a consent  to  take  possession  was  not  part  of  desistment  proceedings, 
and  the  costs  of  it  were  properly  disallowed. 

2.  That  costs  of  steps  taken  to  appoint  a third  arbitrator  were  not  costs  of  the 
landowner  ; the  appointment  was  a matter  to  be  arranged  by  the  two 
arbitrators  already  named. 

3.  That  “instructions  for  brief”  upon  arbitration  should  be  allowed. 

4.  That  what  was  actually  disbursed  in  witness  fees  to  a necessary  and 
material  witness  as  to  value  should  be  allowed. 

5.  That  the  quantum  of  the  counsel  fee  upon  the  arbitration  was  in  the  dis- 
cretion of  the  taxing  officer,  and  should  not  be  interfered  with. 

6.  That  “instructions  to  move  for  costs  of  arbitration  ” was  properly  disallowed 
by  the  taxing  officer,  in  the  discretion  given  by  item  38  of  the  tariff  of  the 
Supreme  Court  of  Judicature. 

7.  That  the  costs  of  a formal  order  for  taxation  and  its  incidents,  and  not  a 
mere  fiat  or  direction  to  tax,  should  be  allowed,  the  liability  for  costs  having 
been  disputed  : see  6 O.L.R.  543. 

Motion  by  the  owner  of  the  equity  of  redemption  and  the 
mortgagee  of  land  by  way  of  appeal  from  or  for  reconsideration 
of  the  taxing  officer’s  rulings  upon  the  taxation  of  the  costs  of 
the  applicants  incurred  in  consequence  of  a notice  of  expro- 
priation of  the  land  given  by  the  railway  company  and 
subsequently  abandoned,  as  was  decided  upon  a former  motion 
(6  O.L.R.  543).  The  objections  to  the  taxation  are  stated  in 
the  judgment. 

The  motion  was  heard  by  Boyd,  C.,  in  Chambers,  on  the 
4th  March,  1904. 

A.  H.  Marsh,  K.C.,  for  the  applicants. 

W.  E.  Middleton,  for  the  railway  company. 

March  11.  Boyd,  C.  : — The  statute  provides  that  the  rail- 
way company  may  abandon  the  notice  to  take  land  and  all 
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proceedings  thereunder,  but  shall  be  liable  to  the  person  notified 
for  all  damages  or  costs  incurred  by  him  in  consequence  of 
such  notice  and  abandonment — such  costs  to  be  taxed  in  the 
same  manner  as  costs  after  an  award : 51  Viet.  ch.  29,  sec. 


158  (D.) 

By  sec.  154,  in  the  case  of  an  award,  the  amount  of  the 
costs,  if  not  agreed  upon,  may  be  taxed  by  the  Judge.  In  the 
new  Railway  Act  of  1903  the  interpretation  clause  declares 
that  the  expression  “costs”  includes  “fees,  counsel  fees,  and 
expenses : ” 3 Edw.  VII.  ch.  58,  sec.  2 (d.) ; but  that  does  not 
apply  to  past  proceedings. 

The  usual  and  convenient  course  is  not  for  the  Judge  to  tax 
in  the  first  instance,  but  to  relegate  the  bill  of  costs  to  an 
officer  conversant  with  the  practice  of  taxation  to  ascertain 
what  has  been  properly  incurred  in  the  proceeding.  And  his 
conclusions  may  be  adopted  or  varied  by  the  Judge.  That  is 
the  well  understood  method  of  procedure. 

Now,  as  to  this  particular  bill  and  the  objections  to  the 
taxation. 

I.  I overrule  the  first,  which  is  based  on  want  of  liberality  in 
taxing  items.  If  the  lands  are  taken  compulsorily,  the  cases 
shew  that  the  costs,  as  well  as  the  damages,  should  be  assessed 
in  larger  measure  than  in  ordinary  litigation,  but  in  a case  like 
this,  of  mere  desistment,  it  is  enough  if  the  bill  is  fairly  taxed. 
That  is  sufficient  to  shew  why  these  items  should  stand 
approved. 

II.  The  2nd  objection  is  overruled;  the  consent  to  take  posses- 
sion was  given  as  a preliminary,  and  it  stands  good  for  the  new 
notice  served  on  the  9th  July,  after  the  first  notice  had  been 
abandoned.  The  consent  is  not  part  of  the  desistment 
proceedings. 

III.  The  3rd  objection  is  overruled ; the  taxing  officer  was 
right  in  holding  that  the  steps  taken  to  appoint  a third  arbitrator 
are  not  costs  of  the  solicitor  or  owner,  but  are  matters  to  be 
arranged  by  the  two  appointed  arbitrators,  under  sec.  1 5 1. 

IV.  The  4th  objection  is  allowed,  as  to  instructions  for  brief. 
These  expropriation  proceedings  under  the  Railway  Acts  are 
really  statutory  arbitrations  and  may  well  be  classed  under 
item  163  in  the  tariff  of  costs.  As  to  municipal  arbitration  it  ’ 
is  said  that  the  taxation  is  to  proceed  as  in  other  and  ordinary. 
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litigation:  Re  Beaty  and  City  of  Toronto  (1889),  13  P.R.  316. 
If  it  is  proper  to  have  counsel,  then  brief  and  instructions  for 
brief  follow  as  of  course  : McCallum  v.  McCallum  (1885),  11 
P.R.  179.  On  taxation  substance  rather  than  form  is  to  be 
regarded : Re  Consolidated  Exploration  and  Finance  Go., 
[1899]  2 Ch.  599. 

V.  The  5th  objection  is  allowed;  on  the  affidavit  Mrs.  Edwards 
was  a necessary  and  material  witness  as  to  value,  and  what 
was  actually  disbursed  should  be  allowed. 

VI.  Having  regard  to  the  owner  s application  to  stay  the 
proceedings  before  the  arbitrators  by  injunction,  and  the  fact 
that  thereon  an  enlargement  was  had,  I think  the  fee  taxed  is 
sufficient.  It  is  a matter  of  quantum  and  discretion  as  to 
allowance,  which  is  rarely  interfered  with. 

VII.  This  is  disallowed — “ Instructions  to  move  for  costs  of 
arbitration.”  Item  38  of  the  tariff  applies,  and  the  officer’s 
judgment  should  not  be  disturbed  : S.  v.  K.  (1886),  30  Sol.  J.  220. 

VIII.  This  should,  in  the  circumstances,  be  allowed.  Where 
the  costs  are  given  direct  by  the  statute  according  to  the  resuft 
of  the  award,  it  would  be  needless  to  apply  for  an  order  to  tax 
the  costs — the  taxation  will  proceed  on  the  authority  of  the 
statute,  and  a hat  or  request  to  the  taxing  officer  will  suffice. 
The  Judge  may  tax,  or  he  may  ask  the  officer  who  is  more 
conversant  with  the  details  of  costs  to  act  as  his  delegate,  and 
adopt  or  modify  his  conclusion  embodied  in  the  allocatur.  But 
here  it  is  different — the  right  to  costs  was  contested — it  was 
argued  that  there  had  been  no  abandonment  of  the  first  notice 
under  the  statute,  and  that  no  liability  existed  on  the  part  of 
the  company.  This  preliminary  question  had  to  be  determined 
upon  affidavits,  and  a proper  outcome  of  such  contest  was  an 
order  declaring  the  liability.  What  would  in  the  completed 
arbitration  be  determined  by  the  award  was  in  this  case 
determined  by  the  order  giving  costs.  The  order,  therefore, 
and  its  incidents,  should  be  included  in  the  taxation. 

Having  regard  then  to  these  rulings,  I increase  the  bill  of 
costs  by  the  addition  of  $16.75,  making  the  whole  bill  as 
finally  settled  $16.75  + 81. 81=$98.56.  No  costs  of  this  recon- 
sideration of  the  taxing  officer’s  rulings.  Success  is  divided, 
and  some  of  the  points  are  new. 
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[IN  THE  COURT  OF  APPEAL.] 

c.  A.  Victor  Sporting  Goods  Co.  v.  Harold  A.  Wilson  Company. 

1903 

Patent  for  Invention — Construction  of  Articles  Previous  to  Patent — Right  to  Sell 
May  27.  After  Patent — Consent  of  Inventor — R.S.C.  1886,  ch.  61,  sec.  46. 

1904  The  defendants  bought  from  the  plaintiffs  a punching  bag,  which  had  on  it  the 

words  “Pat.  applied  for,”  and  before  the  issue  of  the  patent  manufactured 

April  18.  and  advertised  for  sale  a number  of  similar  bags  in  spite  of  the  plaintiffs’ 
remonstrances ; and  after  patent  obtained  by  the  plaintiffs,  nevertheless 
continued  to  sell  the  bags  which  they  had  so  manufactured  : — 

Held,  that  the  defendants  were  entitled  to  do  so  under  sec.  46  of  the  Patent 
Act,  R.S.O.  1886,  ch.  61  ; and  that  it  made  no  difference  that  they  had 
acted  without  the  consent  and  allowance  of  the  inventor. 

Powell  Y.  Chown,  (1894)  25  O.R.  71,  distinguished. 

Lean  v.  Huston  (1885)  8 O.R. , 521  referred  to  and  distinguished. 

This  was  an  appeal  from  the  following  judgment  of  Mac- 
Mahon,  J.,  delivered  after  trial  of  this  action  by  him,  with- 
out a jury,  at  Hamilton  on  May  18th,  1903.  The  action  was 
for  infringement  of  a patent  under  the  circumstances  stated  in 
the  judgments. 

May  27,  1903.  MacMahgn,  J.  : — An  application  was  made 
to  the  United  States  Patent  Office  for  a patent  on  a punching 
bag  invented  by  the  plaintiff  Whitney,  called  the  “ Twentieth 
Century  Punching  Bag,”  which  was  not  issued  at  the  time  the 
order  hereinafter  referred  to  was  received  by  the  plaintiffs  from 
the  defendants,  but  a patent  was  issued  to  Whitney  by  the 
United  States  Patent  Office  subsequent  to  the  receipt  of  such 
order.  The  plaintiff  company,  which  carried  on  its  business  at 
Springfield,  Mass.,  was,  with  the  assent  of  Whitney,  manufac- 
turing these  bags  and  putting  them  on  the  market  in  the 
United  States.  The  defendants  being  aware  of  this  bag  being 
on  the  market  wrote  to  the  plaintiff  company  on  April  3rd, 
1901,  asking  them  to  ship  one  of  their  bags  and  platform  to 
them  at  Toronto,  and  the  plaintiffs  on  April  11th  complied  with 
the  said  order.  An  application  for  a patent  was  sent  by  the 
plaintiffs  to  the  Patent  Office  at  Ottawa  on  March  7th,  1901, 
and  the  inventor  Mr.  Whitney  said  that  on  the  platform  sent 
to  the  defendants  there  was  a notice  that  a patent  had  been 
applied  for,  and  a patent  was  issued  for  the  Dominion  on 
January  21st,  1902.  Harold  A.  Wilson  admits  that  he  got  a 
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sample  of  the  platform  and  examined  it,  but  said  that  he  did  C.  A. 

not  observe  that  a notice  was  stamped  thereon,  ''patent  applied 

for!'  He  admitted  that  he  thought  it  was  a “ good  thing,”  and  Victor 

would  likely  be  an  article  commanding  a good  sale,  and  he  got  jj  ^ wilson 

the  bag  and  platform  from  the  plaintiff  company  as  a pattern  Co. 

from  which  to  manufacture  and  sell  in  Canada.  What  was 

stamped  on  the  platform  the  defendants  were  bound  to  take 

notice  of,  and  they  cannot  shield  themselves  from  liability  as 

infringers  of  the  plaintiff’s  patent  by  saying  that  they  did  not 

observe  that  the  notice  was  stamped  upon  the  platform  they 

received.  They  got  the  sample  bag  and  platform  avowedly  for 

the  purpose  of  infringing  the  plaintiff’s  patent.  The  inventor 

says  that  the  article  manufactured  by  the  defendants  is  covered 

by  his  patent ; and  it  is  to  be  observed  that  the  literature 

published  by  the  plaintiff  company,  describing  and  dealing  with 

their  bags,  is  copied  almost  verbatim  in  the  catalogues  issued 

by  the  defendants  after  they  had  manufactured  one  hundred  of 

the  bags. 

There  was  no  license  given  by  the  plaintiffs  to  the  defen- 
dants to  manufacture  the  punching  bag  which  had  been 
invented  by  Whitney,  and  the  plaintiffs  were  protected  by  the 
application  which  Whitney  had  made  to  the  Patent  Office  in 
Canada:  see  Fowell  v.  Ghown  (1894),  25  O.  R.  71;  Hovey  v. 

Stevens  (1846),  2 Robb’s  Pat.  Cases  479  ; Pierson  v.  The  Eagle 
Screw  Co.  (1844),  3 Story  C.C.  Rep.  402;  R.S.C.  1886,  ch.  61, 
sec.  46;  Compiled  Statutes,  U.S.,  vol.  III.,  sec.  4899;  Ridout  on 
Patent  Law,  p.  424. 

According  to  Mr.  Wilson’s  evidence,  the  defendants  sold 
only  fifty-five  out  of  the  one  hundred  manufactured — twenty 
before  the  issue  of  the  patent  and  thirty-five  after.  The  profits 
arising  from  the  sales  did  not  turn  out  as  great  as  he  had 
anticipated. 

There  will  be ’judgment  for  the  plaintiffs  for  the  sum  of  one 
hundred  dollars  damages  and  an  order  directing  the  defendants 
to  deliver  to  the  plaintiffs  the  forty-five  bags  and  platforms  on 
hand  in  order  that  they  may  be  destroyed. 

The  appeal  was  argued  on  December  16th,  1903,  before 
Moss,  C.J.O.,  OsLER,  Maclennan,  Garrow,  and  Maclaren, 

JJ.A. 
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E.  Bo.yly  and  Eric  Armour,  for  the  defendants,  appellants, 
contended  that  as  no  patent  is  in  existence  prior  to  its  issue, 
prior  manufacture  and  sale  cannot  be  an  infringement ; that 
there  are  no  patents  at  common  law,  and  the  plaintiffs  must 
bring  themselves  within  the  Patent  Act,  R.S.C.  1886,  ch.  61, 
which  protects  a patentee  only  from  date  of  issue  of  the  patent ; 
that  the  defendants  had  a right  to  sell,  after  issue  of  the 
patent,  stock  on  hand  manufactured  prior  to  such  issue : R.S.C. 
1886,  ch.  61,  sec.  46,  which  is  founded  on  12  Viet.  ch.  24,  sec. 
12,  an  enactment  taken  almost  verbatim  from  sec.  7 of  United 
States  Patent  Act,  1839  ; that  Ridout  on  Patents,  p.  421,  is  in 
error  in  saying  that  the  words  “ with  the  consent  or  allowance 
of  the  inventor  ” in  sec.  46,  refer  to  “ purchased,  constructed, 
acquired  or  used  ” at  the  beginning  of  that  section  : Hardcastle 
on  Statute  Law,  3rd  ed.,  p.  100 ; Fowell  v.  Chown,  25  0.  R.  71 ; 
that  the  United  States  enactment  differs  from  ours  in  that 
“ application  ” is  there  used  instead  of  “ issue,”  as  in  our  own 
earlier  legislation ; that  the  two  Acts  not  being  identical  in 
terms,  recourse  should  not  be  had  to  the  courts  of  a foreign 
country  to  find  reasons  for  giving  a meaning  to  an  Act  of 
Parliament  different  from  that  to  be  drawn  from  the  terms 
used  therein  : Attorney -General  of  Manitoba  v.  Attorney - 
General  of  Canada  (1903),  8 Ex.  C.  R.  337,  342;  that  the 
words  “ patent  applied  for  ” have  no  significance  under  the 
Dominion  Patent  Act ; that  the  date  of  the  application  is 
immaterial,  the  date  of  the  issue  being  the  controlling  date, 
otherwise  sec.  8 would  be  unnecessary:  see  also  secs.  6,  16,  21, 
29.  They  also  referred  to  Unwin  v.  Heath  (1855),  16  C.B. 
713,  at  p.  738;  ParJees  v.  Hulme  (1849),  1 Samuel  S.  Fisher’s 
Pat.  Cas.,  pp.  44,  54;  Kidder  v.  Smart  (1884),  8 O.  R.  362,  at 
p.  369 ; Stead  v.  Anderson  (1847),  4 C.B.  806. 

J.  W.  Nesbitt,  K.  C.,  for  the  plaintiffs,  contended  that  sec. 
46  of  R.S.C.  1886,  ch.  61,  only  applies  to  those  who  act  in  good 
faith,  not  to  those  who  act  in  a fraudulent  manner ; that  it  does 
not  protect  a pirated,  surreptitious,  or  fraudulent  obtaining,  and 
it  has  been  so  held  in  the  United  States  under  a similar  section ; 
that  acquired  ” means  acquired  from  the  inventor,  or  at 
any  rate  not  in  fraud  of  him  : Andrews  v.  Hovey  (1888),  124 
US.  694,  at  p.  702;  that  sec.  46  should  not  be  so  construed  as  to 
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permit  what  was  done  here,  but  so  as  to  protect  the  patentee : 
Hardcastle  on  Statute  Law,  3rd  ed.,  p.  Ill ; Maxwell  on 
Statutes,  3rd  ed.,  sec.  277. 

Bayly,  in  reply,  contended  that  there  was  no  breach  of  faith  h. 
or  fraud  here  as  in  most  of  the  American  cases ; that  the  whole 
theory  of  the  United  States  patent  law  was  much  more  in 
favour  of  the  patentee  than  our  own  is. 

April  18.  The  judgment  of  the  Court  was  delivered  by 
OSLEE,  J.A. : — Appeal  by  the  defendants  from  the  judgment  of 
MacMahon,  J.,  at  the  trial. 

The  action  was  brought  to  restrain  the  defendants  from 
infringing  a patent  granted  to  the  plaintiff  Whitney  for 
improvements  in  punching  bags,  the  plaintiffs’  case  being  that 
after  the  plaintiff  had  lodged  his  application  for  patent  in  the 
Canadian  Patent  Office,  the  defendants  obtained  from  the 
plaintiffs  one  of  their  invented  machines  and  proceeded  to 
manufacture  reproductions  thereof.  The  plaintiff  Whitney 
obtained  his  patent  in  due  course,  but  the  defendants,  as  it  was 
alleged,  continued  to  infringe  it  by  selling  the  articles  which 
had  been  manufactured  by  them  between  the  date  of  the 
application  and  the  date  of  the  patent.  The  defendants  denied 
that  they  had  infringed  or  intended  to  infringe  the  plaintiffs’ 
patent ; alleged  that  before  the  issue  of  the  patent  they  con- 
structed the  invention  for  which  the  patent  was  afterwards 
granted,  and  contended  that  under  sec.  46  of  the  Patent  Act 
they  had  the  right  to  sell  the  specific  articles  so  constructed  by 
them  before  the  issue  of  the  patent  without  being  liable  to  the 
plaintiffs  for  so  doing. 

The  material  facts  and  dates  are  as  follows  : — ■ 

The  plaintiff  Whitney  carries  on  business  as  a manufacturer 
of  sporting  goods  at  Springfield,  Mass.,  U.S.,  under  the  name  of 
his  co-plaintiffs.  He  was  the  inventor  of  the  new  and  useful 
improvement  in  question,  and  on  March  7th,  1901,  lodged 
in  the  Patent  Office  at  Ottawa  his  application  for  a patent 
therefor. 

On  April  3rd,  1901,  the  defendants  having  seen  in  an 
advertising  pamphlet  issued  by  the  plaintiffs  illustrations 
of  the  different  forms  in  which  the  invention  was  constructed, 
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under  the  descriptive  title  “ Victor : 20th  Century  Striking 
Bag,”  sent  an  order  to  the  plaintiffs  for  a sample  of  “Your 
No.  2,  20  th  Century  Striking  Bag  Platform,  complete 

with  bag,  billed  at  $8.50.”  The  plaintiffs  sent  the  sample  as 
requested.  On  the  illustration  were  the  words  “ Pat.  applied 
for,”  and  the  plaintiffs’  trade-mark.  These  were  also  on  the 
sample  sent  forward.  In  the  following  month  of  May  the 
defendants  had  100  punching  bags  and  platforms  manufactured 
in  accordance  with  the  sample,  and  some  time  in  September, 
1901,  issued  their  annual  catalogue,  in  which  they  inserted  an 
electrotyped  illustration  copied  exactly  from  that  of  the  plain- 
tiffs, even  to  the  words  “ Pat.  app’d  for,”  and  the  trade-mark, 
accompanied  also  by  a descriptive  advertisement  taken  verbatim 
from  the  plaintiffs’  book,  except  that  they  called  their  bag 
“Wilson’s  JNew  Era  Punching  Bag.” 

On  November  19th,  1901,  the  plaintiffs  wrote  to  the 
defendants  remonstrating  with  them  and  contending  that 
their  rights  were  protected  by  the  pending  application  in 
the  Patent  Office.  Of  this  the  defendants  took  no  notice. 
The  plaintiffs’  patent  was  issued  on  January  21st,  1902,  and 
the  defendants  insisting  on  their  right,  notwithstanding  the 
patent,  to  dispose  of  the  remainder  of  the  articles  which  they 
had  manufactured  in  the  previous  May,  this  action  was  brought. 
It  may  be  noted,  though  it  does  not  seem  to  have  any  bearing 
on  the  question  in  dispute,  that  on  March  11th,  1902,  two 
patents  covering  the  whole  of  the  invention  embraced  in  the  ^ 
Canadian  patent  were  granted  to  Whitney  in  the  United 
States,  the  application  for  the  first  of  which  was  filed  on 
February  15th,  1901,  and  that  for  the  second  on  September 
12th,  1901,  in  the  U.S.  Patent  Office. 

The  defendant  Wilson  said  that  he  noticed  the  words, 

“ Patent  applied  for,”  and  the  plaintiffs’  trade-mark  on  the 

sample ; he  supposed  they  meant  patent  applied  for  in  the 

United  States.  He  got  the  sample  for  the  purpose  of  making 

the  article  if  it  was  satisfactory.  Asked  if  he  thought  it  quite 
honest,  he  answered  that  it  was  done  every  day  — done 
frequently.  Would  not  have  done  it  had  he  known  that  a 
patent  had  been  applied  for  in  Canada.  He  knew  that  the 
invention  was  owned  by  the  plaintiff  company.  Did  not  write 
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to  Whitney  to  find  out  where  patent  was  applied  for  : thought 
it  was  a good  thing  and  that  he  would  take  it  without  inquiry, 
knowing  that  it  was  the  company’s  property  in  the  United 
States. 

The  learned  trial  Judge  held  that  as  no  license  had  been 
given  to  the  defendants  to  manufacture  the  invention,  the 
plaintiffs  were  protected  by  the  application  which  Whitney 
had  made  to  the.  Patent  Office  in  Canada  previous  to  selling  the 
sample  machine. 

The  defendants  rely  upon  section  46  of  the  Patent  Act, 
R.S.C.  1886,  ch.  61.  They  contend  that  by  force  of  the  first 
part  of  that  section  the  articles  manufactured  by  them  before  the 
issue  of  the  patent,  though  without  the  license  of  the  inventor, 
are  not  protected  by  the  patent,  and  that  they  are  at  liberty  to 
use  and  sell  them  to  others  as  if  the  invention  had  not  been 
patented.  The  plaintiffs  insist  that  the  section  extends  only  to 
protect  articles  manufactured  with  the  consent  or  allowance  of 
the  inventor;  and  in  any  event  that  it  was  not  intended  to 
protect  a fraudulent  or  surreptitious  use  of  the  invention. 

By  sec.  7 of  the  Patent  Act  a patent  can  only  be  granted 
for  an  invention  which  has  not  been  in  public  use  or  on  sale 
with  the  consent  or  allowance  of  the  inventor,  for  more  than 
one  year  previously  to  his  application  for  patent  therefor  in 
Canada. 

There  may,  therefore,  be  a user  or  sale  of  the  invention 
before  the  application  for  the  patent,  which  would  not  affect 
the  inventor’s  right,  namely,  a user  or  sale  without  his  consent 
or  allowance. 

And  by  sec.  20  every  patent  granted  under  the  Act  shall 
“ . . . grant  to  the  patentee  and  to  his  legal  representatives 

for  the  term  therein  mentioned  from  the  granting  of  the  same, 
the  exclusive  right,  privilege  and  liberty  of  making,  construct- 
ing and  using  and  vending  to  others  to  be  used,  the  said 
invention.  . . 

If  these  were  the  only  sections  to  be  considered,  the  right 
of  the  plaintiffs  to  restrain  the  defendants  from  selling  the 
articles  in  question  after  the  issue  of  the  patent,  though 
manufactured  by  them  before  it,  would  be  clear,  the  validity  of 
the  patent  not  being  questioned. 
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By  sec.  8,  as  amended  by  the  Act  of  1892,  55-56  Viet.  ch. 
24,  sec.  1,  D.  the  holder  of  a foreign  patent  may  obtain  a patent 
in  Canada  if  he  applies  for  it  within  a year  from  the  date  of 
issue  of  his  first  foreign  patent,  and  if,  within  three  months 
after  the  date  of  the  issue  of  a foreign  patent,  he  gives  notice 
to  the  commissioner  of  his  intention  to  apply  for  a patent  in 
Canada,  then  no  other  person  who  has  commenced  to  manu- 
facture the  same  device  in  Canada  during  the  period  of  one 
year,  shall  be  entitled  to  continue  the  manufacture  in  Canada 
after  the  inventor  has  obtained  a patent  in  Canada,  without  his 
consent. 

The  section  is  not  directly  applicable  to  the  present  case,  as 
the  inventor  did  not  elect  to  obtain  a patent  in  a foreign 
country  before  obtaining  a patent  in  Canada,  but  it  throws 
light  on  the  meaning  of  sec.  46.  It  recognizes  the  right  of 
any  one  to  manufacture  in  Canada  up  to  the  date  of  the 
issue  of  the  Canadian  patent,  notwithstanding  the  existence  of 
the  foreign  patent,  and  the  notice  of  intention  to  apply  and  the 
application  for  the  Canadian  patent,  but  makes  no  provision 
for  the  right  to  sell,  after  the  date  of  the  issue  of  the  Canadian 
patent,  the  specific  articles  manufactured  previous  to  that  date. 

Then,  under  the  heading  “ General  Provisions,”  comes  sec- 
46,  which  for  convenience  I divide  into  numbered  clauses. 
(1)  “Every  person  who,  before  the  issuing  of  a patent,  has 
purchased,  constructed,  or  acquired  any  invention  for  which  a 
patent  is  afterwards  obtained  under  this  Act,  shall  have  the 
right  of  using  and  vending  to  others  the  specific  article 
patented,  and  so  purchased,  constructed  or  acquired  before  the 
issue  of  the  patent  therefor,  without  being  liable  to  the 
patentee  or  his  legal  representatives  for  so  doing:  (2)  but  the 
patent  shall  not  as  regards  other  persons,  be  held  invalid  by 
reason  of  such  purchase,  construction  or  acquisition,  or  use  of 
the  invention,  by  the  person  first  aforesaid,  unless  the  same 
was  purchased,  constructed,  acquired  or  used,  with  the  consent 
or  allowance  of  the  inventor  thereof,  for  a longer  period  than 
one  year  before  the  application  for  a patent  therefor — making^ 
the  invention  one  which  had  become  public  and  in  public 

The  section  comes  to  us  through  the  Patent  Act,  12  Vict.J| 
ch.  24,  sec.  12  (1849),  and  35  Viet.  ch.  26,  sec.  48  D.  (1872).  It  , 
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is  founded  upon  the  American  Patent  Act  of  1839,  sec.  7 : see 
Foivell  V.  CJiown,  25  O.R.  71,  76,  per  Street,  J.  The  only 
difference  between  the  two  provisions  is  that  the  American  Act 
refers  to  a purchase  or  construction  prior  to  the  application  for 
the  patent,  while  ours  refers  to  a purchase  or  construction  prior 
to  the  date  of  its  issue,  and  the  second  clause  of  our  section 
speaks  of  a purchase,  construction,  etc.,  with  the  consent  or 
allowance  of  the  inventor — so  as  to  make  the  invention  one 
which  had  become  public  and  in  public  use,  a change  necessi- 
tated by  the  reference  to  this  in  section  7. 

The  two  clauses  of  the  section  are,  however,  entirely  distinct, 
and  the  questions  involved  therein  quite  different,  as  Blatch- 
ford,  J.,  points  out  in  Andrews  v.  Hovey,  124  U.S.  694,  702  : 
“ The  first  clause  relates  to  the  particular  right  of  a particular 
person  to  use  a particular  machine,  manufacture  or  composition 
of  matter  after  the  grant  of  the  patent,  and  notwithstanding  its 
grant,  and  in  no  manner  relates  to  the  validity  or  invalidity  of 
the  patent.  The  second  clause  relates  wholly  to  the  validity  of 
the  patent.”  In  Fowell  v.  Chown,  supra,  it  was  held  that  sec. 
46  did  not  authorize  one  who  had  with  full  consent  of  the 
inventor  manufactured  and  sold  for  less  than  a year  before  the 
issue  of  the  patent,  the  invention  afterwards  patented,  to  con- 
tinue the  manufacture  after  the  issue  thereof,  but  merely 
permitted  him  to  use  and  sell  the  articles  manufactured  by  him 
prior  thereto.  The  right  of  a person  who  had  manufactured  or 
constructed  the  invention  prior  to  the  issue  of  the  patent, 
without  the  inventor’s  consent,  was  not  in  question,  and  this  is 
the  principal  difference  between  that  case  and  the  case  at  bar. 

Upon  the  best  consideration  I have  been  able  to  give  to  the 
question,  I am  of  opinion  that  the  right  of  the  person  who  has 
constructed  the  invention  prior  to  the  issue  of  the  patent,  to 
use  and  vend  the  specific  article  or  machine  so  constructed, 
without  being  liable  to  the  patentee  for  so  doing,  does  not 
depend  upon  his  having  so  constructed  it  with  the  consent  or 
license  of  the  inventor. 

In  Andrews  v.  Hovey,  123  U.S.  267,  confirmed  on  rehearing, 
124  U.S.  694,  supra,  the  question  arose  upon  the  second  clause 
of  sec.  7 of  the  American  Patent  Act  of  1839,  the  defendant 
contending  that  the  purchase,  sale,  or  prior  use  must  have  been 
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with  the  consent  of  the  inventor  in  order  to  affect  the  validity 
of  the  patent.  It  was  held  that  the  proper  construction  of  that 
clause  of  the  section  was  that  if  more  than  two  years  before  the 
application  for  the  patent  the  invention  covered  by  it  was  in 
public  use,  whether  with  or  without  the  consent  of  the  subse- 
quent patentee,  the  patent  was  rendered  invalid.  Owing  to  the 
change  in  the  second  part  of  the  corresponding  section  of  our 
Act  the  decision  would  probably  be  no  guide  to  the  construction 
of  the  latter,  but  as  an  exposition  of  the  meaning  of  the  first 
clause  of  the  section  to  which,  as  I have  said,  the  first  clause  of 
our  section  with  the  change  already  referred  to  corresponds,  I 
may  quote  and  adapt  the  language  of  Blatchford,  J.,  at  p.  273 
of  vol.  123  : “The  first  clause  of  the  section  provides  for  the 
protection  of  a person  who  before  [the  issuing  of  a patent] 
purchases  or  constructs  a specific  machine  or  article,  and  declares 
that  he  may  use  and  sell  such  specific  machine  or  article  after 
the  patent  is  issued,  without  liability  to  the  patentee.  The 
section  does  not  require,  in  order  to  this  protection,  that  the 
purchase  or  construction  shall  have  been  with  the  consent  or 
allowance  of  the  person  who  afterwards  obtains  the  patent  and 
seeks  to  enforce  it  against  such  purchaser  or  constructor.  The 
words  ‘ consent  or  allowance  ’ are  not  found  in  the  provision. 
The  only  requirement  is  that  the  specific  machine  or  article 
shall  have  been  purchased  or  constructed  at  some  time  prior  to 
[the  issue  of  the  patent].”  The  second  clause  of  our  section 
then  passes  to  consider  the  effect  upon  the  validity  of  the 
patent  of  such  purchase,  construction,  acquisition  or  use  of  the 
invention  by  the  person  first  aforesaid,  and  declares  that  the 
patent  shall  not  as  regards  other  persons  be  held  invalid  by 
reason  thereof,  unless  the  same  was  with  the  consent  or  allowance 
of  the  inventor  for  a longer  period  than  one  year  before  the 
application  for  the  patent,  making  the  invention  one  which  had 
become  public  and  in  public  use  ; that  is  to  say,  where  the  user 
had  been  of  such  a character  as  would  invalidate  the  patent. 

The  second  clause  of  the  section  relates  to  the  validity  of 
patent  and  to  such  a user  as  would  affect  it.  There  may,  as  I 
have  said,  be  a user  which  would  not  affect  it,  i.e.,  a user  without 
the  consent  or  allowance  of  the  inventor,  and  I think  we  cannot 
restrict  the  large  and  general  language  of  the  first  part  of  the 
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section  by  which  certain  exceptions  from  the  monopoly  of  the 
patent  a/e  created  by  reading  into  it  words  not  found  there,  and 
holding  that  the  prior  user,  construction,  etc.,  must  have  been 
with  the  consent  or  allowance  of  the  inventor.  Section  8, 
which  I have  already  referred  to,  favours  the  view  I take  of  the 
meaning  of  the  first  branch  of  sec.  46,  as  there  would  otherwise 
be  no  protection  for  a person  who  had  lawfully  continued  to 
manufacture  a device  patented  in  a foreign  country  up  to  the 
date  of  issue  of  the  Canadian  patent. 

The  law  in  the  United  States  on  this  subject  is  now  regulated 
by  an  Act  of  1870,  United  States  Compiled  Statutes,  1901,  vol. 
3,  sec.  4899,  which,  in  re-enacting  the  first  part  of  sec.  7 of  the 
Act  of  1839,  specially  requires,  in  order  to  confer  the  right  to 
use  the  specific  thing  in  question,  that  the  purchase  of  it  shall 
have  been  from  the  inventor,  or  that  the  construction  of  it  shall 
have  been  with  his  knowledge  and  consent : Ridout  on  Patents, 
p.  425. 

The  case,  however,  is  not  concluded  in  favour  of  the  defen- 
dants by  the  view  I have  taken  of  the  proper  meaning  of  the 
first  clause  of  sec.  46.  That  provision  was  not  intended  to 
protect  a mere  wrongdoer  who,  to  use  the  language  of  Story,  J.^ 
in  Pierson  v.  Eagle  Screw  Go.,  3 Story  C.C.  Rep.  402,  405,  “ by 
fraud  or  artifice  or  gross  misconduct  has  gotten  knowledge  of 
the  patentee’s  invention  before  he  could  obtain  his  patent.” 
This  was  so  decided  by  the  Supreme  Court  in  Kendall  v. 
Winsor  (1858),  21  How.  322,  under  the  first  clause  of  sec.  7 of 
the  American  Patent  Act  of  1839.  See  also  Andrews  v.  Hovey, 
124  U.S.  694,  at  p.  708 ; Hovey  v.  Stevens,  2 Robb’s  Pat.  Cases, 
479,  490;  and  Curtis  on  Patents  (1873).  sec.  391. 

The  principles  applicable  to  this  part  of  the  case  are  those 
expounded  by  Turner,  N .-C.,  in  Morrison  v.  Moat  (1851),  9 Hare 
241.  There,  to  quote  from  the  head  note,  “an  injunction  was 
granted  to  restrain  the  use  of  a secret  in  the  compounding  of  a 
medicine  not  being  the  subject  of  a patent,  and  to  restrain  the 
sale  of  such  medicine  by  a defendant  who  acquired  a knowledge 
of  the  secret  in  violation  of  the  party  by  whom  it  was 
communicated  and  in  breach  of  trust  and  confidence.”  The 
Vice-Chancellor  said,  at  pp.  255-9 : “ That  the  Court  has 
exercised  jurisdiction  in  cases  of  this  nature  does  not,  I think 


C.  A. 

1904 

Victor 

V. 

H.  A.  Wilson 
Co. 

Osier,  J.A. 


580 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 

1904 

Victor 

V. 

H.  A.  Wilson 
Co. 

Osier,  J.A. 


admit  of  any  question.  Different  grounds  have  indeed  been 
assigned  for  the  exercise  of  that  jurisdiction.  In  some  cases  it 
has  been  referred  to  property,  in  others  to  contract,  and  in 
others  again  it  has  been  treated  as  founded  upon  trust  or 
confidence,  meaning,  as  I conceive,  that  the  Court  fastens  the 
obligation  on  the  conscience  of  the  party  and  enforces  it  against 
him  in  the  same  manner  as  it  enforces  against  a party  to  whom 
a benefit  is  given,  the  obligation  of  performing  a promise,  on 
the  face  of  which  a benefit  has  been  conferred.  ...  It  was 
much  pressed  in  argument  on  the  part  of  the  defendant  that  the 
effect  of  granting  an  injunction  in  such  a case  would  be  to  give 
the  plaintiffs  a better  right  than  that  of  a patentee.  . . But 

what  we  have  to  deal  with  here  is  not  the  right  of  the  plaintiffs 
against  the  world  but  their  right  against  the  defendant.  It 
may  well  be  that  the  plaintiffs  have  no  title  against  the  world 
in  general,  and  may  yet  have  a good  title  against  this  defendant.” 

These  passages  were  quoted  by  my  learned  brother  Ferguson 
in  Lean  v.  Huston  (1SS5),  8 O.R.  521,  an  action  by  persons  who 
were  foreign  patentees  of  an  invention  which  they  meant  to  have 
patented  with  certain  improvements  in  Canada.  They  employed 
the  defendant  to  make  a model  for  them,  placing  the  U.S. 
patent  in  his  hands  for  that  purpose.  During  his  employment 
the  defendant  took  out  a Canadian  patent  for  a similar  article 
and  proceeded  to  manufacture  it  thereunder.  It  was  held, 
following  Morrison  v.  Moat,  that  the  plaintiffs’  title  was  good 
against  the  defendant,  though  it  might  not  be  good  against  the 
public.  See  also  Brown  y.  Freeman  (1864),  4 N.R.  477  ; Tuck 
& tSons  V.  Priester  (1887),  19  Q.B.D.  629;  and  Pollard  v 
Photographic  Go.  (1888),  40  Ch.  D.  345. 

Upon  the  whole,  though  I may  think  that  the  defendants’ 
conduct  was  not  honourable,  I am  unable  to  hold  that  the 
plaintiffs  have  made  out  a case  sufficiently  strong  to  bring  them 
within  the  principle  of  these  decisions  and  to  deprive  them  of 
the  benefit  of  sec.  46.  The  facts  fall  far  short  of  those  with 
which  the  Courts  had  to  deal  in  any  of  these  cases.  The  defen- 
dants’ knowledge  of  the  plaintiffs’  invention  was  not  obtained 
surreptitiously  or  by  stealth,  or  in  violation  of  any  stipulation 
as  to  secrecy,  or  of  any  term  or  condition  on  which  the  sample 
was  sold  to  them.  It  cannot  be  said  that  there  was  any  breach 
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of  faith  or  confidence  on  their  part.  They  bought  from  the 
plaintiff  for  value  in  open  market,  as  it  may  be  said,  an  inven- 
tion which  the  plaintiffs  must  have  known  was  not  covered  by 
any  patent  in  this  country,  and  though  he  had  lodged  his 
application  for  a patent,  that  gave  him  no  property  in  his 
invention  in  Canada  so  as  to  affect  even  persons  having  notice 
of  it  with  an  obligation  not  to  manufacture  it  here. 

The  appeal  must  be  allowed. 

Wade  V.  Metcalf  (1889),  129  U.S.  202 ; Peabody  v.  Norfolk, 
(1868),  98  Mass.  452 ; Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  voL 
22,  pp.  272-273,  n.  4,  433,  n.  8. 
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[IN  THE  COURT  OF  APPEAL.] 

PUTERBAUGH 

V. 

The  Gold  Medal  Furniture  Manufacturing  Co. 

Defamation — Libel — Publication — Privilege — Dictating  Letter  to  Stenographer. 

The  manager  of  the  defendant  company  handed  to  his  stenographer  to  be  type- 
written a draft  letter  written  in  the  interest  of  the  company,  but  uncon- 
nected with  its  ordinary  business,  which  contained  defamatory  statements : — 
Held,  on  the  authority  of  Pullman  v.  Hill  <&;  Go.,  [1891]  1 Q.B.  524,  that 
privilege  was  taken  away  by  the  publication  to  the  stenographer,  and  the 
defendant  company  was  liable. 

Pullman  v.  Hill  ^ Go.  [1891],  1 Q.B.  524,  commented  on. 

Judgment  of  the  Divisional  Court,  5 O.L.R.  680,  reversed. 

This  was  an  appeal  from  the  judgment  of  the  Divisional 
Court  reported  5 O.L.R.  680,  and  was  argued  on  January  25th 
and  26th,  1904,  before  Moss,  C.J.O.,  and  Osler,  Maclennan, 
Garrow,  and  Maclaren,  JJ.A. 

E.  E.  A.  Du  Vernet,  for  the  plaintiff,  appellant,  relied  upon 
Pullman  v.  Hill  & Co.,  [1891]  1 Q.B.  524;  and  contended  that 
there  had  been  publication,  and  that  there  was  no  privilege ; 
and  that  Boxsius  v.  Goblet  Freres,  [1894]  1 Q.B.  842,  had  not 
overruled  Pullman  v.  Hill  & Co.  He  also  referred  to  Robin- 
son V.  Dun  (1897),  24  A.R.  287,  and  cases  cited  therein,  and  to 
Mason  v.  Johnston  (1893),  20  A.R.  412. 

F.  C.  Cook,  for  the  defendants,  contended  that  it  was  not 
publication  for  two  employees  of  a corporation,  one  having  the 
duty  to  dictate  and  the  other  to  produce  a letter,  jointly 
producing  the  letter ; that  methods  of  doing  business  in 
England  and  here  were  different,  and  the  use  of  a stenographer 
was  not  so  necessary  in  England,  and  that,  therefore,  Pullman 
V.  Hill  & Co.  did  not  apply  here,  while  Owen  v.  J.  S.  Ogilvie 
Publishing  Co.  (1898),  32  App.  Div.  (Hun)  465,  was  on  all 
fours  with  this  case ; and  that  the  occasion  was  privileged  : 
Lawless  v.  Anglo- Egyptian  Cotton  and  Oil  Co.  (1869),  L.R.  4 
Q.B.  262,  at  p.  269;  Tench  v.  Great  Western  R.W.  Co.  (1873), 
33  U.C.R.  8,  at  p.  47,  and  cases  there  cited ; Harper  v. 
Hamilton  Retail  Grocers  Association  (1900),  32  O.R.  295; 
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that  in  Pullman  v.  Hill  & Co.,  [1891]  1 Q.B.,  at  p.  528,  the 
stenographer  was  not  under  any  duty  to  receive  the  letter  ; and 
that  Abra  had  no  authority  to  bind  his  company  in  such  a 
matter  as  this  : Carroll  v.  Penherthy  Injector  Company  (1889), 
16  A.R.  446. 

Du  Vernet,  in  reply,  referred,  on  the  question  of  authority, 
to  Neville  v.  Fine  Arts  and  General  Insurance  Co.,  [1897]  A.C. 
68 ; Odger  on  Slander  and  Libel,  3rd  ed.  pp.  123,  175. 

April  18.  Moss,  C.J.O.  : — I agree  that  the  result  of  this 
appeal  must  be  as  stated  in  the  judgment  of  my  brother  Osier. 

The  case  seems  to  be  covered  by  decision.  Indeed,  as  my 
learned  brother  has  pointed  out,  the  facts  are  rather  less 
favourable  to  the  defendants  than  were  the  facts  to  the 
defendants  in  Pullman  v.  Hill  & Co.,  [1891]  1 Q.B.  524. 

I confess  that  but  for  that  case  and  some  of  the  expressions 
regarding  it  made  by  members  of  the  Court  in  the  subsequent 
case  of  Boxsius  v.  Oohlet  Freres,  [1894]  1 Q.B.  842,  I would 
have  hesitated  long  before  pronouncing  against  the  judgment 
appealed  from.  It  appears  to  me  that  in  view  of  recognized 
methods  of  conducting  the  business  affairs  of  large  commercial 
and  manufacturing  corporations  in  this  country  it  would  not 
be  unreasonable  to  hold  that  where  the  manager  or  other  officer 
of  such  a corporation  within  the  scope  of  whose  duty  falls  that 
of  dealing  with  any  matter  of  concern  to  the  business,  dictates 
a letter  on  a business  matter  of  the  corporation  to  a stenographer 
in  its  employ  who  thereupon  transcribes  it  for  signature  in  the 
ordinary  course,  such  acts  ought  not  to  be  treated  as  publication 
so  as  to  render  the  corporation  liable  to  an  action  for  libel  for 
the  matter  contained  in  the  letter. 

The  stenographer  ought  not  to  be  regarded  as  a third  person. 
The  communication  to  him  ought  to  be  treated  as  privileged. 

There  is  to  my  mind  much  force  in  the  statement  of 
the  learned  Judge  who  delivered  the  judgment  of  the  Court 
in  Oiven  v.  Ogilvie,  32  App.  Div.  (Hun)  at  p.  467,  that : “Under 
such  conditions,  we  think  the  dictation,  copying,  and  mailing 
are  to  be  treated  as  only  one  act  of  the  corporation  ; and  as  the 
two  servants  were  required  to  participate  in  it,  there  was  no 
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publication  of  the  letter  in  the  sense  in  which  that  term  is 
understood  by  delivering  to  and  reading  by  a third  person.  There 
was  in  fact  but  one  act  by  the  corporation,  and  those  engaged 
in  the  performance  of  it  are  not  to  be  regarded  as  third  parties, 
but  as  common  servants  engaged  in  the  act.” 

As  at  present  advised  I am  disposed  to  think  that  if  the 
matter  were  res  integra  I would  give  in  my  adhesion  to  the 
view  thus  expressed  as  most  in  harmony  with  our  present 
conditions. 


OsLER,  J.A. : — Action  for  a libel  imputing  theft  contained 
in  a letter  written  by  the  defendant  Abra,  the  foreman  of  the 
defendant  company,  in  the  name  of  the  company,  to  the  plaintiff. 
The  proof  of  publication  was  that  Abra  having  written  out  a 
draft  of  the  letter  gave  it  to  a clerk  of  the  defendant  company 
to  be  copied  by  a typewriting  machine.  The  clerk  did  so, 
stamped  the  company’s  name  at  the  foot  of  the  copy  and 
brought  it  to  Abra  who  wrote  his  name  beneath  that  of  the 
company  and  gave  it  back  to  the  clerk  to  be  closed  and  mailed 
to  the  plaintiff 

The  principal  question  argued  in  the  appeal  was  whether 
the  occasion  of  the  publication  of  the  libel  to  the  clerk  was  a 
privileged  one,  so  as  to  make  it  incumbent  upon  the  plaintiff  to 
give  evidence  of  actual  malice.  It  was  also  contended  that 
there  was  no  publication,  and  other  objections  were  taken  to 
the  right  of  the  plaintiff  to  recover,  which  I will  afterwards 
notice. 

On  the  questions  of  publication  and  privilege  the  case  cannot 
be  distinguished,  favourably  to  the  defendants,  from  that  of 
Pullman  v.  Hill  & Co.,  [1891]  1 Q.B.  524.  There,  as  here,  the 
defendants  were  a trading  company.  Their  managing  director 
dictated  the  letter,  which  contained  the  alleged  libel,  to  a 
shorthand  clerk  in  their  employment.  The  clerk  transcribed  it 
by  a typewriting  machine,  the  typewritten  letter  was  then 
signed  by  the  director,  press-copied  by  the  office  boy  and  mailed 
to  the  plaintiff.  It  was  held  by  the  Court  of  Appeal  that  there 
had  been  a publication  to  the  defendants’  clerks  and  that  the 
occasion  was  not  privileged.  The  case  was  approved  and 
distinguished  by  the  same  Court  in  the  later  case  of  Boxsius  v. 
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Goblet  Freres,  [1894]  1 Q.B.  842.  That  was  an  action  against 
a solicitor  for  a libel  contained  in  a letter  sent  to  the  plaintiff 
which  had  been  dictated  by  the  solicitor  to  a clerk  in  his  office 
and  then  press-copied  into  the  letter  book  by  another  clerk- 
The  Court  held  that  there  had  been  publication  but  upon  a 
privileged  occasion.  The  communication,  had  it  been  made  by 
the  solicitor  direct  to  the  plaintiff,  would  have  been  privileged, 
and  the  publication  to  his  clerks  was  necessary  and  usual  in  the 
discharge  of  his  duty  to  his  client,  and  was  made  in  the  interest 
of  his  client.  Of  Pullman  v.  Hill  & Co.,  Lord  Esher  said,  at 
p.  844,  that  the  occasion  of  the  publication  to  the  clerks  was 
there  held  not  privileged  “ on  the  ground  that  it  does  not 
fall  within  the  ordinary  business  of  a merchant  to  write  such 
defamatory  statements,  and  that  if  he  does  so  it  is  not  reason- 
ably necessary,  as  he  is  doing  a thing  not  in  the  ordinary  course 
of  his  business,  that  he  should  cause  the  statement  to  be  copied 
by  a clerk  in  his  office.” 

In  the  solicitor’s  case  Lord  Esher  and  Lopes,  L.J.,  point 
out  that  it  was  part  of  the  solicitor’s  duty  to  his  client  to  write 
and  send  the  letter,  being  one  which  the  client  himself  would 
have  had  the  right  to  send  to  the  plaintiff,  and  to  do  his  duty 
in  that  respect  according  to  the  ordinary  and  reasonable  method 
of  conducting  business  in  a solicitor’s  office. 

Pullman  v.  Hill  & Co.  is  commented  upon  in  the  3rd  ed.  of 
Odger  on  Libel  and  Slander,  pp.  174,  272,  on  the  ground  that 
dictating  to  a shorthand  clerk  words  which  the  clerk  takes 
down  in  writing  is  not  publishing  a libel  to  the  clerk  as  no  libel 
i is  yet^  in  existence,  though  the  dictation  may  be  actionable 

I slander.  As  to  this,  however,  I think  it  is  reasonably  to  be 

inferred,  looking  at  all  the  reports  of  the  case,  that  the  letter 
after  having  been  signed  was  handed  back  to  the  typewriter. 
I It  is  also  said  that  there  was  another  and  more  substantial 

I publication  which  was  not  privileged,  viz.,  in  sending  the  letter 

! to  the  plaintiff’s  firm,  composed  of  the  plaintiff  and  other  persons? 

i instead  of  to  the  individual  plaintiff.  The  letter  was  opened 

I by  a clerk  of  the  firm  in  the  usual  course  of  business  and  its 

contents  thus  became  known  to  him  and  other  clerks  in  the 
office. 
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C.  A.  The  defendants  contend  that  the  publication  of  the  letter 

by  Abra  to  the  typewriter  was  reasonably  necessary  and  proper 
PuTERBAUGH  in  the  ordinary  course  of  business ; that  Pullman  v.  Hill  & Go. 
Gold  ^Medal  ^ satisfactory  decision ; that  it  has  been  weakened  or 

Mfg.  Co.  departed  from  in  the  later  case  of  Boxsius  v.  Goblet  Freres ; 

Osier,  j.A.  and  that  we  ought  not  to  follow  it.  The  Divisional  Court 
adopted  this  view  in  setting  aside  the  verdict  and  granting  a 
new  trial. 

Whatever  may  have  been  said  of  Pullman  v.  Hill  & Co.  by 
text  writers  and  others,  it  cannot  be  denied  that  it  is  a decision 
upon  the  precise  point  involved  in  the  present  case,  the  facts  of 
which  are  rather  less  favourable  to  the  defendants,  inasmuch  as 
Abra,  instead  of  dictating  the  letter  to  the  clerk,  actually  wrote  it 
out  himself  and  gave  it  to  the  clerk  in  order  to  make  a fair  copy. 
We  are  not  at  liberty  to  refuse  to  follow  that  case  unless  we 
can  see  that  it  is  opposed  in  principle  to  other  authorities  binding 
upon  us,  nor  can  we  ignore  the  fact  that  although  distinguished 
from  the  subsequent  case  which  has  been  referred  to,  it  was 
approved  and  affirmed  by  the  Court  which  decided  it,  as  the 
law  applicable  to  the  facts  there  under  consideration. 

For  the  principle  we  go  back  to  the  leading  case  of  Toogood 
V.  Spyring  (1834),  1 Cr.,  M.  & R.  181,  at  p.  193  : “ In  general  an 
action  lies  for  the  malicious  publication  of  statements  which  are 
false  in  fact  and  injurious  to  the  character  of  another  (within 
the  well-known  limits  as  to  verbal  slander),  and  the  law  considers 
such  publication  as  malicious,  unless  it  is  fairly  made  by  a 
person  in  the  discharge  of  some  public  or  private  duty,  whether 
leofal  or  moral,  or  in  the  conduct  of  his  own  affairs’  in  matters 
where  his  interest  is  concerned.  In  such  cases,  the  occasion ' 
prevents  the  inference  of  malice,  which  the  law  draws  from 
unauthorized  communications,  and  affords  a qualified  defence 
depending  upon  the  absence  of  actual  malice.  If  fairly 
warranted  by  any  reasonable  occasion  or  exigency  and  honestly 
made,  such  communications  are  protected  for  the  common 
convenience  and  welfare  of  society,  and  the  law  has  not  restricted 
the  right  to  make  them  within  any  narrow  limits.”  This 
language  is,  I think,  well  paraphrased  by  a leading  text  writer 
(Pollock  on  Torts,  6th  ed.,  p.  259),  thus  : “ In  many  relations  of 
life  the  law  deems  it  politic  and  necessary  to  protect  the  honest 
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expression  of  opinion  concerning  the  character  and  merits  of 
persons,  to  the  extent  appropriate  to  the  nature  of  the  occasion. 

Occasions  of  this  kind  are  said  to  be  privileged,  and 
communications  made  in  pursuance  of  the  duty  or  right  inci- 
i dent  to  them  are  said  to  be  privileged  by  the  occasion.  The 

I term  ‘ qualified  privilege  ’ is  often  used  to  mark  the  requirement 

of  good  faith  in  such  cases.” 

For  the  purpose  of  the  present  question  the  defendant  Abra 
from  his  position  in  the  company’s  service  may  be  taken  to  have 
been  a person  deputed  or  authorized  to  make  to  the  plaintiff 
the  communication  complained  of.  It  was  one  which  the 
company  by  their  agent  had  the  right  to  make,  but  if  Abra  had 
sent  it  to  the  plaintiff  direct  there  would  have  been  no 
publication  nor  any  question  about  a privileged  occasion. 
Instead  of  doing  this,  he  employed  the  clerk  to  make  a copy  of 
the  letter,  and  by  thus  making  known  the  defamatory  matter 
to  a person  other  than  the  person  of  whom  and  to  whom  it  was 
written  he  necessarily  published  a libel.  Was  the  occasion  of 
doing  so  privileged  ? It  is  argued  that  it  was,  inasmuch  as  the 
publication  was  fairly  made  in  the  conduct  of  the  company’s 
affairs — fairly  warranted  by  a reasonable  occasion  or  exigency, 
and  done  in  accordance  with  usual  business  methods. 

The  occasion  is  not  one  privileged  by  reason  of  the  existence 
of  any  duty,  legal  or  moral,  on  Abra’s  part  to  make  the 
communication  to  Howitt,  or  of  any  interest  on  Howitt’s  part  to 
receive  it.  If  privileged  at  all,  it  must  be  because  Abra  acted 
in  a reasonably  necessary  and  usual  manner,  and  that  such 
publication  was  not  beyond  “ the  extent  appropriate  to  the 
nature  of  the  occasion.” 

I Pullman  v.  Hill  & Co.  decides  to  the  contrary  of  this,  and 

if,  with  all  respect,  I may  say  so,  I think  the  decision  is  entirely 
j satisfactory.  Typewriters,  human  and  mechanical,  may  now 
perhaps  be  said  to  be  reasonably  necessary  and  useful  for 
ordinary  business  purposes,  but  how  in  such  a case  as  this 
can  it  be  said  that  it  was  reasonably  necessary  to  employ  the 
! typewriter  in  order  to  make  a defamatory  communication 
unconnected  with  the  ordinary  business  of  the  firm  ? The  act 
complained  of  by  defendants  was  an  isolated  one.  The  only 
persons  interested  in  sending  or  seeing  the  communication  and 
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demanding  a return  of  the  company’s  property  were  the  company 
and  Abra  on  the  one  hand  and  the  plaintiff  on  the  other.  I do 
not  agree  that  Howitt  would  have  had  any  authority  to  make 
it,  nor  has  it  been  argued  that  he  was  in  a position  to  have  made 
the  company  responsible,  but  even  if  he  alone  had  made  it 
there  would  have  been  no  publication.  It  is  said  in  the  Court 
below  that  Abra  had  the  right  to  get  the  assistance  of  his 
fellow-servant  in  making  a copy  of  the  letter,  but  that  assumes 
the  question,  which  is,  whether  Abra  had  the  right  by  doing  so 
to  publish  it  to  his  fellow-servant.  In  my  opinion  he  had  not. 

The  case  has  been  compared  to  that  of  directors  of  a company 
employing  a printer  to  print  a report  intended  to  be  sent  to 
their  shareholders,  e.g.,  Lawless  v.  The  Anglo- Egyptian  Cotton 
and  Oil  Co.,  L.R.  4 Q.B.  262  ; Nevill  v.  The  Fine  Arts  and 
General  Insurance  Association,  [1895]  2 Q.B.  156,  [1897]  A.C 
68  ; Andrews  y.  Nott-Bower,  [1895]  1 Q.B.  88  ; or  to  that  of  a 
master  making  a defamatory  statement  in  the  presence  of  a 
third  person  to  a servant  when  discharging  him : Taylor  v. 
Hawkins  (1851),  16  Q.B.  308;  and  cases  of  that  class, 
but  all  these  are  easily  distinguished.  In  cases  of  the  former 
class  printing  of  the  report  is  practically  the  only  convenient, 
and  therefore  necessary,  method  of  communicating  it  to  a 
body  of  shareholders,  and  in  the  latter  it  is  held  to  be  only 
safe  and  prudent  on  the  part  of  the  master  or  other  person 
making  the  verbal  defamatory  statement,  for  his  own  protec- 
tion to  do  so  in  the  presence  of  a third  person,  especially  if 
such  third  person  be  one  having  an  interest  in  hearing  it. 

None  of  these  considerations  apply  to  such  a case  as  the 
present.  We  have  not  been  referred  to  the  later  cases,  other 
than  Boxsius  v.  Goblet  Freres,  which  are  said  in  the  Court 
below  to  have  shaken  the  authority  of  Pullman  v.  Hill  & Co., 
nor  have  I succeeded  in  discovering  them.  I think  that  case 
was  well  decided  in  its  circumstances  and  that  we  are  bound  to 
follow  it. 

It  was  contended  by  the  defendant  company  that  Abra  had 
no  authority  to  write  the  letter  which  has  given  rise  to 
action.  If  that  were  so,  the  action  would  fail  as  to  them, 
it  would  then  seem  to  follow,  as  it  at  present  appears  to  me, 
there  could  be  no  question  of  privilege  as  between  Abra  and 
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the  plaintiff.  I agree,  however,  with  the  Court  below  that  C.  A. 

there  was  some  evidence  for  the  jury  of  Abra’s  authority.  He 

was  general  foreman  of  that  part  of  the  shop  in  which  the  Puterbaugh 

plaintiff  was  employed,  and  he  appears  to  have  had  authority  Medal 

to  dismiss  him.  In  the  absence  of  Egan,  the  manager,  he  Co- 

conducted  the  correspondence,  or  some  part  of  the  correspondence  Osier,  j.a. 

of  the  company.  He  might  have  interfered  to  prevent  the 

plaintiff  from  taking  away  the  property  of  his  employers, 

though  he  could  not  have  taken  proceedings  to  punish  him 

after  he  had  done  so.  But  for  the  purpose  of  protecting  the 

property  and  recovering  it  back,  it  was  reasonable  and  proper 

and  within  the  scope  of  his  authority  that  he  should  write  a 

letter  demanding  its  return,  and  for  the  publication  by  him  of 

defamatory  statements  contained  in  such  a letter  as  to  the 

manner  in  which  the  plaintiff  had  taken  the  property  I think 

the  company  would  be  responsible : Allen  v.  The  London  & 

South-Western  R.W.  Co.  (1870),  L.R.  6 Q.B.  65,  68  ; Abrahams 

v.  Dea/cm,  [1891]  1 Q.B.  516.  In  Carroll  v Penherthy  Injector 

Co.,  16  A.R.  446,  the  only  point  decided  was  that  the 

authority  of  the  manager  of  the  company  to  publish  the  libel 

complained  of  could  not  be  proved  by  the  admission  of  the 

manager  made  in  conversation  with  the  plaintiff.  And  see 

Tench  v.  Great  Western  R.W.  Co.,  33  U.C.R.  8. 

On  the  whole,  for  the  reasons  above  given,  I am  of  opinion 
that  the  case  was  properly  tried,  and  that  the  judgment  at  the 
trial  should  be  restored.  The  damages,  however,  appear  to  be 
grossly  excessive  as  to  both  defendants,  having  regard  to  the 
conduct  of  the  plaintiff  and  the  nature  and  extent  of  the 
publication.  I think  they  should  be  reduced  to  $50,  and  if  the 
plaintiff  within  10  days  files  a consent  to  this  the  appeal  should 
be  allowed  with  costs  throughout.  Otherwise  the  order  for  the 
new  trial  will  stand  and  the  appeal  will  be  dismissed  with 
costs. 

Maclennan,  and  Garrow,  JJ.A.,  concurred. 

Maclaren,  J.a.  : — It  is  with  reluctance  that  I concur  in  the 
reversal  of  the  judgment  appealed  from,  and  I do  so  because  I 
consider  that  the  matter  is  concluded  by  authority  binding  on 
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US,  as  I am  not  able  to  distinguish  the  present  case  from  that 
of  Pullman  v.Hill  & Co.,  [1891]  1 Q.B.  524.  Apart  from  the 
authority  of  that  case  I cannot  see  that  there  was  publication 
by  the  defendant  company,  or  that  the  occasion  was  not  a 
privileged  one.  If  one  looked  alone  at  the  reasoning  in  the  later 
case  of  Boxsius  v.  Goblet  Freres,  [1894]  1 Q.B.  842,  in  the  same 
court,  and  before  two  of  the  same  judges,  one  might  naturally 
conclude  that  the  employment  of  a typewriter,  which  is  there 
found  to  be  “ the  necessary  and  reasonable  method  of  conducting 
business  in  a solicitor’s  office  ” might  be  equally  “ necessary  and 
reasonable,”  if  not  even  more  so,  in  a mercantile  office,  and 
particularly  in  that  of  a large  joint  stock  company.  However, 
we  have  the  authority  of  the  Court  of  Appeal  that  such  was 
not  the  case  in  England  in  1894.  It  may  be  noted  that  the 
Boxsius  case  expressly  overrules  a dictum  of  Kay,  L.J.,  in  the 
earlier  case  as  to  a solicitor  being  liable  in  case  he  dictated  such 
a letter  to  a typewriter.  It  might  have  been  assumed  from 
their  reasoning  that  the  Judges  also  intended  not  to  follow  the 
general  principle  laid  down  in  the  Pullman  case,  but  their 
having  formally  re-affirmed  that  case  prevents  our  doing  so. 

As  I have  said,  I am  unable  to  distinguish  the  present  case, 
so  far  as  it  relates  to  the  defendants,  from  the  Pullman  case. 
In  each  instance  the  defendant  was  a joint  stock  company,  and 
in  each  an  officer  of  the  company  gave  the  letter  to  another 
employee  of  the  company  to  be  type-written  before  being 
signed  and  copied  in  the  company’s  letter-book.  So  long  as 
Pullman  v.  Hill  & Co.  is  not  overruled  or  overridden  I think  we 
are  bound  to  follow  it  in  a case  like  the  present,  where  the  facts 
are  identical,  but  I think  it  enunciates  doctrines  which  certainly 
ought  not  to  be  extended. 


A.  H.  F.  L. 
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[IN  THE  COURT  OF  APPEAL.] 

Bridgman  v.  Robinson. 

Sale  of  Goods — Conditional  Sale — Resumption  of  Possession — Implied  Contract. 

Measure  of  Damages. 

A conditional  sale  agreement  provided  that  until  payment  in  full  the  goods 
were  to  remain  the  property  of  the  vendors,  and  that  on  default  for  one 
month  of  any  payment  or  extended  payment,  the  balance  should  become  due, 
and  the  company  might  resume  possession  and  resell.  The  plaintiff  got  into 
default,  and  in  August,  1902,  agreed  with  the  vendors  to  pay  $50  on  account 
of  the  arrears  and  the  balance  in  quarterly  instalments,  with  interest.  In 
October,  1902,  the  defendant  paid  the  vendors  the  whole  balance  due  them 
and  procured  an  assignment  of  the  goods  subject  to  the  plaintiff’s  rights  ; 
and  in  November,  1902,  he  seized  the  goods,  although  the  plaintiff  was  not 
then  in  default  under  the  agreement  of  August : — 

Held,  that  the  seizure  was  wrongful  and  the  defendant  liable  in  damages, 
because  it  was  an  implied  contract  between  the  plaintiff  and  the  vendors, 
that  the  right  of  resumption  should  not  arise  until  default  for  one  month  of 
any  payment  “or  extended  payment.” 

Held,  also,  that  the  fact  that,  under  the  agreement  of  August,  interest  was  to 
be  paid  upon  interest  then  in  arrear  as  well  as  upon  principal,  was  sufficient 
consideration  for  that  new  agreement. 

Held,  also,  that  the  measure  of  damages  was  the  sum  which  the  plaintiff  had 
paid  to  the  vendors  on  account  of  the  price,  inasmuch  as  this  was  the  value 
of  his  interest  in  the  goods  wrongfully  taken. 

This  was  an  appeal  from  the  judgment  of  Britton,  J., 
delivered  after  the  trial  of  the  action  before  him.  without  a 
jury,  at  North  Bay,  on  May  21st,  1903,  whereby  he  gave  the 
plaintiff  judgment  for  $420  damages  and  costs.  The  action  was 
brought  for  wrongful  taking  away  and  conversion  by  the 
defendant  of  the  goods  of  the  plaintiff  under  the  circumstances 
mentioned  in  the  judgment  of  this  Court. 

The  appeal  was  argued  on  December  15th  and  16th,  1903, 
before  Moss,  C.J.O.,  and  Osler,  Maclennan,  Garrow,  and 
Maclaren,  JJ.A. 

W.  J.  Tremeear,  for  the  defendant,  appellant,  contended  that 
the  right  to  retake  the  property  did  not  rest  solely  on  the 
special  clause  in  the  agreement,  but  that  the  reservation  of 
property  gave  that  right  whether  before  or  after  default,  and 
also  a right  to  resell  and  make  a good,  title  to  a purchaser, 
the  vendee’s  right  being  to  damages  for  breach  of  contract ; 
that  the  words  in  the  assignment  to  the  defendant,  “ subject  to 
all  the  rights  of  A.  Bridgman,”  meant  subject  to  his  right  to 
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have  credited  on  the  purchase  price  any  money  paid  by  him ; 
that  the  defendant  could  not  be  held  bound  by  any  contract 
founded  on  the  letter  of  September  12th,  1902,  granting  an 
extension ; that  there  was  no  consideration  for  such  agreement 
to  extend  the  time ; that  in  trover  the  plaintiff  had  to  prove 
title,  while  here  the  plaintiff  had  no  title : Gordon  v.  Harper 
(1796),  7 T.R.  9 ; that  where  property  has  not  passed  an  action 
for  breach  of  warranty  will  not  lie:  Frye  v.  Milligan  (1885), 
10  O.R.  509 ; Bennett  v.  Chatham  Manufacturing  Co.,  ibid, 
511,  513  ; that  no  mortgage  relation  was  created  by  such  a 
contract  as  that  in  question  : Sawyer  v.  Pringle  (1891),  18 
A.R.  218  ; McEntyre  v.  Crossley  Brothers,  [1895]  A.C.  457  ; 
Helhy  v.  Matthews,  [1895]  A.C.  471 ; that  a conditional  vendee 
to  whom  no  property  has  passed  has  no  action  for  conversion  ; 
that  property  does  not  accrue  to  a vendee  until  all  his  payments 
are  made  ; that  the  provision  as  to  default  for  one  month  before 
resuming  possession  did  not  apply  in  the  circumstances  that 
had  arisen.  He  also  referred  to  Traders  Bank  of  Canada  v.  G. 
& J.  Brown  Manufacturing  Co.  (1889),  18  O.R.  430;  Bunker 
v.  McKenney  (1874),  63  Me.  529  ; Tomlinson  v.  Morris  (1886), 
12  O.R.  311 ; Copeland  v.  Hamilton  (1893),  9 Man.  143 ; 
Paine  on  Bailments,  p.  147. 

F.  Benton,  K.C.,  for  the  plaintiff,  contended  that  the 
plaintiff’s  contract  was  one  of  out-and-out  purchase,  and  not  a 
case  of  hire  with  an  option  of  purchase  : Helhy  v.  Matthews, 
[1895]  A.C.  471  ; that  the  plaintiff  was  entitled  to  possession 
and  had  an  interest  in  rem  in  the  goods,  having  paid  a large 
portion  of  the  purchase  money,  although  such  interest  might  no 
doubt  have  been  defeated  if  he  failed  to  comply  with  the  other 
terms  of  the  contract ; and  that  he  had  been  robbed  of  this 
possession  and  of  his  interest  in  the  goods. 


April  18.  The  judgment  of  the  Court  was  delivered  by 
OsLER,  J.A. : — This  was  an  appeal  by  the  defendant  from  the 
judgment  of  Britton,  J.,  in  favour  of  the  plaintiff  for  $420  in  an 
action  for  the  conversion  of  a piano  and  pianola,  tried  without 
a jury  at  the  North  Bay  assizes  in  May,  1903. 

The  facts  upon  which  the  case  turns  are  very  short  and  are 
not  in  dispute.  The  goods  were  delivered  to  the  plaintiff,  a 
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solicitor,  residing  at  Sturgeon  Falls,  on  November  12th, 
1900,  by  the  manufacturers,  the  Mason  & Risch  Piano  Co.,  Limited, 
of  Toronto,  upon  the  terms  of  two  conditional  sale  agreements 
dated  Nov.  1st,  1900,  one  relating  to  each  instrument,  and  in 
identic  terms,  except  as  to  price.  The  price  of  the  two  was 
S600,  part  to  be  paid  in  30  days  after  delivery  and  the  balance 
in  three  months  after  delivery,  with  interest  at  5 per  cent.  It 
was  agreed  that  until  payment  in  full  the  goods  were  to  remain 
the  property  of  the  company,  but  at  plaintiffs  risk,  and  that 
on  default  for  one  month  of  an37-  of  the  payments,  or  of  any 
extended  payment,  the  whole  balance  of  the  purchase  money 
should  become  due,  and  the  company,  notwithstanding  action  or 
judgment  recovered  therefor,  and  using  all  necessary  force, 
might  enter  and  resume  possession  without  previous  demand, 
and  resell.  After  resumption  of  possession  the  receiptor  was  to 
remain  liable  for  the  full  amount  of  the  purchase  money,  but 
was  to  receive  credit  thereon  for  the  proceeds  of  the  sale.  The 
instruments  were  not  to  be  removed  from  the  receiptor’s 
residence  without  the  written  consent  of  the  company. 

The  plaintiff  made  and  the  company  accepted  payments 
from  time  to  time  on  account,  though  not  in  accordance  with  the 
agreements,  but  without  any  express  extension  of  time  until 
the  date  to  be  presently  mentioned. 

On  May  12th,  1902,  the  goods  were  seized,  but  not 
removed  from  the  plaintiff s possession,  under  an  execution 
issued  by  the  defendant  as  solicitor  for  one  Williams,  a judgment 
creditor  of  the  plaintiff. 

The  company  claimed  them,  and  the  seizure  was  abandoned. 

The  plaintiff  continuing  in  possession  though  in  default,  he 
proposed  a new  arrangement  for  payment  of  the  balance 
due.  An  agent  of  the  company  and  the  plaintiff  met  on 
August  19th,  1902,  and  an  agreement  was  then  made 
between  them  that  the  plaintiff  should  pay  $50  on  account  and 
the  balance,  $242,  made  up  of  arrears  of  principal  and  interest, 
in  quarterly  instalments  of  $30,  with  interest,  thereafter.  The 
$50  were  then  paid  and  shortly  afterwards  the  agreement  was 
ratified  and  confirmed  by  the  company  in  writing  by  letter  of 
September  12th,  1902.  On  September  15th,  1902,  another 
seizure  was  made  at  the  defendant’s  instance  under  the 

37 — VOL.  VII.  O.L.R. 


C.  A. 
1904 

Bridgman 

V. 

Robinson. 
Osier,  J.A. 


594 


ONTARIO  LAW  REPORTS. 


[VOL. 


G.  A. 
1904 

Bribgman 

V. 

Robinson. 
Osier,  J.A. 


Williams  execution — this  time  only  of  the  plaintiflf’s  interest  in 
the  goods — but  this  seizure  was  also  soon  afterwards  abandoned. 
On  October  22nd,  1902,  the  defendant  paid  the  company 
the  balance  due  them,  $242,  and  procured  an  agreement  and 
transfer  of  the  goods  to  himself  “subject  to  all  the  rights  of  A. 
Bridgman  under  contracts  with  Mason  & Risch  Co.  dated 
November,  1900.” 

On  November  22nd,  1902,  the  defendant’s  agent  seized 
the  piano  and  the  pianola  and  carried  them  away. 

The  defendant’s  contention  was  that  the  right  to  possession 
followed  the  right  of  property,  and  as  the  latter  was  vested  in 
him  as  fully  as  it  had  been  in  the  Mason  & Risch  Company 
under  their  agreements  with  the  plaintiff,  he  had  a right  to 
seize  and  carry  away  the  chattels  even  though  there  had  been 
no  default  in  payment  of  the  price  within  the  meaning  of  the 
agreements.  It  was  also  contended  that  there  was  no  consider- 
ation for  the  agreement  to  extend  the  time  for  payment  of  the 
balance  of  the  purchase  money. 

I am  of  opinion  that  the  judgment  should  be  affirmed.  An 
implied  contract  arose  between  the  parties,  from  the  delivery  of 
the  goods  to  the  plaintiff  on  the  terms  of  the  receipts,  that  the 
right  of  resumption  by  the  vendors  should  not  be  exercised — 
should  not  arise — while  the  goods  remained  in  the  plaintiff’s 
possession  until  default  had  been  made  for  one  month  of  any  of 
the  payments  provided  for  by  the  agreements,  “ or  of  any 
extended  payment,”  by  which  plainly  seems  to  be  intended  a 
default  after  an  extension  of  time  for  payment. 

For  this  I think  Dedrick  v.  Ashdown  (1888),  15  S.C.R.  227, 
239,  et  seq.,  is  sufficient  authority. 

In  Bunker  v.  McKenney,  63  Me.  529,  cited  by  Mr  Tremeear, 
the  contract  contained  nothing  from  which  it  could  be  implied 
that  the  right  of  possession  was  to  remain  in  the  conditional 
vendee. 

As  to  the  consideration  for  the  extension,  it  may  be  said 
that  the  original  agreements  contemplated  an  extension  of  time, 
and  that  the  agreement  of  August  19th — September  12th, 
1902,  is  founded  upon  them,  as  in  fact  it  is,  so  that  no  further 
consideration  would  be  necessary.  But  however  that  may  be, 
if  we  are  to  look  for  a consideration  it  is  enough  to  say  that  the 
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balance  of  $242  was  made  up  of  principal  and  interest ; and  the 
new  agreement  carries  interest  upon  the  whole  which  was  not 
so  before.  The  defendant  was  in  no  better  position  than  his 
vendors,  and  if  they  were  not  in  a position  to  seize  the  goods  on 
November  22nd,  there  not  then  having  been  default  for  one 
month  in  the  payment  of  the  instalment  due  on  November 
19th,  neither  was  he. 

Something  was  said  as  to  the  amount  of  the  damages,  which 
the  learned  Judge  assessed  at  $420,  the  sum  which  had  been  paid 
by  the  plaintiff  on  account  of  the  goods.  We  do  not  think 
that  this  is  open  to  objection.  The  goods  were  wrong- 
fully taken  out  of  the  plaintiflf’s  possession,  and  are 
apparently  lost  to  him.  That  being  so,  the  lowest  measure  of 
damage  would  seem  to  be  the  sums  he  had  paid  to  the  vendors 
on  account  of  the  price.  That  is  the  value  of  his  interest  in  the 
goods  and  his  real  damage : Ghinery  v.  Viall  {ISQO),  5 H.  & N. 
288.  The  recent  case  of  The  WinJcJield,  [1902]  P.D.  42,  may 
also  be  referred  to. 

The  appeal  must  be  dismissed  with  costs. 
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[IN  CHAMBERS.] 

Long  et  al.  v.  Long  et  al. 


Trial — Notice  of  Trial— Glose  of  Pleadings — Several  Defendants — Irregularity — 

Waiver — Delay. 

A notice  of  trial  is  irregular  unless  the  pleadings  are  closed  as  against  all  the 
defendants  ; and  a defendant  against  whom  the  pleadings  are  closed  when 
notice  of  trial  is  served  by  the  plaintiffs  can  take  advantage  of  the  fact  that 
the  pleadings  are  not  closed  as  against  all  the  defendants,  and  have  the 
notice  of  trial  set  aside,  although  the  other  defendants  are  content  to 
accept  it. 

A defendant,  by  delaying  the  delivery  of  statement  of  defence  till  the  last 
possible  day,  and  by  delaying  a motion  to  set  aside  a notice  of  trial  for  six 
days  after  service  thereof,  does  not  waive  an  irregularity  in  the  notice. 

Motion  by  the  defendant  Maria  L.  Long  to  set  aside  a 
joinder  of  issue  delivered  by  the  plaintiffs  and  a notice  of  trial 
served  by  them,  or  in  the  alternative  to  postpone  the  trial. 
The  facts  are  stated  below. 


The  motion  was  heard  by  Mr.  J.  S.  Cartwright,  K.C.,  Master 
in  Chambers,  on  the  13th  April,  1904. 

L.  V.  McBrady,  K.C.,  for  the  applicant. 

James  Rutledge,  for  the  plaintiffs,  executors. 

F.  W.  Harcourt,  for  the  infant  defendants. 

C.  J.  Holman,  K.C.,  for  the  defendant  Scott. 

W.  H.  Blake,  K.C.,  for  the  other  defendants. 


April  14.  The  Master  in  Chambers: — The  action  is 
brought  to  establish  a will.  The  applicant,  the  widow  of  the 
testator,  opposes  it  on  the  usual  grounds  of  undue  influence  and 
want  of  testamentary  capacity.  On  the  8th  March  an  order  was 
made,  on  her  application,  by  Meredith,  C.J.C.P.,  removing  the 
action  into  the  High  Court.  This  order  directed  that  the  other 
defendants  should  be  added  by  an  amendment  of  the  statement 
of  claim,  and  that  the  defendants  should  deliver  their  statements 
of  defence  within  8 days  after  the  service  of  the  amended 
statement  of  claim.  It  further  ordered  the  plaintiffs  and 
defendants  to  “ expedite  all  matters  and  proceeding^  in  the  said 
cause  so  that  the  same  may  be  tried  and  disposed  of,  if  possible, 
at  the  Assizes  to  be  holden  at  Whitby  on  the  18th  April,  1904.” 
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This  order,  for  some  unexplained  reason,  was  not  issued  until 
the  18th  March. 

From  the  certificate  of  the  local  registrar  at  Whitby  it 
appears  that  the  plaintiffs  amended  the  statement  of  claim  on 
the  22nd  March;  that  on  the  31st  March  Mr.  Biake’s  clients 
filed  their  statement  of  defence  ; that  on  the  5th  April  the 
moving  defendant  filed  her  statement  of  defence ; that  on  the 
same  day  the  plaintiffs  filed  a joinder  of  issue;  and  that  on  the  6th 
April  the  remaining  statements  of  defence  were  filed.  On  the 
5th  April  the  plaintiffs  served  notice  of  trial  on  Mrs.  Long’s 
solicitors,  and  on  the  11th  April  her  solicitors  served  all  the 
other  parties  with  notice  of  the  present  motion.  They  all 
appeared  on  the  argument  on  the  13th  instant,  and  opposed  it. 

It  was  argued  in  support  of  the  motion  that  the  joinder  of 
issue  and 'notice  of  trial  were  irregular  because  the  pleadings 
were  not  closed  on  the  5th  April. 

The  other  parties  contended  that  this  was  no  concern  of  the 
moving  defendant,  and  that  there  was  no  irregularity  in  what 
had  been  done. 

With  this,  however,  I cannot  agree,  so  far  as  the  notice  of 
trial  is  concerned.  I think  “ the  pleadings  ” in  Con.  Rule  530* 
must  mean  all  the  pleadings ; and  that  the  language  of  Con. 
Rule  26 2 j*  only  prevents  any  further  pleading  by  a party  with 
whom  his  adversary  has  joined  issue.  To  have  made  the  notice 
of  trial  regular  the  pleadings  should  have  been  noted  as  closed 
against  the  other  defendants,  as  they  were  clearly  in  default 
under  the  order  of  the  8th  March.  At  the  same  time  I concede 
that  the  objection  in  the  present  case  is  the  most  technical  of 
technicalities,  and  I am  not  sorry  to  be  able  to  overrule  it,  on 
the  authority  of  Whitney  v.  Stark  (1889),  13  P.R.  129.  In  that 
case  Mr.  Justice  Street  held  that  a similar  irregularity  had  been 
waived  by  delay  in  moving  against  the  notice  of  trial,  “ inasmuch 
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*530.  After  the  close  of  the  pleadings  either  party  may  give  notice  of 
trial. 

t262.  As  soon  as  either  party  has  joined  issue  upon  any  pleading  of  the 
opposite  party  simply,  without  adding  any  further  or  other  pleading  thereto, 
or  as  soon  as  the  time  for  amending  the  pleadings  under  these  Rules  or  under 
any  order,  or  for  delivering  a reply  or  subsequent  pleading,  has  expired,  the 
pleadings  as  between  such  parties  shall  be  deemed  to  be  closed  without  any 
joinder  of  issue  being  pleaded  by  any  or  either  party. 
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as,  if  the  defendant  had  moved  promptly,  the  plaintiff  could 
have  served  a new  notice  after  the  close  of  the  pleadings,  in 
good  time  for  the  Assizes.” 

This  exactly  fits  the  present  case,  as  a notice  of  trial  served 
even  on  the  8th  instant  would  have  been  in  time  for  the  Assizes 
on  the  18th  instant. 

If  necessary,  it  might  perhaps  be  held  that  the  provision  of 
the  order  of  the  8th  March  that  all  parties  should  expedite  all 
matters  and  proceedings,  etc.,  would  require  the  defendants  to 
take  short  notice  of  trial.  But  it  is  not  necessary  to  decide 
this.  I think  that  the  other  parties,  who  are  all  most  anxious 
that  the  trial  should  go  on,  can  safely  rely  on  the  other  ground. 

Then  as  to  the  motion  to  postpone  the  trial.  I do  not  think 
I can  accede  to  this,  in  view  of  the  order  of  the  8th  March,  and 
the  facts  of  the  case.  The  issue  is  simple  and  was  well  defined 
when  the  order  referred  to  was  pronounced. 

The  defendant  Mrs.  Long  presumably  had  the  carriage  of 
that  order,  and  no  one  else  is  responsible  for  the  unexplained 
delay  in  issuing  it.  Nor  is  any  explanation  offered  of  the  delay 
in  putting  in  her  statement  of  defence.  Her  conduct  seems,  if 
not  in  direct  disobedience  to,  certainly  a grudging  and  scant 
compliance  with,  the  provision  of  the  order  in  that  particular. 
There  was  no  reason,  as  far  as  I can  see,  why  the  usual  and 
almost  formal  statement  of  defence  was  not  filed  at  least  ten 
days  or  even  a fortnight  earlier.  The  statement  of  claim  was 
served  on  her  solicitors  (as  they  have  noted  on  the  copy  before 
me)  at  10.40  a.m.  on  the  24th  March  ; but  it  was  not  until  the 
5th  April  that  her  statement  of  defence  was  filed.  Every 
conceivable  advantage  was  taken  of  the  peculiar  fact  that  the 
1st  April,  which  was  the  eighth  day  after  the  24th  March,  was 
Good  Friday  and  dies  non.  This  made  Saturday  the  2nd  the 
last  day.  But  then  came  Sunday,  then  Easter  Monday,  another 
dies  non,  and  so  Tuesday  the  5th  April,  the  twelfth  day  after 
the  service  of  the  statement  of  claim,  was  strictly  time  enough 
to  file  the  statement  of  defence. 

This  delay,  coupled  with  the  subsequent  delay  in  moving, 
lays  the  defendant  open  to  the  suspicion  of  having  deliberately 
intended,  if  possible,  not  to  go  to  trial  at  Whitby  on  the  18tk 
instant,  in  spite  of  the  order  made  on  her  own  application  on 
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the  8th  March.  Nothing  was  filed  in  support  of  the  motion 
except  Mr.  O’Connor  s affidavit.  He  does  not  give  any  reason, 
in  my  judgment,  that  would  allow  me  to  relieve  the  defendant 
(who  is  the  virtual  plaintiff)  from  the  terms  of  the  order  of  the 
Chief  Justice.  All  the  other  parties  are  willing  to  give  every 
possible  facility  for  discovery,  if  any  is  really  required.  Their 
one  desire  is  a speedy  trial,  in  the  interests  of  all  who  may  be 
ultimately  found  entitled  to  the  very  considerable  estate  of  the 
testator. 

The  motion,  iri  my  opinion,  fails  on  all  grounds,  and  must  be 
dismissed  with  costs  in  any  event  to  the  other  parties. 


Master  in 
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The  defendant  Maria  L.  Long  appealed  from  this  order,  and, 
by  special  leave,  her  appeal  was  heard  by  Street,  J.,  in 
Chambers,  on  the  15th  April,  1904. 

L.  V.  McBrady,  K.C.,  for  the  appellant. 

W.  H.  Blake,  K.C.,  for  the  plaintiffs  and  some  of  the  defen- 
dants. 

F.  W.  Harcourt,  for  the  infant  defendants. 

A.  G.  Slaght,  for  the  defendant  Scott. 

Street,  J.,  at  the  conclusion  of  the  argument,  allowed  the 
appeal  with  costs,  and  set  aside  the  notice  of  trial,  being  of 
opinion  that  the  Master  was  right  in  holding  that  the  notice  of 
trial  was  irregular,  but  wrong  in  holding  that  the  irregularity 
had  been  waived.  The  appellant  was  entitled  to  take  advan- 
tage of  the  irregularity,  although  it  was  not  an  irregularity 
as  against  her,  but  as  against  her  co-defendants.  A notice  of 
trial  is  irregular  unless  the  pleadings  are  closed  as  against  all 
the  defendants.  The  appellant  had  moved  with  reasonable 
promptness,  and  could  not  be  regarded  as  having  waived  the 
irregularity  by  delay  on  her  part.  The  learned  Judge  was  also 
of  opinion  that,  whether  the  notice  of  trial  was  irregular  or 
not,  the  trial  should  be  postponed. 
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[IN  CHAMBERS.] 

Rex  ex  rel.  Moore  v.  Hamill. 


Municipal  Corporations — Members  of  Council — Exceeding  Borrowing  Powers — 

^''Current  Expenditure^^ — Disqualification — Nature  of  Loans — Borrowing 

by  Outgoing  Council. 

Members  of  a town  council  having  voted  for  borrowing  money  to  meet  the 
current  expenditure  for  1903  in  excess  of  the  eighty  per  cent,  of  the 
previous  year’s  taxes  to  pay  the  ordinary  annual  expenditure  in  the 
preceding  year  authorized  by  sec.  435  of  the  Consolidated  Municipal 
Act  of  1903,  and  proceedings  having  been  taken  to  unseat  them  they 
disclaimed  and  a new  election  was  held,  at  which  five  of  them  were 
elected  by  acclamation. 

Further  proceedings  were  then  taken  to  have  them  unseated  again  on  the 
same  grounds : — 

Reid,  in  answer  to  the  contention  that  sums  expended  for  school  purposes  and 
debentures  and  other  special  charges  were  not  “current  expenditure”;  that 
the  by-laws  recited  that  the  loans  were  to  meet  “current  expenditure”  and 
that  there  was  no  power  to  borrow  for  any  other  purpose,  without  a vote  of 
the  duly  qualified  ratepayers  : the  sums  borrowed  were  in  the  estimates 
and  were  part  of  the  current  expenditure  for  1903  : and  similar  charges 
were  in  the  regular  levy  for  1902  and  formed  part  of  the  sum  on  which  the 
eighty  per  cent,  was  calculated. 

Reid,  also,  that  a sum  of  $5,000  borrowed  under  a by-law  passed  in  January, 
1903,  by  the  outgoing  council  of  1902  should  be  taken  into  account. 

Reid,  also,  that  the  personal  motives  of  the  relator  had  no  bearing  on  the 
motion  or  any  part  of  it,  and  affidavits  and  counter  affidavits  as  to  his 
motives  could  not  be  considered. 

This  was  a motion  to  unseat  the  Mayor  and  four  councillors 
of  the  town  of  Meaford  on  the  ground  that  they  were  disqualified 
by  their  violation  of  the  provisions  of  sec.  435  of  the  Consoli- 
dated Municipal  Act  of  1903. 

They  were  alleged  to  have  voted  to  borrow  money  to 
meet  the  current  expenditure  for  1903,  in  excess  of  the  amount 
authorized  by  the  statute. 

The  relator  asked  that  they  should  be  therefore  unseated 
and  declared  to  be  disqualified  for  any  municipal  office  for  two 
years. 

They  were  all  elected  in  January,  1904. 

With  another  member  of  the  council  of  1903,  they  were 
attacked  by  the  same  relator  on  the  same  grounds  as  those  on 
which  the  pi*esent  motion  was  made. 

The  Mayor  and  the  five  councillors  then  disclaimed  and  a new 
election  was  consequently  held  in  March,  1904.  The  Mayor  and 
the  other  respondents  were  then  elected  by  acclamation  together 
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with  a new  councillor.  The  present  proceeding  was  thereupon 
commenced  on  April  12th,  1904. 

The  argument  took  place  before  Mr.  Cartwright,  the  Master 
in  Chambers,  on  May  13th,  1904. 

A.  B.  Aylesworth,  K.C.,  and  (7.  T.  Sutherland,  iov  the  relator. 

A.  G.  Mac  Kay,  K.C.,  shewed  cause. 

May  15.  The  Master  in  Chambers  : — It  was  argued  that 
the  resignation  of  the  respondents  in  February  was  a confession 
of  disqualification,  of  which  judicial  notice  could  be  taken,  so  as 
to  declare  them  disqualified  on  their  own  admission. 

It  was  stated  by  Mr.  MacKay  that  their  resignation  was 
given  because  they  were  not  clear  on  the  point,  and  because 
they  thought  that  if  they  were  re-elected  without  opposition  as 
they  expected  to  be  (and  as  they  were  in  fact),  that  the  relator 
would  not  renew  the  attack. 

I do  not  think  it  necessary  to  consider  the  point.  I have 
mentioned  it  that  it  may  not  be  thought  to  have  been  overlooked. 

The  material  facts  in  this  case  are  not  in  dispute.  It  is 
admitted  that  the  amount  allowed  by  the  Act  to  be  borrowed 
was  not  more  than  $8,200,  and  that  this  amount  was  exceeded, 
unless  the  expression  “ the  then  current  expenditure  ” could  be 
interpreted  as  the  respondents  maintain  it  should  be. 

Their  view  is  set  out  fully  in  the  evidence  of  Mr.  Dean,  who 
put  in  and  explained  a printed  analysis  of  the  different  sums 
raised  by  the  by-laws  and  their  application. 

This  contention  shortly  was,  that  sums  expended  for  school 
purposes  and  debentures  of  various  kinds  and  other  special 
charges  were  not  “ current  expenditure  ” and  that,  therefore,  the 
statute  had  not  been  violated. 

To  this,  however,  there  are  several  answers. 

First,  the  by-laws,  with  one  exception,  all  recite  that  the 
loans  which  they  authorized  were  to  meet ''  current  expenditure.” 
Indeed,  as  is  pointed  out  in  Holmes  v.  The  Town  of  Goderich 
(1902),  5 O.L.R.  33,  all  the  matters  on  which  these  moneys  were 
expended  (except  school  moneys)  come  under  the  term  ‘‘  current 
expenditure,”  and  there  is  no  power  to  borrow  for  any  other 
purpose.  If  there  is  any  special  expenditure  it  must  be 
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provided  for  by  a special  by-law  and  adopted  by  a vote  of  the 
duly  qualified  ratepayers. 

Secondly,  these  very  sums  were  all  part  of  the  estimates  for 
the  year  1903,  as  they  had  been  in  the  previous  year,  and  were 
so  made  part  of  the  current  expenditure  for  1903. 

Thirdly,  these  charges  had  all  been  part  of  the  regular  levy 
for  1902,  and  formed  part  of  the  sum  on  which  the  80  per  cent, 
was  calculated.  If  they  are  taken  into  account  for  one  purpose 
they  must  be  so  taken  for  the  other. 

A second  ground  of  defence  was,  that  on  the  6th  January, 
1903,  a by-law  was  passed  for  a loan  of  $5,000  to  meet  current 
expenditure.  This  was  done  by  the  council  of  1902  ; and  it  was 
argued  that  the  council  of  1903  was  not  in  any  way  responsible 
for  this,  nor  affected  by  it  in  any  way,  not  even,  as  it  seemed  to 
be  contended,  to  the  extent  of  lessening  their  power  of  borrow- 
ing on  their  own  account  as  the  council  for  1903. 

To  this  I am  not  prepared  to  accede  in  any  case.  Even  if 
the  council  of  1903  had  been  composed  of  entirely  different 
persons  from  that  of  1902,  I do  not  think  such  an  argument 
could  be  listened  to  for  one  moment. 

The  object  of  the  borrowing  power  is  to  enable  the  business 
of  the  municipality  to  be  carried  on  during  the  year ; as  in  most 
cases  the  taxes  are  not  collected  in  until  the  last  quarter  or  even 
the  last  month.  But  the  Legislature  has  carefully  guarded 
against  the  easy  way  of  letting  future  years  bear  the  burden  of 
the  present,  by  limiting  the  amount  to  be  borrowed  and 
providing  serious  penalties  for  those  who  violate  these  and 
similar  provisions.  See  on  this  point  the  judgment  of  the 
Chancellor  in  Regina  ex  rel.  Cavanagh  v.  Smith  (1895),  26 
O.R.  632. 


The  first  duty  of  a new  council,  and  of  every  member  of  it, 
would  be  to  see  what  is  the  state  of  the  municipal  finances 
before  they  pass  any  by-law  to  borrow  for  the  current 
expenditure  of  their  year  of  office. 

But  here  the  argument  is  altogether  untenable.  These 
respondents  were  all  members  of  the  very  council  of  1902 
which  passed  this  by-law  of  January  6th,  1903.  They  cannot 
ask  to  have  it  said  they  did  not  know  of  its  existence.  Even 
if  there  had  been  an  entirely  new  council  it  would  make  no 
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difference.  If  such  an  argument  could  prevail  there  would  be 
in  every  municipality  in  the  Province  an  interregnum  of  the 
first  two  or  three  weeks  in  January  in  which  the  retiring 
council  could  with  impunity  set  the  statute  at  naught  and 
impose  a burden  on  the  ratepayers  whom  they  no  longer 
represented  and  to  whom  they  were  no  longer  responsible. 

At  the  conclusion  of  the  argument,  I was  strongly  inclined 
to  the  opinion  that  the  motion  must  prevail.  Further  considera- 
tion of  the  evidence  and  the  authorities  has  only  confirmed  me 
in  that  conclusion. 

Then  as  to  the  costs. 

It  was  argued,  that  the  relator  was  acting  from  personal 
motives  only.  Affidavits  were  tendered  in  support  of  that 
contention  and  these  were  met  by  counter  affidavits.  I have 
not  looked  at  any  of  these,  as  I do  not  think  the  personal 
motives  of  the  relator  have  any  bearing  on  the  motion  or  any 
part  of  it. 

A somewhat  similar  case  was  that  of  Wheler  v.  (1880), 

4 S.C.R.  430.  There  the  conduct  and  motives  of  the  principal 
witness  for  the  petitioners  were  not  allowed  in  any  way  to 
affect  the  result  in  the  opinion  of  the  late  Chief  J ustice  Armour. 

The  relator  being  duly  qualified  under  the  statute  has 
thought  fit  to  proceed  against  the  respondents  for  what  was  in 
my  view  a clear  violation  of  the  Act.  That  all  men  are  bound 
to  know  the  law  is  a well  understood  and  necessary  maxim. 
No  doubt  it  is  only  to  be  applied  within  reasonable  limits.  But 
it  is  keeping  within  those  limits  in  my  opinion  to  ask  everyone 
occupying  a seat  in  a municipal  council  to  be  well  acquainted 
with  the  Municipal  Act,  and  not  least  with  the  section  that 
defines  their  borrowing  powers  before  they  concur  in  exercising 
them. 

In  this  case,  too,  they  did  not  go  astray  through  ignorance. 
Their  fellow  councillor,  Johnston,  pointed  out  their  error,  and 
refused  to  acquiesce  in  it.  Under  these  circumstances,  I see  no 
reason  why  they  should  not  be  ordered  to  pay  the  costs,  especially, 
when  they  accepted  office  the  second  time  after  having  disclaimed 
it  on  the  first  attack,  and  in  spite  of  the  notice  of  these  proceed- 
ings after  the  March  election,  in  case  they  accepted  office.  If 
reat  majority  of  the  ratepayers  approve  of  the  action  of 
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the  respondents  they  can  easily  recoup  them,  either  by  voluntary 
contributions  or  by  some  such  method  as  was  approved,  or  at 
least  not  disallowed,  as  it  would  seem,  in  the  case  of  Heffernan 
V.  The  Municipal  Corporation  of  the  Town  of  Walkerton  (1903), 
reported  in  6 O.L.R.  79. 

The  order  will  therefore  go,  declaring  the  respondents  not 
duly  elected  and  ordering  a new  election,  with  costs  payable 
by  the  respondents  to  the  relator  forthwith  after  taxation. 


G.  A.  B. 


D.  C. 
1904 

March  28. 
April  27. 


[DIVISIONAL  COURT.] 

The  Gurney  Foundry  Co.  v.  Emmett  et  al. 

Notice  of  Action — Labour  Unions — Malicious  Notices  and  Statements  issued  by — 

Publication  of. 


The  statement  of  claim  in  an  action  alleged  that  defendants  and  other  mem- 
bers of  certain  local  labour  unions,  wrongly  and  maliciously  published  and 
circulated  hand  bills,  circulars,  etc. , through  newspapers  owned  and  controlled 
by  them,  and  among  others  a named  paper,  as  also  notices  describing  the 
plaintiffs  as  unfair  and  their  goods  unfair,  and  of  inferior  quality  and  manu- 
factured by  apprentices  and  incompetent  workmen,  and  requesting,  persuad- 
ing and  advising  the  friends  of  labour  and  the  public  generally,  not  to  buy 
the  plaintiffs’  goods,  and  to  break  up  their  business,  unless  certain  demands 
of  the  union,  were  complied  with. 

An  order,  made  by  a judge  in  Chambers,  dismissing  the  action  for  the  omission 
to  give  notice  of  action  was  set  aside,  and  the  action  allowed  to  go  on  to 
trial  when  the  question  of  such  want  of  notice  could  be  raised. 


This  was  a motion  before  the  Master  in  Chambers  by  the 
defendants,  “ The  Toiler  Publishing  Company,  Limited,”  for  an 
order  dismissing  the  action  against  them  for  default  in  filing 
and  delivering  a statement  of  claim,  and  for  non-compliance 
with  the  requirements  of  R.S.O.  1897,  ch.  68. 


The  Master  referred  the  motion  to  a Judge  in  Chambers. 

On  March  15th,  1904,  the  motion  was  argued  before  Mac- 
Mahon,  J.,  in  Chambers. 

W.  T.  J.  Lee,  for  the  motion. 

E.  E.  A.  DuVernet,  contra. 

March  28.  MacMahon,  J. ; — On  the  9th  November,  1903, 
on  motion  of  the  plaintiffs,  the  Chancellor  granted  an  order 
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directing  that  the  defendants,  Robert  H.  Emmett,  John  H. 
Bennett,  Charles  Kemish,  Thomas  E.  Nicholls  and  Charles 
Curtin,  should  not  only  defend  for  themselves,  but  represent 
and  defend  for  all  other  members  of  the  trades  unions  and 
organizations  to  which  they  belong,  as  directed  by  such  order. 

On  the  30th  November,  the  Master  in  Chambers,  on  the 
application  of  the  above  named  defendants  and  the  defendants 
James  Simpson,  David  W.  Kennedy  and  James  Wilson,  ordered 
that  the  time  for  delivering  the  statement  of  defence  be 
extended  until  after  the  disposition  of  the  appeal  of  the  first 
named  defendants  to  the  Divisional  Court  from  the  order  of 
representation  made  by  the  Chancellor. 

An  appearance  was  entered  for  the  Toiler  Publishing  Co.  on 
the  30th  November,  1903. 

When  the  present  notice  of  motion  was  served  on  the  8th 
March,  1904,  no  statement  of  claim  had  been  filed  or  served,  and 
none  was  filed  or  served  on  the  Toiler  Publishing  Company’s 
solicitor  until  the  14th  March. 

The  10th  paragraph  of  the  statement  of  claim  alleges  that: 
“ The  defendants  and  each  of  them  and  the  other  members  of 
the  local  unions  to  which  the  defendants  respectively  belong 
have  wrongfully  and  maliciously  published  and  circulated,  and 
still  continue  to  publish  and  circulate  hand  bills,  circulars, 
calendars  and  leaflets,  and  also  through  the  agency  of  news- 
papers owned  and  controlled  by  the  labour  organizations,  and 
among  others  The  Toiler  published  by  the  defendants  The 
Toiler  Publishing  Company,  Limited,  and  the  manager,  the 
defendant  James  Wilson,  notices  describing  the  plaintiffs  as 
unfair  and  their  goods  unfair  and  of  inferior  quality  and 
manufactured  by  apprentices  and  incompetent  workmen,  and 
requesting,  persuading  and  advising  the  friends  of  labour  and 
the  public  not  to  buy  the  plaintiffs’  goods  and  to  break  up  their 
business  unless  the  terms  of  the  unions  are  complied  with.” 

And  the  claim  of  the  plaintiffs  is  for : 

(1)  $5,000  damages  against  each  of  the  defendants  for  each 
of  the  wrongful  acts  complained  of  in  the  9th,  10th,  11th,  12th 
and  13th  paragraphs  hereof. 

(2)  $10,000  damages  against  the  defendants  for  their  joint 
wrong  and  conspiracy  against  the  plaintiffs  in  the  14th  para- 
graph hereof.” 
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The  Toiler  Publishing  Company  publish  “ The  Toiler/’  a 
weekly  newspaper.  By  sub-section  (2)  of  section  6 of  the 
Libel  and  Slander  Act  (R.S.O.  1897,  ch.  68),  no  action  for  libel 
contained  in  a newspaper  “ shall  lie  unless  and  until  the  plaintiff 
has  given  to  the  defendant  notice  in  writing,  specifying  the 
statements  complained  of,  such  notice  to  be  served  in  the  same 
manner  as  a plaintiff’s  statement  of  claim  is  served,  or  by 
delivering  the  notice  to  some  grown  up  person  at  the  place  of 
business  of  the  defendant.” 

No  notice  of  action  was  given  by  the  plaintiffs  to  the  Toiler 
Publishing  Company. 

The  question  as  to  the  sufficiency  of  the  notice  in  an  action 
for  libel  under  the  above  clauses  of  the  statute  was  considered 
in  Burwell  v.  London  Free  Press  Printing  Co.  (1895),  27  O.R 
6,  on  a special  case  stated  for  the  opinion  of  the  Court. 

In  that  case  the  article  complained  of  as  being  libellous  was 
copied  from  the  newspaper  into  the  notice,  and  one  copy  of 
the  notice  was  addressed  to  “ The  Editor  of  the  London  ‘ Free 
Press  ’ ” and  served  on  him  at  the  offices  of  the  company ; and  it 
was  held  by  Meredith,  C.J.,  that  the  notice  was  not  sufficient 
under  the  statute.  See  also  Ohernier  v.  Robertson  (1892),  14 
P.R.  553. 

In  the  present  case  no  notice  of  action  was  given,  without 
which  the  action  will  not  lie,  and  the  action  as  against  the 
defendants  The  Toiler  Publishing  Company  must  therefore  be 
dismissed  with  costs. 

From  this  judgment  the  plaintiffs  appealed  to  the  Divisional 
Court. 

E.  E.  A.  DuVernet,  for  the  appellants.  The  action  was  not 
for  libel,  and  even  if  it  were,  the  absence  of  notice  is  not  fatal, 
as  an  injunction  was  asked  for,  and  the  want  of  notice  is  not  a 
ground  for  a summary  dismissal  of  the  action. 

W.  T.  J.  Lee,  for  the  respondents.  The  Toiler  Publishing  Co. 
The  judgment  is  right.  The  action  is  one  for  libel,  and  notice 
of  action  is  essential  under  sec.  6 (2)  of  the  Libel  and  Slander 
Act,  R.S.O.  1897,  ch.  68. 

April  27.  The  Court  was  of  opinion  that  it  was  better  to 
leave  the  whole  claim  to  be  disposed  of  at  the  trial,  with  leave 
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for  the  plaintiffs  to  amend  if  they  so  desired,  and  with  leave  to 
the  defendant  company  to  plead  and  set  up  the  want  of  notice. 
The  appeal  was,  therefore,  allowed,  the  costs  including  those  of 
the  Court  below  to  be  costs  in  the  cause. 

G.F.H. 


[IN  CHAMBERS.] 

In  the  Matter  of  the  Mechanics  Lien  Act: 
Webb 


V. 

The  Hamilton  Cataract  Power,  Light  and  Traction 
Company  (Limited), 

AND 

The  National  Trust  Company  (Limited). 

Pleading — Statement  of  Defence — Immaterial  Issue — Striking  out. 

Under  the  mode  of  pleading  introduced  by  the  Ontario  Judicature  Act  the 
statement  of  claim  must  allege  the  material  facts  on  which  the  plaintiff 
relies  in  support  of  his  case,  and  the  defendant  in  his  statement  of  defence 
may  either  (I)  deny  or  refuse  to  admit  the  facts  stated,  (2)  confess  or  admit 
them  and  avoid  their  effect  by  the  assertion  of  other  facts  constituting  an 
answer  thereto,  or  (.3)  admit  the  facts  and  question  their  effect  as  a matter 
of  law. 

Where,  therefore  to  the  plaintiffs’  statement  of  claim  for  work  done  and 
materials  provided  for  a company,  for  which  the  defendant  had  agreed  to 
become  responsible,  and  setting  out  the  items  upon  which  their  claim  was 
based,  the  defendants,  by  one  of  the  paragraphs  of  the  statement  of  defence, 
set  up  that  no  account  of  the  said  moneys  so  claimed  to  be  due,  except  as  to 
one  item,  which  was  disputed,  had  been  rendered  to  the  defendants,  nor 
payment  asked  for  or  demanded  before  action  brought ; and  by  another 
paragraph,  that  prior  to  the  commencement  of  the  action  the  defendants 
j offered  to  the  plaintiffs  a specified  sum  (which  was  less  than  the  amount 

' claimed)  and  that  plaintiffs  had  not  demanded,  nor  made  any  claim  for  any 

I amount  in  excess  thereof  : — 

Held,  that  no  issue,  or  one  immaterial  to  the  maintenance  of  the  action,  had 
! been  tendered,  and  that  the  paragraphs  were  embarrassing,  and  must  be 
{ struck  out. 

! 

I This  was  a motion  by  way  of  appeal  by  the  defendants,  the 

I Hamilton  Cataract  Power,  Light  and  Traction  Company,  from 
j that  portion  of  the  order  of  the  local  Master  at  Hamilton 

i striking  out  paragraphs  2 and  3 of  the  statement  of  defence 

of  these  defendants. 

The  motion  was  heard  before  MacMahon,  J.,  on  March  18^ 
1904,  sitting  in  Chambers. 
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W.  H.  Blake,  K.  C.,  for  the  defendants  the  Hamilton 
Cataract  Power,  Light  and  Traction  Company. 

W.  Bell,  contra. 

March  29.  MacMahon,  J.: — The  plaintiff  is  a contractor, 
and  the  Hamilton  Cataract  Company  is  the  owner  of  lands  in 
the  city  of  Hamilton  subject  to  a mortgage  thereon  to  the 
defendants  the  National  Trust  Company. 

The  statement  of  claim  (paragraph  3)  alleged  that  in  com- 
pliance with  the  terms  of  certain  contracts  between  the  plaintiff 
and  the  defendants,  the  Hamilton  Cataract  Power,  Light  and 
Traction  Company,  and  the  Hamilton  Light  and  Cataract 
Power  Company,  he  (the  plaintiff)  on  and  before  the  20th 
November,  1903,  furnished  materials  which  were  used  in  the 
erection  of  a sub-station  and  certain  extensions  to  the  existing 
buildings  of  the  defendant  compaii}^,  and  did  certain  work  to 
said  buildings  on  the  lands  heretofore  referred  to.  A detailed 
statement  of  the  work  performed  for  the  Hamilton  Electric 
Light  and  Cataract  Power  Company  from  October  6th  to 
December  29th,  1902,  and  also  a detailed  account  of  the 
materials  furnished  and  the  work  performed  for  the  Hamilton 
Cataract  Power,  Light  and  Traction  Company  between  the 
14th  February  and  the  20th  November,  1903,  amounted  in 
the  aggregate  to  $14,680.88  and  after  giving  credit  for  $9,504 
paid,  a balance  of  $5,176.88  is  claimed,  together  with  interest 
thereon  at  five  per  cent,  from  the  20th  November,  1903. 

An  agreement  was  entered  into  between  the  Hamilton 
Electric  Light  and  Cataract  Power  Company  and  the  defen- 
dants the  Hamilton  Cataract  Power,  Li^ht  and  Traction  Co., 
which  was  confirmed  by  the  Ontario  Legislatnre,  3 Edw.  VII,, 
ch.  122,  by  which  all  assets  and  properties  and  contracts  of  the 
former  company  were  sold  and  transferred  by  them  to  the 
latter  company,  who  assumed  all  the  said  contracts,  debts  and 
obligations  and  undertook  to  discharge  the  same.  j 

On  the  19th  December,  1903,  the  plaintiff  registered  a lien"^ 
in  the  registry  office  for  the  county  of  Wentworth  upon  thej 
said  lands  and  premises  for  the  $5,180.88,  for  the  work  donel 
and  materials  provided,  less  $4  paid  on  4th  January,  1904.  Jl 

The  statement  of  claim  alleges  that  all  things  have  happenedi 
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and  all  conditions  have  been  fulfilled,  and  all  times  have  elapsed 
to  entitle  the  plaintiff  to  receive  payment  of  the  amount 
claimed. 

The  paragraphs  of  the  statement  of  defence  struck  out 
set  up ; 

“ (2)  No  account  was,  prior  to  action  brought,  rendered  by 
the  plaintiff  to  the  said  defendants,  the  Hamilton  Cataract 
Power,  Light  and  Traction  Company  (Limited),  in  respect  of 
the  items  set  forth  in  the  statement  of  claim  constituting  the 
balance  alleged  to  be  due  by  the  said  defendants,  the  Hamilton 
Cataract  Power,  Light  and  Traction  Company  (Limited),  to  the 
plaintiff  (other  than  the  item  for  $929.55,  dated  January  8th, 
1903,  and  set  forth  in  the  statement  of  claim  and  which  is 
disputed),  nor  was  payment  therefor  ever  asked  or  demanded 
by  the  plaintiff  or  any  one  on  his  behalf  before  this  action. 

“ (3)  The  said  defendants,  the  Hamilton  Cataract  Power, 
Light  and  Traction  Company  (Limited),  before  action  and  on 
or  about  the  19th  day  of  January,’  1904,  tendered  to  the 
plaintiff  the  sum  of  $1,258,  which  was  then,  so  far  as  the  said 
defendants,  the  Hamilton  Cataract  Power,  Light  and  Traction 
Company  (Limited),  were  aware,  the  full  balance  owing  to  the 
plaintiff  or  for  which  he  had  rendered  any  account ; and  no 
account  for  any  amount  in  excess  of  the  said  balance  of  $1,258 
(with  the  exception  of  the  said  item  of  $929.55,  dated  January 
8th,  1903,  which  is  disputed)  was  rendered  to  the  said  defen- 
dants, the  Hamilton  Cataract  Power,  Light  and  Traction 
Company  (Limited),  before  action,  nor  was  any  demand  for 
payment  of  any  balance  in  excess  of  $1,258  (other  than  the 
said  sum  of  $929.55)  made  before  action  brought.” 

Notwithstanding  the  change  in  the  mode  of  pleading 
introduced  b}^  the  Judicature  Act,  the  plaintiff  must  in  his 
statement  of  claim  allege  the  material  facts  on  which  he  relies 
in  support  of  his  case.  The  defendant  in  answer  thereto  in  his 
statement  of  defence  may  adopt  all  or  any  of  the  following 
courses:  (1)  he  may  deny  or  refuse  to  admit  the  facts  stated 
by  the  plaintiff ; (2)  he  may  confess  or  admit  them,  and  avoid 
their  effect  by  asserting  fresh  facts  which  afford  an  answer 
thereto;  (3)  he  may  admit  the  facts  stated  by  the  plaintiff  and 
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may  raise  a question  of  law  as  to  their  le^al  effect : Bullen  & 
Leake,  5th  ed.,  pp.  1,  2. 

The  second  paragraph  of  the  statement  of  defence  does  not 
deny  the  facts  in  the  statement  of  claim,  and  there  is  no  con- 
fession and  avoidance  of  the  cause  of  action  in  the  statement  of 
claim ; and  the  defendants  have  not  attempted  to  adopt  the 
third  course  which  was  open  to  them.  Instead  thereof,  the 
defendants,  by  paragraph  two,  set  up  that  no  account  was 
rendered  by  the  plaintiffs  prior  to  action  brought,  except  as  to 
the  item  of  $929.55  of  January  8th,  1903  (which  they  dispute), 
and  as  to  such  item  no  demand  was  made  before  action. 

“ In  case  of  a sale,  if  the  price  be  not  paid  in  ready  money, 
the  vendee  becomes  indebted  for  the  amount  to  the  vendor,  and 
the  vendor  has  the  property  in  his  price  as  a chose  in  action 
by  means  of  this  contract  of  debt.  . . . The  parties  to  this 

contract  are  called  debtor  and  creditor ; the  debtor’s  duty  under 
it  is  to  tender  payment  to  the  creditor  or  his  agent  at  the 
proper  place  and  time,  i.e.,  generally  speaking,  before  demand 
made,  or  action  brought  against  him  : ” Smith  on  Contracts, 
10th  ed.,  pp.  665-6. 

No  issue,  or  one  wholly  immaterial  to  the  maintenance  of 
the  action  has  been  tendered,  and  the  pleading  is  therefore 
embarassing:  Hough  v.  Chamberlain  (1877),  25  W.  R.  742: 
Brock  V.  Tew  (1898),  18  P.  R.  30;  Spaeth  y.  Hare  (1842),  9 
M.  & W.  326 ; Radford  v.  Smith  (1838),  3 M.  & W.  254. 

The  third  paragraph  of  the  statement  of  defence  of  the 
Power  Company  sets'  up  a tender  of  $1,258  on  the  19th 
January,  1904,  not  as  being  the  amount  due  the  plaintiff,  but 
as  being  “ the  full  balance  due  as  far  as  the  company  was 
aware ; ” and  alleging  that  no  account  had  been  rendered  to  the 
company  in  excess  of  said  $1,258  (with  the  exception  of  said 
item  of  $929.55,  which  is  disputed).  The  defendants  also 
allege  there  was  no  demand  by  the  plaintiffs  for  payment  of 
the  excess  over  $1,258,  other  than  for  the  said  sum  of  $929.55. 

This  paragraph  as  a pleading,  is,  I consider,  subject  to  like^ 
objections  as  I have  pointed  out  as  to  the  second  paragraph. j 
It  alleges  a tender  by  the  Power  Company  “ of  the  sum  of 
$1,258,  which  was  as  far  as  the  company  knew  the  balance i 
owing  to  the  plaintiff  on  his  claim  (except  the  item  of  $929.55 
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which  is  disputed)”;  but  there  is  no  allegation  that  it  is  sufficient 
to  satisfy  the  claim  or  any  particular  item  or  items  of  it ; and 
the  amount  has  not  been  paid  into  Court  in  satisfaction  of  the 
whole  or  any  particular  item  or  items  of  the  claim.  Had  that 
been  done,  an  issue  of  fact  would  have  been  raised  which  must 
have  been  tried.  As  it  is,  no  issue  has  been  tendered,  and 
therefore  there  is  none  to  try. 

The  local  Master’s  order  must  be  affirmed,  and  the  appeal 
dismissed,  with  costs  to  the  plaintiff  in  any  event  of  the  cause. 

G.  F.  H. 


[IN  CHAMBERS.] 

Mendels  v.  Gibson. 

Pleading — Order  for  Speedy  Judgment — Setting  Aside  on  Payment  of  Part 

Amount  into  Court  as  Security — Inability  to  Plead  Such  Amount  as  a 

Payment  into  Court  in  Satisfaction  of  the  Plaintiff's  Claim. 

Where  an  order  for  speedy  judgment  granted  by  a local  Judge  is  set  aside 
on  payment  into  Court  of  a specified  amount  as  part  security  for  the 
plaintiff’s  claim,  the  defendant  cannot  utilize  such  amount  for  the  purpose 
of  pleading  payment  into  Court  in  satisfaction  of  the  plaintiff’s  claim. 

This  was  a motion  by  way  of  appeal  from  the  order  of 
Senkler,  Co.  J.,  as  local  Judge  of  the  county  of  Lanark, 
striking  out  paragraph  16  of  the  defendant’s  statement  of 
defence. 

The  action  was  on  a covenant  contained  in  a chattel 
mortgage  made  by  the  defendant  to  the  plaintiff  for  $700,  and 
interest  thereon  amounting  to  $883.75. 

The  defendant  duly  appeared  to  the  writ  of  summons. 

An  application  was  made  to  the  local  Judge  for  an  order 
for  speedy  judgment,  which  was  granted. 

On  an  appeal  from  that  order,  Mr.  Justice  Britton  ordered 
that  on  payment  into  Court  to  the  credit  of  the  cause,  as 
security  in  part  to  the  plaintiff  herein,  of  the  sum  of  $150 
within  one  month  from  the  16th  October,  1903,  the  appeal 
should  be  allowed,  and  the  defendant  be  allowed  to  defend  the 
action  generally,  costs  of  the  motion  being  made  costs  in  the 
cause  to  the  defendant 
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The  defendant  paid  the  $150  into  Court,  in  pursuance  of 
that  order. 

The  defendant  delivered  his  statement  of  defence  on  the 
8th  April,  1904,  by  the  16th  paragraph  of  which  he  said: 
“While  denying  all  liability  whatever  to  the  plaintiff  the 
defendant  hereby  tenders  the  said  sum  $150  already  paid  into 
Court  to  the  plaintiff  in  full  satisfaction  of  this  entire  cause  of 
action.” 

On  a motion  made  to  the  local  Judge  an  order  was  made  by 
him  striking  out  this  paragraph  of  the  statement  of  defence. 

From  this  order  the  defendant  appealed  to  a Judge  in 
Chambers. 

On  April  26,  1904,  the  appeal  was  heard  before  Mac- 
Mahon,  J.,  in  Chambers. 

T.  D.  Delamere,  K.C.,  for  defendant,  appellant. 

Grayson  Smith,  for  plaintiff,  respondent. 


April  26.  MacMahon,  J. : — The  order  made  by  Mr.  Justice  ' 
Britton  was  an  indulgence  granted  to  the  defendant,  and  the  ' 
payment  of  the  $150  into  Court  as  a security  in  part  for  plain-  i 
tiff’s  claim  was  a condition  of  the  indulgence  so  granted. 

The  defendant  cannot  make  use  of  the  money  he  so  paid  in 
under  the  order  as  to  plead  it  as  being  paid  in  satisfaction  of 
the  plaintiff s claim.  That  was  not  the  object  of  the  learned 
judge’s  order,  which  was  that  the  money  should  remain  in 
Court  solely  as  security  in  part  for  the  plaintiff’s  claim  (see 
the  judgment  reported  2 O.W.R.  at  p.  858). 

The  defendant  evidently  pleaded  that  plea  under  the  Eng- 
lish Order  XXII,  Rule  11,  which  provides  that:  “Where  before 
the  delivery  of  defence  money  has  been  paid  into  Court  by  the 
defendant  pursuant  to  an  order  under  provisions  of  Order  XIV” 
(which  corresponds  to  our  Rule  603),  “he  may  (unless  the  Court 
or  a Judge  shall  otherwise  order)  by  his  pleading  appropriate 
the  whole  or  any  part  of  such  money  . . to  the  whole 

any  specified  portion  of  the  plaintiff  s claim,  and  the  money  so 
appropriated  shall  thereupon  be  deemed  to  be  money  paid  into!! 
Court  pursuant  to  the  preceding  Rules  of  this  Order  relating 
to  money  paid  into  Court,  and  shall  be  subject  in  all  respects' 
thereto.” 
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We  have  no  Rule  corresponding  to  Order  XXII,  Rule  II,  of 
the  English  Rules;  and  as  the  money  was  paid  into  Court  under 
the  order  merely  as  security  in  part  of  the  plaintiff’s  claim,  the 
defendant  could  not  properly  plead  it  as  he  has  in  the  1 6th 
paragraph  of  his  defence. 

I think  the  learned  local  Judge’s  order  was  right,  and 
the  appeal  must  be  dismissed  with  costs  to  the  plaintiff  in  any 
event  of  the  cause. 

G.  F.  H. 


[IN  CHAMBERS.] 

The  Bank  of  Hamilton  et  al.  v.  Anderson  et  al. 

Pleading — Gauses  of  Action — Joinder  of — Claims  hy  Mortgagees  and  hy  Assignee 
for  Creditors — Con.  Rules  185,  233. 

In  an  action  in  which  mortgagees  and  the  assignee  for  creditors  of  the  mort- 
gagor were  plaintiffs,  a claim  by  the  mortgagees  to  set  aside  a lease  made 
by  the  mortgagor,  and  alleged  to  have  been  made  subsequently  to  the  mort- 
gage, though  dated  prior  thereto,  was  joined  to  a claim  by  the  assignee,  and 
which  had  been  assigned  by  him  to  the  mortgagee  for  the  avoidance  of  the 
lease  as  having  been  voluntarily  made  with  knowledge  of  insolvency  and  with 
intent  to  defraud  the  creditors  : — 

Held,  that  such  claims  could  not  be  joined  together  in  the  same  action  without 
the  leave  of  the  Court,  for  not  only  is  such  joinder  expressly  prohibited  by 
con.  rule  233,  but  con.  rule  185,  which  permits  the  joinder  as  plaintiffs,  of 
all  persons  seeking  relief  in  respect  of  the  same,  or  a series  of  transactions, 
and  where,  if  such  persons  brought  separate  actions,  a common  question  of 
law  would  arise,  did  not  apply  to  the  claims  herein. 

The  plaintiffs  were  therefore  put  to  their  election  as  to  which  claim  they  would 
proceed  upon. 

This  was  an  appeal  by  the  plaintiffs  from  an  order  of  the 
Master  in  Chambers. 

The  plaintiffs  the  Bank  as  mortgagees  under  a mortgage  made 
to  them  by  one  C.  W.  Anderson  and  a conveyance  to  them  by 
their  co-plaintiff,  E.  C.  R.  Clarkson,  claimed  to  be  entitled  to  the 
possession  of  certain  lands,  setting  up  that  a lease  made  by  the 
said  C.  W.  Anderson  to  the  defendant,  J.  II.  Anderson,  was 
fraudulent  and  void  as  against  them. 

The  statement  of  claim  alleged  : — The  bank  were  owners  of 
certain  lands  in  the  county  of  Halton  under  (I),  a mortgage 
from  defendant,  C.  W.  Anderson,  dated  Ilth  December,  1901 ; 
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(2),  a conveyance  to  them  from  their  co-plaintiff,  Clarkson, 
dated  26th  June,  1903. 

This  conveyance  was  made  by  Clarkson  as  assignee  for  the 
benefit  of  creditors  of  C.  W.  Anderson. 

The  plaintiffs  alleged  that  defendant,  J.  H.  Anderson, 
was  in  possession  under  an  alleged  lease  for  five  years  from 
the  1st  November,  1901  (its  date);  and  the  plaintiffs,  the  bank, 
alleged  that  “ C.  W.  Anderson  never  made  such  a lease  prior 
to  the  plaintiffs’  mortgage,  and  that  said  lease,  if  made  at  all, 
is  subsequent  to  their  mortgage.” 

In  the  next  paragraph  plaintiffs  further  alleged  that  the 
said  lease,  if  made  at  all,  was  voluntarily  made  when  the 
defendant,  C.  W.  Anderson,  was  insolvent,  to  his  own  know- 
ledge, and  that  of  J.  H.  Anderson,  and  was  therefore  fraudulent. 
The  plaintiffs  alleged  that  they  were  entitled  to  possession,  and 
claimed  a declaration  that  the  said  lease  was  void  as  against 
plaintiffs,  and  that  the  defendants  should  be  ordered  to  give  up 
possession  to  them,  and  that  the  title  of  the  plaintiffs,  the  bank, 
should  be  established.  By  the  assignment  from  Clarkson  to  the 
bank,  he  conveyed  to  the  bank  all  his  interest  in  the  lands, 
“ together  with  all  his  rights  of  action,  claims  and  demands 
whatsoever  against  any  and  every  person  in  respect  thereof;” 
and  gave  power  to  use  his  name  for  any  necessary  proceedings. 

The  defendant,  J.  IT.  Anderson,  moved  before  the  Master 
in  Chambers  in  the  4th  of  March,  1904,  for  an  order  requir- 
ing plaintiffs  to  elect  whether  they  would  proceed  with  the 
claim  of  the  bank  as  mortgagees  and  the  allegation  that  the 
lease  was  subsequent  to  their  mortgage ; or  with  the  claim 
set  up  by  Clarkson  that  the  lease  was  void  as  being  in  fraud  of 
creditors. 

(t.  H.  Kilmer,  for  the  defendant,  J.  H.  Anderson.  The 
plaintiffs  must  elect  under  which  claim  they  will  proceed. 
They  can  not  proceed  under  both. 

L.  F.  Stephens,  for  plaintiffs.  The  action  was  rightly 
framed  under  rule  185  and  the  plaintiffs  can  sue  in  the  alter- 
native : Odgers  on  Pleading,  5th  ed.,  pp.  25,  26,  and  cases 
there  cited ; Pash  v.  Kinsella,  2 O.W.R.  824. 

KiPmeri  in  reply.  It  is  not  necessary  to  decide  now  whether 
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the  plaintiffs  can  sue  in  the  alternative,  because  the  joinder  of 
Clarkson  was  clearly  a violation  of  rule  233,  which  says  that  a 
claim  an  assignee  for  the  benefit  of  creditors  shall  not,  unless 
by  leave  of  the  Court  or  a Judge,  be  joined  with  any  claim  by 
him  in  any  other  capacity. 
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March  8.  The  Master  in  Chambers:  — The  bank  are  suing 
(1),  in  their  own  right  as  mortgagees,  and  (2),  as  assignees  of 
Clarkson.  Now,  if  the  latter  had  been  the  mortgagee,  it  is 
clear  he  could  not  have  brought  this  action  in  his  two-fold 
character.  Then  (assuming  the  right  to  assign  this  cause  of 
action)  Clarkson  surely  cannot  in  this  way  enable  the  bank  to 
do  what  he  could  not  have  done  himself  if  he  had  taken  an 
assignment  of  their  mortgage  to  himself  personally,  instead  of 
having  assigned  his  alleged  cause  of  action  to  the  bank.  The 
object  of  the  bank  is  plain  enough.  They  desire  to  be  able  to 
attack  the  lease  as  void,  if  they  should  be  unable  to  prove  that 
it  was  really  made,  if  made  at  all,  subsequent  to  their 
mortgage.  But  this  would  be  a combination  of  two  separate 
and  distinct  actions.  Such  consolidation  is  expressly  forbidden 
by  Rule  233.  And  even  under  Rule  185  there  has  to  be  shewn 
such  a community  of  interest  and  consequent  identity  of  proof 
as  was  found,  e.g.,  in  Universities  v.  Gill,  [1899]  1 Ch.  55,  and 
Ellis  V.  Bedford,  [1901]  A.C.  1. 

I have  given  the  matter  a good  deal  of  consideration,  as  was 
due  to  the  full  and  clear  arguments  of  counsel  on  both  sides ; 
and  I have  reached  the  conclusion  that  the  motion  must  be 
allowed  with  costs  to  the  defendant  in  any  event. 

On  March  15,  1904,  the  appeal  was  heard  before  Mac- 
Mahon,  J.,  in  Chambers. 

W.  R.  Riddell,  K.C.,  for  the  plaintiffs. 

0.  H.  Kilmer,  for  the  defendants. 


March  28.  MacMahon,  J.: — The  motion  was  made  by 
defendant,  J.  H.  Anderson,  requiring  the  plaintiffs  to  elect 
whether  they  would  proceed  with  the  claim  of  the  bank  as 
mortgagees,  with  the  allegation  that  the  lease  was  subsequent 
to  their  mortgage,  or  with  the  claim  of  Clarkson  that  the  lease 
was  void  as  being  in  fraud  of  creditors. 
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Since  the  Master  made  this  order,  the  Bank  obtained 
from  Mr.  Clarkson,  the  assignee,  a consent  in  writing  to  his 
being  made  a party  plaintiff  to  the  action,  which  was  filed. 

By  Rule  233,  “A  claim  by  an  assignee  in  insolvency  for 
the  benefit  of  creditors  shall  not  unless  by  leave  of  the  Court 
or  a Judge  be  joined  with  any  claim  by  him  in  any  other 
capacity.  ” 

Counsel  for  the  plaintiffs,  however,  contended  that  the  Bank 
and  the  assignee  are  properly  joined  as  plaintiffs  under  Rule 
185,  which  reads:  “All  persons  may  be  joined  in  an  action  as 
plaintiffs  in  whom  any  right  to  relief  in  respect  of  or  arising 
out  of  the  same  transaction  or  occurrence,  or  series  of  tran- 
sactions or  occurrences,  is  alleged  to  exist,  whether  jointly 
severally,  or  in  the  alternative,  where  if  such  persons  brought 
separate  actions  any  common  question  of  law  or  fact  would 
arise  etc.” 

If  the  mortgage  given  on  the  11th  December,  1901,  by 
Cyrus  W.  Anderson  to  the  Bank  is  found  at  the  trial  to  be 
prior  to  the  lease  made  by  him  (Cyrus)  to  the  defendant  James 
H.  Anderson,  there  will  be  no  necessity  to  set  aside  the  lease  as 
being  fraudulent  against  creditors,  because  on  a judgment  for 
possession  in  the  mortgage  action  J.  H.  Anderson  could  forth- 
with be  turned  out  of  possession. 

The  giving  of  the  lease  by  Cyrus  W.  Anderson  to  his  co- 
defendant does  not  arise  in  any  way  out  of  the  “same  tran- 
saction or  occurrence”  as  the  giving  of  the  mortgage  by  Cyrus 
to  the  bank. 

The  cause  of  action  by  the  two  plaintiffs  is  that  the  giving 
of  the  lease  was  a voluntary  transaction  while  Cyrus  W.  And- 
erson was  insolvent  to  the  knowledge  of  both  the  defendants, 
and  fraudulent  and  void,  and  I utterly  fail  to  comprehend  how 
there  can  be  “any  common  questions  of  either  law  or  fact” 
arising  out  of  the  mortgage  transaction,  and  the  fraudulent 
granting  of  the  lease. 

The  appeal  will  be  dismissed  with  costs  to  the  defendant  J.^ 
H.  Anderson  in  any  event. 


G.F.H. 
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[IN  CHAMBERS.] 

The  Centaur  Cycle  Company  v.  Hill,  et  al. 

Payment  out  of  Gourt — Gostn — Money  'paid  into  Court  as  security — Right  of 
successful  party  thereto. 

Where  on  appeal  to  the  Court  of  Appeal  judg;ment  is  given  in  favor  of  the 
defendants  with  costs,  they  are  entitled  to  an  order  for  payment  out  to  them 
of  moneys  paid  into  Court  by  the  plaintiffs  as  security  for  the  costs  of  the 
action,  notwithstanding  an  intended  appeal  by  the  plaintiffs  to  the  Judicial 
Committee  of  the  Privy  Council,  as  otherwise  it  would  amount  to  a stay  of 
execution  without  any  security  being  given  therefor. 

In  such  a case  the  plaintiffs  should  make  application  to  the  Court  of  Appeal 
directly  and  not  indirectly  by  opposing  the  motion  in  Chambers. 

Con.  Rules  827  and  832,  and  the  absence  of  any  rule  corresponding  to  the 
English  Rule  16,  Order  58  remarked  on. 

This  was  a motion  made  by  the  defendants,  other  than  the 
defendant  Love,  for  payment  out  to  them  of  the  money  paid 
into  Court  by  the  plaintiffs  as  security  for  the  costs  of  the 
action,  now  amounting  to  S700.  The  plaintiffs  alleged  that 
they  intended  to  appeal  to  the  Judicial  Committee  of  the  Privy 
Council  from  the  judgment  of  the  Court  of  Appeal  in  favour 
of  the  defendants,  reported  ante  p.  110,  but  had  not  as  yet 
given  any  security  for  such  appeal  (see  also  ante  p.  411). 

On  March  16th  the  motion  was  argued  before  Mr.  Cart- 
wright, the  Master  in  Chambers. 

C.  W.  Kerr,  for  applicants. 

8.  Casey  Wood,  for  plaintiffs. 

March  17.  The  Master  in  Chambers: — It  was  contended 
by  Mr.  Kerr  that  the  language  of  Con.  Rule  832  (d)  is  impera- 
tive, and  that  there  was  no  power  to  refuse  the  order  asked  for, 
as  to  do  so  would  be  in  effect  to  stay  execution  in  respect  of  the 
S700.  He  drew  attention  to  the  marked  difference  in  the 
language  of  Con.  Rule  827,  and  Con.  Rule  832  ; and  argued 
that  the  fact  that  the  money  was  in  Court  should  not  prevent 
him  from  realising  to  that  extent,  at  least  on  his  judgment  and 
orders,  which  amounts  in  all  to  over  $9,000. 

It  was  argued  by  Mr.  Wood  that  there  was  a discretion  in 
the  Court  to  refuse  the  application,  referring  to  such  cases  as 
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Canadian  Land  and  Emigration  Co.  v.  Township  of  Dysart 
(1885),  11  P.R.  51 ; McMaster  v.  Radford  (1894),  16  P.  R.  20; 
Agricultural  Assurance  Co.  of  Watertown  v.  Sargent  (1895), 
16  P.R.  397 ; and  Attorney -General  v.  Emerson  (1889),  24 
Q.B.D.  56. 

How  far  these  authorities  support  his  contention,  I am  not 
at  present  concerned  to  inquire. 

The  plaintiffs  are  admittedly  seeking  to  have  a stay  of 
execution  without  having  given  any  security.  This  I certainly 
have  no  power  to  grant.  The  case  of  Hamill  v.  Lilley  (1887), 
3 Times  L.R.  549,  expressly  decides  that  in  an  analogous  case 
the  application  for  a stay  must  be  made  to  the  Court  of  Appeal. 

It  may  be  a matter  for  consideration  how  far  there  is  any 
power  to  stay  execution  without  a compliance  with  Con.  Rule 
832  (d),  as  we  have  no  rule  corresponding  to  Order  LVIII., 
r.  16,  under  which  Attorney -General  v.  Emerson,  24  Q.B.D.  56, 
was  decided. 

The  order  must,  therefore,  go  as  asked.  But  the  issue  of  it 
will  be  stayed  until  Monday  next  to  enable  the  plaintiffs  to 
make  such  motion  as  they  may  be  advised. 

The  costs  of  this  motion  in  Chambers  should  be  to  the 
defendants  in  any  event. 

Although  the  money  was  paid  into  the  High  Court,  yet  as 
what  was  being  asked  for  by  plaintiffs  is  a stay  of  execution  in 
respect  thereof,  the  application  should  have  been  made  to  the 
Court  of  Appeal  directly,  and  not  indirectly  by  opposing  the 
defendants’  motion  in  Chambers,  which  was  properly  made  by 
them. 


From  this  judgment  the  defendants  appealed  to  a Judge  in 
Chambers. 

On  March  22nd  the  appeal  was  heard  before  Falconbridge, 
C.J.K.B..  sitting  in  Chambers,  when  the  judgment  of  the  Master  j 
was  affirmed,  and  the  appeal  dismissed  with  costs.  ] 
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[IN  CHAMBERS.] 

In  Re  the  Will  of  Carlton  C.  Smith. 


Will — Void  legacy — Right  to,  of  residuary  legatees. 

A testator  by  his  will,  subject  to  the  payment  of  his  debts,  etc.,  gave  to  his 
widow  a life  estate  in  all  his  real  and  personal  estate  and  subject  to  bequests 
to  a university  and  a missionarj?^  board,  gave  the  proceeds  of  his  real  estate, 
power  of  sale  having  been  given  to  the  executors,  to  certain  residuary 
legatees.  There  being  a deficiency  in  the  personal  property  to  pay  the 
debts,  etc. , a sale  of  a portion  of  the  real  estate,  sufficient  to  pay  such  debts 
and  specific  legacies  was  made.  Upon  a motion  under  Con.  Rule  928  for 
the  construction  of  the  will  it  was  admitted  that  the  bequest  to  the 
missionary  society  was  invalid  under  the  provisions  of  the  statute  of 
Mortmain,  and  it  was  agreed  that  this  amount  should  be  refunded  to  the 
estate  : — 

Reid,  that  such  amount  being  a void  legacy  fell  into  the  residue  and  went  to 
the  residuary  legatees  and  not  to  the  next  of  kin. 

Motion  on  behalf  of  H.  W.  Yerks,  one  of  the  residuary 
legatees,  under  Rule  938,  for  an  order  for  the  construction  of 
the  will  of  Carlton  C.  Smith,  deceased,  as  to  whether  the 
bequests  to  the  Canadian  Literary  Institute,  which  subsequently 
became  by  an  Act  of  the  Ontario  Legislature,  the  McMaster 
University  and  the  Home  Missionary  Board  of  the  Baptist 
Convention,  were  void  under  the  Mortmain  Act  and  for  an 
order  directing  the  legatees  to  repay  into  Court  the  moneys 
already  paid  out  to  them. 

The  motion  was  heard  before  MacMahon,  J.,  on  March 
18th,  1904,  sitting  in  Chambers. 

Brewster,  K.  C.,  for  H.  W.  Yerks,  one  of  the  residuary 
legatees. 

F.  W.  Harcourt,  for  the  next  of  kin. 

Holman,  K.  C.,  for  McMaster  University  and  the  Home 
Missionary  Board  of  the  Baptist  Convention. 

March,  28,  MacMahon,  J.: — The  will  is  dated  the  18th 
October,  1861,  and  the  testator  died  on  the  30th  of  the  same 
month. 

The  clauses  of  the  will  necessary  to  be  considered  are  : 

“ 2.  The  residue  of  my  estate  and  property  which  shall  not 
be  required  for  the  payment  of  my  just  debts,  funeral  charges, 
and  the  expenses  attending  the  execution  of  this  my  will  and 
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MacMahon,  J.  administration  of  my  estate  I give,  devise  and  dispose  of  as 
1904  follows,  that  is  to  say  : 

In  re  “ That  my  beloved  wife,  Sarah  Smith,  have  full  control  and 

C.  C.  Smith,  possession  of  all  my  real  and  personal  property  during  her 
natural  life,  the  executors  to  have  power  to  sell  my  real  estate 
and  invest  the  principal  during  her  life,  if  she,  my  said  wife, 
desires  them  to  do  so,  the  interest  arising  from  the  whole 
principal  to  be  payable  to  her  during  her  life  and  at  the  time 
of  sale,  be  the  same  during  her  life  or  after  her  death,  the 
bequests  hereinafter  mentioned,  one  of  $300  and  the  other  of 
$200,  shall  be  paid.” 

“ 4.  I give  and  bequeath  the  sum  of  $300,  to  be  paid  to  the 
Treasurer  of  the  Canadian  Literary  Institute,  Woodstock,  for 
the  sole  use  and  benefit  of  said  institute,  to  be  paid  as  herein- 
before mentioned. 

“ 5.  I give  and  bequeath  the  sum  of  $200  to  be  paid  to  the 
Treasurer  of  the  Regular  Baptist  Missionary  Convention  of 
Canada  West,  for  the  use  of  said  Convention.” 

By  the  6th  clause  the  principal  arising  from  the  sale  of  the 
testator’s  estate  is  to  be  invested  by  the  executors  until  the 
eldest  child  of  John  W.  Yerks  reaches  the  age  of  twenty- 
one  years,  when  the  principal  and  interest  is  to  be  divided 
among  all  the  children  as  each  shall  arrive  at  the  age  of  twenty- 
one  years. 

The  testator’s  widow  died  in  1885. 

The  personalty  not  being  sufficient  to  pay  the  debts,  etc.,  of 
the  testator,  a portion  of  the  real  estate  sufficient  to  pay  such 
debts,  etc.,  and  the  legacies,  was  sold,  and  a question  arose  as 
to  whether  the  legacies  mentioned  in  the  4th  and  5th  clauses 
for  charitable  purposes  were  valid,  and  the  executors  thereupon 
applied  for  the  construction  of  the  will,  and  on  the  27th 
October,  1886,  an  order  was  made  directing  the  said  sums  of 
$300  and  $200  to  be  paid  into  Court,  which  two  sums  were 
paid  in  on  the  20th  October,  1889,  when  an  order  was 
obtained  ex  parte  and  without  notice  to  the  residuary 
legatees  directing  payment  out  to  the  McMaster  University 
of  $494.75,  and  to  the  Home  Missionary  Board  of  the  Baptist 
Convention  of  $329.83,  being  the  amounts  of  the  respective 
sums  paid  in  and  the  accrued  interest  thereon. 
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Upon  the  present  motion,  counsel  representing  respectively 
the  residuary  legatees  and  the  next  of  kin,  consented  that  the 
bequest  in  favor  of  the  McMaster  University  be  declared 
valid,  and  counsel  for  the  Home  Missionary  Board  consented 
to  judgment  declaring  the  bequest  thereto  invalid,  and  under- 
took to  repay  the  amount  received  into  Court.  The  contest 
between  the  residuary  legatees  and  the  next  of  kin  is  as  to 
which  of  these  is  entitled  to  the  said  sum  of  $329.83. 

By  sec.  27  of  the  Act  respecting  Wills,  R.S.O.,  1897,  ch.  128, 
(which  is  a transcript  of  the  Imperial  Act,  1 Viet.  ch.  26,  s.  25): 

“ Unless  a contrary  intention  appears  by  the  will,  such  real 
estate  or  interest  therein  as  is  comprised  or  intended  to  be 
comprised  in  any  devise,  in  such  will  contained,  which  fails  or 
becomes  void  by  reason  of  the  death  of  the  devisee  in  the  life- 
time of  the  testator,  or  by  reason  of  such  devise  being  contrary 
to  law,  or  otherwise  incapable  of  taking  effect,  shall  be  included 
in  the  residuary  devise  (if  any)  contained  in  such  will.” 

The  widow  was,  subject  to  the  payment  of  the  testator’s 
debts,  funeral  and  testamentary  expenses — entitled  to  a life 
interest  in  his  real  and  personal  estate.  And  subject  to  such 
life  estate  and  to  the  two  bequests  mentioned  in  the  4th  and 
5th  paragraphs  of  the  will  the  testator  bequeathed  the  remaining 
principal  arising  from  the  sale  of  his  estate  to  the  residuary 
legatees  mentioned  in  the  sixth  clause. 

In  Hawkins  on  Wills,  page  40,  the  rule  is  thus  stated : ‘‘  A 
general  residuary  bequest  carries  lapsed  and  void  legacies.” 
As  authority  for  the  rule,  the  author  quotes  the  language  of 
Sir  William  Grant,  M.R.,  in  Leake  v.  Robinson  (1817)  2 Mer. 
page  392  : “I  have  always  understood  that,  with  regard  to 
personal  estate”  (this  now  applies  as  well  to  real  estate)  “ every- 
thing which  is  ill  given  by  the  will  does  fall  into  the  residue  ; 
and  it  must  be  a very  peculiar  case  indeed,  in  which  there  can 
at  once  be  a residuary  clause  and  a partial  intestacy,  unless 
some  part  of  the  residue  itself  be  ill  given.  It  is  immaterial 
how  it  happens  that  any  part  of  the  property  is  undisposed  of, — 
whether  by  the  death  of  a legatee,  or  by  the  remoteness,  and 
consequent  illegality,  of  the  bequest.  Either  way  it  is  residue, — 
i.e.,  something  upon  which  no  other  disposition  of  the  will 
effectually  operates.  It  may  in  words  have  been  before  given  ; 
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but  if  not  effectually  given,  it  is,  legally  speaking,  undisposed 
of,  and  consequently  included  in  the  denomination  of  residue.” 

See  also  Cambridge  v.  Rous  (1802),  8 Ves.  25.  Reynolds  v. 
Kortright  (1854),  18  Beav.  417-427. 

And  it  is  wholly  immaterial  that  the  residue  is  given  only 
after  deducting  or  after  payment  of  sums  already  appointed. 
Carter  v.  Taggart  (1848),  16  Sim.  423.  In  re  Harries’  Trust 
(1859),  John.  199. 

There  will  be  a declaration  that  the  bequest  in  favor  of 
McMaster  University  is  valid,  and  that  in  favor  of  the  Home 
Mission  Board  of  the  Baptist  Convention  is  invalid,  and  that 
the  sum  of  $329.83  received  by  the  Home  Mission  Board  and 
agreed  to  be  repaid  into  Court  forms  part  of  the  testator’s 
residuary  estate,  and  that  the  same  when  paid  into  Court  be  ; 
paid  out  to  the  executors.  s 

The  costs  of  the  residuary  legatees  and  the  next  of  kin  to 
be  paid  out  of  the  estate.  g.f.h. 
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[IN  THE  COURT  OF  APPEAL.] 
Reynolds  v.  Trivett  et  al. 


C.  A. 

1903 


Limitation  of  Actions — Title  to  Land — Cancellation  of  Deed — Cloud  on  Title — 
Plan  and  Survey — Real  Property  Limitation  Act — Acts  of  Ownership — Land 
in  State  of  Nature — Fence  Built  before  Entry — Cutting  Wood — Pasturing 
Cattle — Commencement  of  Statutory  Period — Knowledge  of  True  Owner. 

The  plaintiff  claimed  cancellation  of  a deed  as  a cloud  upon  his  title,  so  far  as 
it  affected  14  acres  of  land  as  to  which  the  plaintiff  alleged  title  in  himself, 
and  sought  an  injunction  and  damages  in  respect  of  trespass  thereon  : — 

Held,  upon  an  examination  of  the  defendant’s  title  deeds,  that  they  did  not  in 
fact  convey  the  14  acres,  nor  even  profess  to  do  so,  and  therefore  the  plaintiff 
was  not  entitled  to  cancellation  of  the  deed. 

Held,  also,  upon  the  evidence,  that  the  plaintiff  had  established  his  paper  title 
to  the  14  acres,  and  had  sufficiently  proved  the  correctness  of  a survey  and 
plan  shewing  that  the  14  acres  were  outside  of  the  land  covered  by  the 
defendant’s  title  deeds. 

The  defendant  contended  that  he  had  exercised  such  acts  of  ownership  upon 
the  14  acres  more  than  ten  years  before  action  as  had  dispossessed  the 
plaintiff,  and  constituted  such  a possession  by  himself  as  to  bar  the  action. 

The  14  acres  had  never  been  built  upon  or  cleared  or  cultivated  or  resided 
upon.  The  defendant  relied  upon  the  building  of  a brush  fence  along  the 
south  limit  of  the  14  acres  in  1880  or  1881  by  his  predecessor  in  title.  At 
that  time  the  title  to  the  14  acres  was  still  in  the  heirs  of  the  patentee,  who 
had  never  taken  possession  ; — 

Held,  that  the  building  of  the  fence  was  of  no  significance  as  an  act  of  owner- 
ship. Being  built  on  the  land  while  it  belonged  to  the  heirs  of  the  patentee, 
it  became  their  property,  and  the  plaintiff  having  become  the  owner  and 
having  entered  in  1888,  before  the  statutory  period  had  run,  it  became  his 
property  as  absolutely  as  if  he  had  built  it  himself. 

The  defendant  also  relied  upon  acts  done  since  1888,  namely,  cutting  and 
removing  wood  and  pasturing  cattle  upon  the  14  acres  : — 

Held,  that  these  acts,  being  intermittent  and  isolated,  were  merely  occasional 
acts  of  trespass,  and  insufficient  to  constitute  possession  of  the  kind 
required  by  the  statute  to  bar  the  true  owner. 

Semhle,  also,  that  the  land  being  in  a state  of  nature,  and  there  being  no 
evidence  that  the  grantee  of  the  Crown,  or  his  heirs  or  assigns,  had  taken 
actual  possession,  by  residing  upon  or  cultivating  any  portion  thereof,  until 
the  plaintiff  acquired  the  title  of  the  heirs  in  1887,  or  that  they  or  any  of 
them  had  any  knowledge  before  that  date  of  the  land  having  been  in  the 
actual  possession  of  the  defendant  or  of  any  one  under  whom  he  claimed, 
even  if  the  defendant’s  acts  amounted  to  possession,  he  could  not  claim  to 
have  acquired  a title  to  it,  for  in  such  a case  time  runs  from  knowledge  by 
the  true  owner  of  the  entry  on  his  land,  and  must  have  run  for  20  j'ears  to 
bar  his  title. 

J udgment  of  Teetzel,  J. , reversed. 


June  2. 
1904 

April  18. 


Action  to  set  aside  a conveyance  of  land  so  far  as  it 
affected  14  acres  claimed  by  the  plaintiff  and  to  restrain  the 
defendant  from  trespassing  on  the  14  acres  and  for  damages  for 
trespass.  The  facts  are  stated  in  the  judgments. 
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0.  A.  The  action  was  tried  before  Teetzel,  J.,  without  a jury,  at 

1904  Toronto,  on  the  19th  May,  1903. 

Reynolds  John  MacGregor,  for  the  plaintiff. 

Trivett.  J-  H.  Moss,  for  the  defendant  Trivett. 

June  2,  1903.  Teetzel,  J. ; — The  plaintiff’s  claim  is  that  a 
certain  deed  to  the  defendant  Trivett  dated  the  9th  February, 
1888,  made  by  one  John  Allen  to  the  defendant,  and  a certain 
mortgage  made  by  the  said  defendant  to  the  representatives  of 
the  Joseph  Cawthra  estate,  so  far  as  the  said  deed  and  mortgage 
affect  the  lands  described  in  the  3rd  paragraph  of  the  plaintiff’s 
statement  of  claim,  should  be  declared  void  and  delivered  up  to 
be  cancelled  as  a cloud  on  the  plaintiff’s  title,  and  he  also  asks 
damages  against  the  defendant  Trivett  for  trespass  upon  the 
said  lands,  and  for  an  injunction. 

The  Cawthra  representatives  having  disclaimed  and  dis- 
charged the  said  lands  from  their  mortgage,  the  action  is  by 
consent  dismissed  as  against  them  without  costs. 

The  land  described  in  the  deed  complained  of  is  the  north 
part  of  the  west  half  of  lot  No.  3 in  the  9th  or  lake  concession 
of  North  Gwillimbury,  containing  114  acres  more  or  less.  The 
patent  for  the  whole  lot,  together  with  lots  1 and  4 in  the  same 
concession,  fronting  on  Lake  Simcoe,  describes  the  three  lots  as 
containing  750  acres  more  or  less,  although  each  lot  is  described 
as  130  chains  by  20  chains,  making  260  acres,  without 
deductions  or  additions  by  reason  of  indentations  of  the  lake 
shore. 

According  to  a survey  of  said  lot  3 made  by  the  plaintiff, 
this  lot  contains  278f  acres,  but  I cannot  rely  upon  the  correct- 
ness of  this  nor  of  the  plan  put  in  by  the  plaintiff,  as  the 
surveyor’s  examination  clearly  shews  that,  instead  of  deter- 
mining the  eastern  and  western  limits  of  the  lot  according  to 
the  Government  survey,  he  took  the  existing  fences  as  marking 
such  limits,  and  his  plan  of  survey  shews  that  these  limits,; 
thus  fixed,  are  not  parallel. 

I find  that  by  deed  dated  the  22nd  July,  1887,  the  plaintiff 
became  possessed  of  a good  paper  title  to  the  whole  of  said  lot 
3,  saving  and  excepting  200  acres  on  the  front  or  north  end 
thereof  sold  and  conveyed  for  taxes  to  one  William  Cathcart  by 
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deed  dated  the  3rd  October,  1831,  and  the  plaintiff  claims  that 
such  title  covers  the  14  acres  in  question  in  this  action.  The 
defendant’s  paper  title  to  the  north  100  acres  is  derived  from 
the  above  mentioned  tax  deed.  The  first  conveyance  in  the 
chain  of  title  thereof,  dated  the  24th  April,  1860,  described  it  as 
the  north  100  acres  of  the  west  half  of  said  lots — metes  and 
bounds  being  given — and  the  property  was  several  time 
conveyed  by  this  description  until  the  2nd  May,  1870,  when  it 
was  conveyed  by  one  Richard  Sheppard  to  David  Willoughby 
as  the  north  part  of  the  west  half  of  lot  3,  etc.,  containing  by 
admeasurement  114  acres  more  or  less — no  metes  and  bounds 
being  given.  This  is  the  same  description  as  contained  in  the 
deed  to  the  defendant  referred  to  in  the  statement  of  claim, 
which  deed  purports  to  be  made  to  correct  the  description  of 
the  defendant’s  property,  his  original  purchase  having  been 
from  one  Ezra  Grant,  by  deed  dated  the  18th  November,  1881, 
in  which  the  property  is  described  as  being  part  of  the  west 
half  of  lot  3,  etc.,  containing  by  admeasurement  114  acres  more 
or  less,  without  specifying  what  part  of  said  west  half. 

There  can  be  no  question  as  to  the  sufficiency  of  the  defen- 
dant’s paper  title  to  the  north  100  acres,  but  he  has  not  a 
perfect  title  to  the  south  14  acres. 

It  would  appear  from  the  registrar’s  abstract  that  for  many 
years  it  was  assumed  that  there  was  only  250  acres  in  the 
whole  lot,  whereas,  according  to  the  plaintiff’s  survey,  there  are 
278f  acres,  if  the  boundary  fences  are  on  the  right  lines,  and 
it  would  appear  that  the  owners  of  the  200  acres  embraced  in 
the  tax  deed  sought  to  appropriate  28  acres  of  this  surplus  to 
their  lands  at  the  north. 

I find  as  a fact  that  Ezra  Grant,  the  original  grantor  of  said 
114  acres  to  the  defendant,  built  a substantial  log  and  pole 
fence  along  the  south  boundary  of  said  114  acres  in  1880  or 
1881,  and  that  when  the  defendant  purchased  the  property  he 
in  good  faith  supposed  it  marked  the  southern  limit  thereof, 
and  has  ever  since  maintained  it  as  a boundary  fence. 

I also  find  as  a fact  that  in  1888  and  1889  similar  fences 
running  north  from  this  fence  were  built  along  the  easterly  and 
westerly  boundaries  of  said  14  acres,  connecting  with  the  other 
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line  fences  of  the  defendant,  and  completely  enclosing  the  said 
14  acres  with  the  other  lands  of  the  defendant  to  which  he  had 
a good  paper  title. 

Ever  since  the  said  14  acres  were  so  enclosed,  the  defendant 
has,  either  by  himself  or  his  tenants,  lived  upon  and  occupied 
the  said  114  acres  as  an  enclosed  farm,  having  cleared  and 
cultivated  the  greater  part  of  the  front  100  acres  of  it,  and 
having  used  this  14  acres  with  other  uncleared  land  adjoining 
to  the  north  as  one  undivided  bush,  in  the  usual  course  of 
husbandry,  for  pasture  and  fire  wood. 

In  my  opinion,  this  continuous  occupancy  and  use  of  the 
enclosed  premises  as  a whole  for  more  than  ten  years  prior  to 
the  commencement  of  this  action,  was  such  actual,  constant, 
and  visible  occupation  thereof  as  to  vest  in  the  defendant  a 
good  possessory  title  to  the  said  14  acres.  See  McConaghy  v. 
Denmark  (1880),  4 S.C.R.  609,  632  ; Harris  v.  Mudie  (1882), 

7 A.R.  414;  McIntyre  v.  Thompson  (1901),  1 O.L.R.  163;  and 
other  cases  therein  cited. 

I am  of  the  opinion  that  this  14  acres,  when  taken  posses- 
sion of  by  the  defendant,  was  in  a state  of  nature,  and  has  not 
since  been  cultivated  or  improved  except  by  fencing,  I)ut  I find 
as  a fact  that,  for  more  than  ten  years  before  the  commence- 
ment of  this  action,  the  plaintiff*  had  knowledge  of  the  actual 
possession  and  use  of  said  lands  by  the  defendant  in  manner 
aforesaid. 

On  these  findings  it  follows  that,  notwithstanding  that  the 
plaintiff*  may  have  had  a good  paper  title  to  the  said  14  acres,  the 
same  has  been  completely  extinguished  by  the  possessory  title 
acquired  by  the  defendant,  and  therefore  that  the  said  deed  is 
not  a cloud  on  any  title  now  possessed  by  the  plaintiff*. 

The  action  must  be  dismissed  with  costs  as  against  the**, 
defendant  Trivett.  Si 


The  plaintiff*  appealed  from  this  judgment  to  the  Court  of 
Appeal,  and  the  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  p 
Maclennan,  Garrow,  and  Maclaren,  JJ.A.,  on  the  9th  and] 
10th  December,  1903.  ^ 


plaintiff*.  The  plaintiff*  has  made  out  a clear  paper  title  to  the" 
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14  acres.  The  land  is  in  a state  of  nature,  and  the  onus  is  on 
the  defendant  Trivett  to  shew  that  he  has  acquired  title  by 
possession.  The  plaintitf  had  no  notice  of  the  defendant’s  acts 
with  regard  to  the  land  until  just  before  action.  The  acts  of 
possession  relied  on  are  insufficient.  Cutting  wood  and  timber, 
and  even  clearing  a portion  for  cultivation,  is  not  sufficient. 
They  referred  to  the  following  cases  : Jackson  v.  Schoonmaker 
(1807),  2 Johns.  (N.Y.)  230  ; Slater  v.  Jepherson  (1850),  6 
Cush.  (Mass.)  129  ; Horton  v.  Casey  (1893),  22  S.C.R.  739  ; Boe 
McDonell  v.  Rattray  (1850),  7 U.C.R.  321  ; Allison  v.  Redner 
(1857),  14  U.C.R.  459;  Bundas  v.  Johnston  (1865),  24  U.C.R. 
547 ; Young  v.  Elliott  (1866),  25  UU.R.  330  ; Shepherdson  v. 
McCullough  (1882),  46  U.C.R.  573;  Brooke  v.  Gibson  (1896), 
27  O.R.  218  ; Bentley  v.  Peppard  (1903),  33  S.C.R.  444 ; 
Griffiths  V.  Brown  (1880),  5 A.R.  303 ; Bucknam  v.  Stewart 
(1897),  11  Man.  L.R.  625  ; Leigh  v.  Jack  (1879),  5 Ex.  D.  264; 
In  re  Buffffs  Estate,  [1897]  1 I.  R.  307 ; Rains  v.  Buxton 
(1880,)  14  Ch.  D.  537  ; Andrews  v.  Mulford  (1796),  Haywood 
(North  Carolina)  311 ; Orr  v.  Orr  (1871),  31  U.C.R.  13  ; Read- 
ing V.  Royston  (1702),  Salk.  423;  Rennie  v.  Frame  (1896),  29 
O.R.  586  ; Coffin  v.  North  American  Land  Co.  (1891),  21  O.R. 
80,  87 ; North  British  Canadian  Investment  Co.  v.  Kenny 
(1899),  C.A.  (Ont.),  not  reported. 

J.  H.  Moss,  for  the, defendant  Trivett,  the  respondent.  The 
paper  title  is  not  in  the  appellant,  but  in  the  respondent.  But 
if  it  is  in  the  appellant,  the  respondent  has  acquired  title  by 
possession.  The  finding  of  the  trial  Judge  as  to  notice  is 
correct,  but  notice  is  not  necessary.  The  appellant  had  notice, 
because  the  deed  to  the  respondent  was  registered.  The  acts  of 
possession  are  sufficient;  Harris  v.  Mudie,  7 A.R.  414  ; Armour 
on  Titles,  3rd  ed.,  p.  312;  Re  Bain  and  Leslie  (1894),  25 
O.R.  136. 

April  18.  The  judgment  of  the  Court  was  delivered  by 
Maclennan,  J.A.  : — This  action  was  commenced  on  the  25th 
March,  1902,  to  have  a conveyance  from  one  John  Allen  to  the 
defendant  Trivett,  dated  the  9th  February,  1888,  cancelled  as  a 
cloud  upon  the  plaintiff’s  title  to  14  acres  of  lot  3 in  the  9th 
concession  of  the  township  of  North  Gwillimbury ; and  for  an 
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injunction  to  restrain  the  defendant  from  trespassing  on  the 
same  lands,  by  cutting  and  removing  timber ; and  for  damages 
for  such  trespass.  In  his  statement  of  claim  the  plaintiff  claims 
title,  by  several  mesne  conveyances,  under  the  grantee  of  the 
Crown.  The  defendant  denies  the  plaintiff’s  title  and  claims 
title  in  himself  by  length  of  possession. 

At  the  trial  the  defendant  had  judgment,  the  learned  trial 
Judge  having  found  that,  although  he  had  no  paper  title,  he 
had  proved  a title  by  length  of  possession.  This  appeal  is  by 
the  plaintiff  from  that  judgment. 

The  first  question  is  as  to  the  paper  title. 

The  whole  lot  was  patented  on  the  8th  July,  1897,  to  one 
Peter  Anderson,  together  with  lots  1 and  4 in  the  same 
concession,  expressed  to  contain  750  acres.  The  lots  lie  upon 
the  southern  shore  of  Lake  Simcoe,  and  the  description  in  the 
patent  is  as  follows  : commencing  in  front  upon  said  lake  at  the 
north-east  angle  of  each  of  the  said  lots  respectively,  then 
south  9 degrees  east  130  chains  more  or  less  to  the  allowance 
for  road  in  rear  of  each  of  the  said  lots,  then  south  74  degrees 
west  20  chains  more  or  less  to  the  western  limit  of  each  lot, 
then  north  9 degrees  west  to  the  said  lake  in  each  of  the  said 
lots,  then  easterly  along  the  water’s  edge  to  the  place  of 
beginning,  in  each  lot. 

This  description  shews  that  the  south-easterly  angle  of  the 
lot  is  97  degrees  and  the  south-westerly  angle  83  degrees,  so 
that  the  road  allowance,  which  is  the  south  boundary,  does  not 
cross  the  land  perpendicularly,  but  obliquely. 

On  the  3rd  October,  1831,  the  sheriff  sold  to  one  Cathcart 
for  arrears  of  taxes  200  acres  of  the  lot,  described  in  the  deed 
made  by  him  as  “ the  front  200  acres  of  the  said  lot.” 

These  200  acres  passed  through  a number  of  grantees 
without  subdivision,  until  the  24th  April,  1860,  when  a con- 
veyance was  made  by  one  James  0.  B.  feourchier  to  John  Evans 
of  the  west  part  thereof,  described  as  follows  : 100  acres  be 
the  same  more  or  less  commencing  at  the  north-west  angle  of 
the  said  lot  No.  3,  thence  south  9 degrees  east  93  chains  25 
links,  thence  north  74  degrees  east  10  chains,  thence  northerly^ 
parallel  with  the  division  line  between  lots  2 and  3 to  the  lake 
shore,  thence  along  the  edge  of  the  lake  to  the  place  of 
beginning. 
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It  will  be  observed  that  this  is  a conveyance  of  a defined 
parcel,  by  definite  metes  and  bounds  ; the  length  on  the  west 
limit  defined  to  the  fraction  of  a chain  ; commencing  at  the 
lake  shore;  the  width  also  fixed  and  certain,  10  chains,  and  the 
same  of  the  bearings.  It  is  no  random  description,  copied  from 
the  patent,  but  commences  at  the  north-west  angle,  while  the 
description  in  the  patent  commences  at  the  north-east  angle. 
It  is  called  100  acres  more  or  less,  and  whether  it  contained  so 
many  acres  may  be  doubtful,  unless  the  deficiency  was  made 
up  by  the  broken  front.  After  this  conveyance  to  Evans  fol- 
lowed six  other  conveyances  in  succession,  without  mentioning 
as  many,  or  more,  mortgages,  of  the  same  land,  the  last  of  them 
being  on  the  14th  August,  1866,  by  one  John  R.  Bourchier  to 
Richard  Sheppard,  in  which  the  land  is  described  with  the  same 
metes  and  bounds,  precisely  as  in  the  conveyance  to  Evans,  and 
as  containing  by  admeasurement  100  acres  be  the  same  more  or 
less,  as  in  that  deed. 

In  the  following  year  Sheppard  made  two  mortgages  to 
different  persons  of  the  same  land  by  the  same  description. 

The  next  deed  was  on  the  2nd  May,  1870,  when  Sheppard 
conveyed  to  David  Willoughby  the  same  land  by  a new  and 
different  description,  namely,  the  north  part  of  the  west  half  of 
lot  3,  containing  by  admeasurement  114  acres  more  or  less,  but 
without  any  metes  or  bounds  expressed  therein. 

There  is  no  pretence  or  suggestion  that  Sheppard  had,  in 
the  meantime,  acquired  an}r  further  part  of  the  lot  than  that 
which  he  had  received  by  his  conveyance  from  John  R. 
Bourchier. 

Several  conveyances  then  followed  containing  the  same 
description  as  in  the  deed  from  Sheppard  to  Willoughby,  and 
on  the  9th  February,  1888,  was  made  the  deed  under  which  the 
defendant  claims  title.  It  is  made  between  one  John  Allen  of 
the  first  part  and  the  defendant  of  the  other  part.  It  recites  a 
mortgage  dated  the  22nd  July,  1876,  made  by  one  David 
Draper  to  Allen  of  the  north  part  of  the  west  half  of  lot  No.  3 
in  the  9th  or  lake  concession  of  North  Gwillimbury,  containing 
by  admeasurement  114  acres  more  or  less,  and  a sale,  under  a 
power  contained  therein,  to  one  James  J.  Doan,  a deed  intended 
to  convey  the  land  to  Doan,  but  which  described  it  imperfectly 
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as  composed  of  part  of  the  west  half  of  lot  3,  etc.,  containing 
114  acres,  be  the  same  more  or  less,  and  without  specifying 
what  part  of  the  west  half  was  intended  to  be  conveyed.  It 
recites  also  that  the  defendant  had  acquired  Doan’s  interest  in 
the  land,  and  conveys  to  him  the  land,  describing  it  as  composed 
of  “ the  north  part  of  the  west  half  of  lot  No.  3 in  the  9th 
concession  of  North  Gwillimbury,  containing  by  admeasurement 
114  acres  of  land  be  the  same  more  or  less.” 

Such  is  the  defendant’s  paper  title,  from  which  it  is  apparent 
that  the  learned  Judge  was  right  in  his  conclusion  that  it  does 
not  cover  the  14  acres  in  question.  The  foundation  deed  of  his 
title,  namely,  that  of  the  24th  April,  1860,  from  Bourchier  to 
Evans,  is  clear  and  definite  in  the  boundaries  of  the  land 
granted,  although  indefinite  as  to  the  acreage,  expressing  it  as 
100  acres  “ more  or  less,”  and  no  one  could  for  a moment 
suppose  that,  under  that  deed  and  the  chain  of  deeds  which 
followed  it,  he  had  a title  to  more  than  that  described  by  metes 
and  bounds  in  the  deed  of  1860. 

Even  in  the  deed  of  February,  1888,  on  which  the  defen- 
dant relies  as  his  title,  and  which  the  plaintiff  complains  of  as 
a cloud  upon  his  title  to  the  14  acres  in  question,  the  land 
conveyed  is  expressed  to  be  ‘‘  composed  of  the  north  part  of  the 
west  half  of  lot  No.  3 in  the  9th  concession  of  the  said  township 
of  North  Gwillimbury,  containing  by  admeasurement  114  acres 
of  land,  he  the  same  more  or  less” 

The  defendant’s  title  deeds,  therefore,  not  only  do  not  in 
fact  convey  the  land  in  dispute,  but  when  examined  do  not 
even  profess  to  do  so. 

That  being  so,  the  first  ground  of  relief  sought  by  the 
plaintiff  fails,  namely,  the  cancellation  of  the  deed  of  February, 
1888,  as  a cloud  upon  his  title:  Hurd  y.  Billinton  (1857), 
6 Gr.  145. 

The  next  question  is  as  to  the  plaintiff s paper  title,  and  I 
think  that  is  clearly  made  out.  The  deeds  produced  by  the 
plaintiff  from  persons  admitted  to  be  the  heirs-at-law  of  the 
patentee,  and  under  whom  he  claims,  shew  a good  title  in  him 
to  the  whole  lot,  except  the  200  acres  sold  for  taxes  in  1831, 
that  is,  the  front  200  acres;  and  that  is  the  finding  of  the 
learned  Judge. 
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My  learned  brother  has  not,  however,  in  express  terms  found 
that  the  14  acres  in  question  lie  outside  of  the  200  acres,  not 
having  been  able  to  rely  on  the  correctness  of  a survey  and 
plan  made  by  surveyor  Abrey.  This  survey  and  plan  had 
been  made  a good  many  years  ago,  about  the  year  1888,  for  the 
plaintiff,  and  while  Mr  Abrey  was  unable,  after  so  many  years, 
to  remember  with  certainty  what  he  had  done,  apart  from  the 
plan,  he  nevertheless  said  it  was  correct,  and  I think,  when 
taken  with  the  other  evidence  in  the  case,  the  plan  bears  strong 
evidence  of  correctness  upon  the  face  of  it.  The  surveyor  says 
he  measured  off  the  north  200  acres,  and  the  plan  shews  that  is 
what  was  done;  and  according  to  the  plan  the  14  acres  in 
question  are  no  part  of  the  200  acres,  but  outside  of  it.  He 
says  he  thinks  he  followed  the  side  fences  in  making  his 
measurements,  and  the  effect  of  that  is  a slight  want  of 
parallelism  between  the  east  and  west  limits  of  the  lot  in 
the  plan,  and  that  is  the  only  uncertainty  which  is  suggested. 
The  difference  of  width  at  the  centre  and  at  the  south  end  of 
the  200  acres,  a distance  of  $1,100  yards,  is  only  2 feet  9 
inches,  indicating  a very  slight  want  of  parallelism  of  the  side 
lines.  The  plan  is  drawm  to  a scale  of  10  chains  to  an  inch,  and 
shews  the  west  boundary  of  the  land  north  of  the  14  acres  to 
be  93  chains  25  links,  or  exactly  the  length  defined  in  the  deed 
of  the  24th  April,  1860,  to  John  Evans,  and  which  is  the  limit 
covered  by  the  plaintiff’s  paper  title.  There  was  no  evidence 
attacking  the  accuracy  of  Abrey’s  survey  and  plan,  and  I am 
of  opinion  that  it  must  be  taken  to  be  correct  and  to  shew  with 
sufficient  certainty  the  true  boundary  between  the  200  acres 
sold  for  taxes  and  the  remainder  of  the  lot. 

That  leaves  the  question  of  the  defendant’s  claim  under  the 
Real  Property  Limitation  Act  to  be  considered,  which  the 
learned  Judge  determined  in  favour  of  the  defendant. 

The  case  is  one  of  a succession  of  trespasses,  or,  putting  it 
at  the  highest  for  the  defendant,  one  of  encroachment.  It  is 
not  a case  of  a person  taking  possession  under  colour  of  title, 
which  turns  out  to  be  defective,  he  having  a conveyance  which 
on  the  face  of  it  purports  to  give  him  the  land,  as  in  Heyland  v. 
Scott  (1869),  19  C.P.  165,  and  to  which  different  considerations 
apply:  see  Robertson  v.  Daley  (1886),  11  O.R.  352,  and  judgment 
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of  Burton,  J.A.,  in  Harris  v.  Mudie,  7 A.R.  at  pp.  428-9.  This 
is  a case  of  a landowner  doing  certain  acts  upon  adjoining  land, 
not  only  without  having,  but  without  any  reasonable  ground 
for  supposing  he  had,  any  right  or  title  thereto. 

This  land  is  still  in  a state  of  nature.  It  has  never  been 
built  upon  or  cleared  or  cultivated  or  resided  upon.  There  is  a 
belt  of  several  acres  of  the  defendant’s  adjoining  land  between 
his  clearing  and  this  land  which  is  in  the  same  condition.  It 
was  overrun  by  fire  a good  many  years  ago,  and  left  ever  since 
as  the  fire  left  it,  covered  with  logs  and  rubbish,  and  a new 
growth  of  trees  has  been  allowed  to  spring  up. 

The  defendant,  however,  contends  that  he  has  exercised  such 
acts  of  ownership  upon  the  land  for  more  than  ten  years  before 
action  as  have  dispossessed  the  plaintiff,  and  have  constituted 
such  a possession  by  himself  as  is  a bar  to  the  present  action. 

The  principal  act  relied  upon  by  the  defendant  is  the  building 
of  a brush  fence  along  the  south  limit  of  the  land  by  one  Ezra 
Grant  some  time  between  1879  and  1881,  while  he  was  in 
possession  of  the  defendant’s  land,  and  from  whom  in  the  first 
place  he  obtained  his  title.  At  that  time  the  title  of  all  but  the 
200  acres  sold  for  taxes  was  still  in  the  heirs  of  the  patentee, 
who  had  never  taken  possession,  but  that  part  south  of  the  14 
acres  was  occupied  by  a squatter  named  Mann,  who,  as  I 
understand,  had  cleared  up  to  the  south  limit  of  the  14  acres. 

Another  act  relied  on  by  the  defendant  is  the  taking  of 
wood  and  fence  timber  from  the  land  from  time  to  time,'  the 
last  time  being  shortly  before  the  commencement  of  the  action. 
He  admits,  however,  that  for  five  years  before  action  he  had 
taken  no  timber,  “ only  just  picked  wood  around  a little.” 

The  only  other  act  was  the  pasturing  of  cattle,  that  is,  the 
mere  wandering  at  will  of  his  cattle,  and  those  of  others,  among 
the  logs  and  brushwood.  It  is  shewn  that  this  was  done  more 
or  less  from  the  time  he  obtained  his  title,  during  the  defendant’s 
own  occupation,  and  at  one  time  during  the  occupation  of  a tenant. 
Being  asked  : “You  have  not  done  anything  more  on  the 
property  except  let  your  cows  through  there  for  the  last  ten 
years  ? ” A.  “ They  had  the  privilege  of  running  there  ; there 
is  nothing  to  prevent  them  from  going  there,  no  fence  ever  put 
up.”  The  fact  that  the  defendant’s  cattle  pasture  was  at  the 
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south  end  of  his  land,  next  to  the  woods  on  his  own  land,  and, 
there  being  no  fence,  the  cattle  naturally  wandered  through 
both  woods.  It  is  also  proved  that  on  one  occasion,  after  a 
second  fire  had  run  over  a strip  of  ground,  the  defendant  sowed 
clover  seed  upon  it,  which  germinated,  and  was  cropped  by  his 
cattle. 

That  is  the  sum  and  substance  of  the  defendant’s  acts  of 
possession. 

Now,  there  is  no  doubt  that  in  1888  or  thereabouts,  after 
the  plaintiff  had  obtained  his  title,  he  entered  upon  the  land,  if 
that  was  necessary.  He  had  the  survey  made  by  Abrey  in  or 
about  that  year,  and  he  employed  one  Holstock,  who  lived  near 
by,  to  protect  it  against  trespassers,  who  says  he  did  soon 
afterwards  forbid  some  persons — not  the  defendant  however — 
whom  he  found  cutting  wood,  and  who  desisted. 

There  can  be  no  pretence  that  prior  to  1888  the  plaintiff,  or 
the  heirs  of  the  patentee,  had  been  dispossessed,  and  the  fence 
built  by  Grant  in  1880  or  1881  is  therefore  of  no  significance 
whatever.  Being  built  on  the  land  while  it  belonged  to  the 
heirs  of  the  patentee,  it  became  their  property,  and  the  plaintiff* 
having  become  the  owner,  and  having  entered  before  the 
statutory  period  had  run,  it  became  his  property  as  absolutely 
as  if  he  had  built  it  himself.  The  defendant’s  claim,  therefore, 
must  rest  on  what  has  been  done  since  the  plaintiff’s  entry  in 
1888,  that  is,  the  acts  of  cutting  and  removing  wood  and 
pasturing  of  cattle.  I am  of  opinion  that  none  of  these  acts, 
nor  all  of  them  together,  are  sufficient,  on  the  authorities,  to 
constitute  a dispossession  of  the  plaintiff.  The  cutting  of  wood 
was  necessarily  intermittent,  with  apparently  an  interval  of 
five  years,  or  even  ten  years,  before  the  commencement  of  the 
action.  As  to  the  pasturing  of  cattle,  the  defendant  resided  on 
the  north  part  of  the  lot  near  the  lake,  and  has  been  gradually 
clearing  his  land  from  the  north  southward.  It  could  only  be 
in  the  summer  that  his  cattle  would  wander  over  the  land,  and 
in  the  winter  there  could  be  no  pasturing  there.  At  those 
times,  unless  when  the  defendant  entered  to  cut  wood,  he  could 
have  no  sort  of  possession  which  could  for  a moment  be  a 
dispossession  of  the  plaintiff. 

I am  of  opinion  that  these  acts  were  merely  occasional  acts 
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of  trespass,  and  wholly  insufficient  to  constitute  possession  of 
the  kind  required  by  the  statute  to  bar  the  true  owner. 

The  authorities  are  numerous  and  clear,  in  my  opinion,  that 
such  intermittent,  isolated  acts  are  wholly  insufficient  to  acquire 
a title  to  bar  the  true  owner  of  his  right.  They  are  collected 
in  Armour  on  Titles,  3rd  ed.,  pp.  307-8,  and  need  not  be  here 
enumerated.  The  latest  case  is  a decision  of  this  Court,  North 
British  Canadian  Investment  Go.  v.  Kenny,  12th  September, 
1899,  apparently  not  reported. 

If  it  were  necessary,  I think  the  case  might  also  be  decided 
on  the  4th  sub-section  of  sec.  5 of  the  statute.  The  land  is  still 
unquestionably  in  a state  of  nature.  There  is  no  evidence  that 
the  grantee  of  the  Crown,  his  heirs  or  assigns,  by  themselves, 
their  servants  or  agents,  had  taken  actual  possession,  by  residing 
upon  or  cultivating  any  portion  thereof,  until  the  plaintiff 
acquired  the  title  of  the  heirs  in  July,  1887,  or  that  they  or  any 
of  them  had  any  knowledge  before  that  date  of  the  same 
having  been  in  the  actual  possession  of  the  defendant  or  of  any 
one  under  whom  he  claims.  Those  who  had  taken  possession 
before  the  plaintiff  obtained  title  were  mere  squatters,  and  not 
heirs  or  assigns  of  the  patentee.  Therefore,  even  if  it  were 
conceded  that  the  defendant’s  acts  upon  the  land  amounted  to 
possession,  he  could  not  claim  to  have  acquired  a title  to  it, 
inasmuch  as  in  such  a case  time  runs  from  knowledge  by  the 
true  owner  of  the  entry  on  his  land,  and  must  have  run  for 
twenty  years  to  bar  his  title. 

I am  of  opinion  that  the  appeal  should  be  allowed,  and  that 
the  plaintiff  is  entitled  to  an  injunction  and  to  damages  for  six 
years  before  action,  which  I think  we  may  assess  at  $20.  The 
plaintiff  is  entitled  to  costs  here  and  below,  except  so  far  as 
increased  by  joining  the  mortgagees  as 'parties. 


T.  T.  R. 
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[IN  THE  COURT  OF  APPEAL.] 


Smellie  V.  Watson. 

Landlord  and  Tenant — Lease — Covenant  not  to  Cut  Down  Timber — Statutory 
Covenant — Common  Law  Rights. 


C.  A. 
1904 

April  13. 


Under  a covenant  in  a lease  made  in  pursuance  of  the  Short  Forms  Act,  the 
lessee  was  not  to  cut  down  timber  for  any  purpose  whatever,  except  for  fire 
wood,  but  he  was  to  have  the  privilege  of  using  for  any  purpose  all  the  lying 
down  hard  wood  timber,  cedar  only  excepted  : — 

Held,  that  the  covenant  was  a restriction  of  the  statutory  covenant,  under 
which  the  lessee  could  cut  down  timber,  or  timber  trees  for  necessary  repairs, 
or  for  fire  wood,  but  was  an  extension  of  the  common  law  right,  which  was 
limited  to  lying  down  dead  timber,  and  that  the  covenant  allowed  the  lessee 
to  use  all  the  lying  down  hard  wood  timber,  sound  or  unsound,  except  in  so 
far  as  restricted  by  the  exception  as  to  cedar. 


This  was  an  action  originally  commenced  in  the  eighth 
division  court  of  the  county  of  Wellington,  but  upon  the 
application  of  the  defendants  it  was  removed  into  the  High 
Court.  The  plaintiff’s  claim  was  to  recover  $57,  which  he  had 
paid  under  protest  to  the  defendants’  bailiff  on  a distress  for  rent. 
There  was  a counterclaim  by  the  defendants  claiming  some 
$920  damages  for  alleged  breaches  of  covenants  in  the  lease. 
The  action  and  counterclaim  came  on  for  trial  on  October  14th, 
1903,  before  MacMahon,  J.,  who,  after  a portion  of  the  evidence 
for  the  plaintiff  had  been  given,  was  of  the  opinion  that  it  was 
a proper  case  for  a reference,  and  he  accordingly  referred  it  to 
the  local  Master  at  Guelph. 

The  Master,  by  his  report,  found  in  favour  of  the  amount 
claimed  by  the  plaintiff,  and  that  the  defendants  had  failed  to 
establish  their  counterclaim. 

From  the  report  the  defendants  appealed  to  a Judge  sitting 
in  the  Weekly  Court. 

On  February  25th,  1903,  the  appeal  was  heard  before 
Falconbridge,  C.J.K.B.,  who  dismissed  the  appeal  with  costs. 

The  report  then  came  on  before  Boyd,  C.,  on  further 
directions,  who  directed  judgment  to  be  entered  for  the  plaintiff 
for  the  $57  claimed  by  him  with  costs,  and  the  defendants’ 
counterclaim  to  be  dismissed  with  costs. 

From  both  these  judgments  the  defendants  appealed  to  the 
Court  of  Appeal. 


636 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 

1904 

Smellie 

V. 

Watson. 


On  December  2nd,  1903,  the  appeal  was  heard  before  Moss, 
C.J.O.,  OsLER,  Maclennan,  Garrow,  and  Maclaren,  JJ.A. 

D.  0.  Cameron,  for  the  appellants. 

F.  H.  King  stone,  K.C.,  for  the  respondent. 


April  13.  The  judgment  of  the  Court  was  delivered  by 
Moss,  C.J.O.  : — This  was  an  appeal  by  the  defendants  from  a 
judgment  of  Falconbridge,  C.J.,  affirming  the  report  of  the 
Master  at  Guelph,  and  from  a judgment  of  the  Chancellor 
pronounced  on  the  hearing  on  further  directions,  directing 
payment  to  the  plaintiff  of  the  sum  of  S57,  and  dismissing  the 
defendants’  counterclaim  with  costs. 

On  the  argument  of  the  appeal  we  held  the  judgments 
correct  in  respect  of  the  plaintiff’s  claim,  and  reserved 
judgment  in  respect  of  the  counterclaim. 

Three  items  in  question,  namely,  (1)  a claim  against  the 
plaintiff  for  cutting  and  removing  timber  trees  and  lumber  upon 
and  from  the  demised  premises,  contrary  to  the  terms  of  a lease, 
bearing  date  October  4th,  1894,  between  the  defendant  William 
Watson,  as  lessor,  and  the  plaintiff  as  lessee ; (2)  a claim  for 
cutting  firewood  contrary  to  the  terms  of  the  lease  ; and  (3)  a 
claim  for  injuries  to  three  fruit  trees  in  the  orchard,  contrary  to 
the  terms  of  a lease,  bearing  date  July  21st,  1899,  between  the 
defendant  John  W^atson,  as  lessor,  and  the  plaintiff  as  lessee. 

1.  The  defendants  rely  upon  a covenant  in  the  lease  of 
1894,  to  the  effect  that  the  lessee  is  not  to  cut  down  timber  for 
any  purpose  whatever  except  for  firewood,  but  that  the  lessee 
is  to  have  the  privilege  of  using  for  any  purpose  all  the  lying 
down  hardwood  timber,  cedar  only  excepted. 

The  lease  is  in  pursuance  of  the  Act  respecting  Short  Forms 
of  Leases.  The  statutory  amplification  of  the  covenant  not  to 
cut  down  timber  gives  the  lessee  the  right  to  cut  down  timber, 
or  timber  trees,  for  necessary  repairs  or  firewood. 

As  expressed  in  this  lease,  this  privilege  is  confined  to 
firewood,  and,  so  far,  is  a restriction  on  the  lessee’s  right  of 
cutting  timber  or  timber  trees.  But  the  restriction  is  still 
confined  to  timber  and  timber  trees,  that  is,  timber  or  timber 
trees  obviously  sound,  and  does  not  interfere  with  the  lessee’s 
rights  in  respect  of  obviously  dead  trees. 
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According  to  the  resolutions  in  Herlakenden’ s case  (1589), 
Coke  pt.  4,  63  (a),  2 Coke’s  Rep.  443,  sound  timber,  if  blown 
down,  belongs  to  the  lessor,  whereas  dead  timber,  if  blown  or  cut 
down,  belongs  to  the  lessee.  But  the  lease  in  question  extends 
the  lessee’s  right  by  giving  him  the  privilege  of  using  for  any 
purpose  all  the  lying  down  hard  wood  timber,  sound  and 
unsound,  except  so  far,  if  at  all,  as  the  exception  of  cedar  may 
operate  to  restrict  the  privilege.  The  right  of  the  lessee  in 
respect  of  other  lying  down  timber  remains  as  at  the  common 
law.  And  as  to  cedar  it  is  a question  of  fact  on  the  evidence. 

The  plaintiff  and  his  son  deny  that  any  timber  or  timber 
trees,  whether  sound  or  unsound,  were  cut  or  removed,  and  the 
Master  credits  them.  In  any  case,  there  is  no  satisfactory 
evidence  of  other  than  unsound  trees  having  been  so  dealt  with. 

I It  is  important  to  note  in  this  connection  that  the  defendant 

William  Watson,  the  lessor,  lived  near  the  premises,  and  was 
I frequently  upon  them,  and,  as  the  Master  finds,  must  have  been 
' aware  of  what  was  being  done,  but  he  made  no  complaint,  and 

I there  was  no  claim  made  until  the  plaintiff  commenced 
proceedings  to  recover  the  sum  of  $57  from  the  defendant  John 
Watson. 

The  Master  also  accepts  the  testimony  of  the  plaintiff'  and 
his  son  with  regard  to  the  cutting  or  removal  of  cedar.  On  the 
whole  there  is  no  reason  for  interfering  with  the  Master’s 
conclusions. 

2.  The  evidence  fails  to  support  the  defendants’  contention 
as  to  the  firewood,  having  regard  to  the  wide  terms  of  the  lease. 

3.  With  regard  to  the  injury  to  the  fruit  trees,  the  Master 
proceeded  on  the  ground  of  want  of  negligence  on  the  part  of 
the  plaintiff.  The  lease  of  July  2 1st,  1899,  however,  contains 
a covenant  by  the  plaintiff  that  he  will  not  suffer  or  permit  any 
horses,  cattle,  or  sheep  to  have  access  to  the  orchard,  and 
there  is  no  doubt  that  the  plaintiff*  did  place  calves  in  the 
orchard,  and  that  they  injured  three  trees.  As  soon  as  the 
plaintiff  discovered  that  injury  was  being  done  he  boxed  them 
up,  but  there  was  a breach  of  the  covenant.  It  does  not 
appear  that  this  view  of  the  case  was  presented  to  the  Master, 
and  the  counterclaim  makes  no  reference  to  this  covenant ; the 
charge  made  is  of  negligently  turning  the  animals  to  wander  in 
the  orchard. 
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The  defendants  should  however  be  allowed  for  the  damage 
sustained,  which,  upon  the  evidence,  should  be  fixed  at  SI 5. 

The  judgments  will  be  varied  to  the  extent  of  allowing  the 
defendants  SI 5 on  their  counterclaim,  and  deducting  that  sum 
from  the  amount  of  the  plaintiff’s  claim,  but  as  this  sum  might 
have  been  recovered  in  the  division  court  if  the  counterclaim 
had  been  confined  to  it,  and  there  would  then  have  been  no 
necessity  for  removing  the  case  into  the  High  Court  and 
incurring  all  the  costs  occasioned  thereby,  the  allowance  here 
should  not  affect  the  disposition  of  the  costs. 

With  the  variation  indicated,  the  appeal  is  dismissed  with 
costs. 
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[IN  THE  COURT  OF  APPEAL.] 
Farley  et  al.  v.  Sanson  et  al. 


Landlord  and  Tenant — Lease — Renewal — Arbitration — Appointment  of  Arbitra- 
tors— Procedure — Interference  by  Injunction — Jurisdiction. 

A lease  contained  an  agreement  for  renewal  upon  the  following  terms  : the 
lessors  were  at  liberty  to  elect  either  to  take  the  improvements  made  by 
the  lessees  at  a valuation  or  to  grant  a new  lease  for  a further  term  at  a rent 
to  be  fixed  by  arbitrators,  one  to  be  chosen  by  the  lessors,  one  by  lessees,  and 
a third  by  the  two,  provided  that  if  either  party  refused  or  neglected  to 
appoint  an  arbitrator  within  7 days  after  being  required  fin  writing  by  the 
other  to  do  so,  the  other  might  appoint  a sole  arbitrator,  whose  award  should 
be  final. 

After  the  original  term  had  expired,  the  lessors  served  upon  the  lessees  a notice 
requiring  them  to  appoint  an  arbitrator.  The  lessees  answered  by  stating 
that  they  contended  that  the  lessors  had  no  longer  any  right  to  insist  upon 
a renewal,  and  protesting  against  any  arbitration,  but  at  the  same  time 
naming  an  arbitrator.  The  lessors  did  not  accept  this  as  an  appointment  of 
an  arbitrator,  and  assumed  to  appoint  a sole  arbitrator  as  upon  default  for  7 
days  after  notice  : — 

Held,  affirming  the  judgment  of  Boyd,  C.,  5 O.L.R.  105,  that  the  lessees  had 
made  a valid  appointment  of  an  arbitrator,  and  the  lessors  had  no  right  to 
appoint  a sole  arbitrator  ; and  that  the  lessees  were  entitled  to  resort  to  the 
Court  to  have  the  lessors  restrained  from  proceeding  before  a sole  arbitrator 
and  to  have  a determination  of  their  contention  that  the  lessors  had  no  right 
to  insist  upon  a renewal. 

North  London  R.  W.  Co.  v.  Great  Northern  R.  W.  Go.  (1883),  11  Q.B.D.  30,  and 
London  and  Blackwall  R.  W.  Co.  v.  Cross  (1886),  31  Ch.  D.  354,  distinguished. 
Direct  United  Stales  Cable  Co.  v.  Dominion  Telegraph  Co.  (1881-3),  28  Gr.  648, 
8 A.R.  416,  followed. 

Semble,  per  Osler,  J.A.,  that  the  lessors  could  not  require  the  lessees  to 
appoint  an  arbitrator  without  having  first  or  at  the  same  time  appointed  one 
on  their  own  behalf. 

An  appeal  by  the  defendants  from  the  judgment  of 
Boyd,  C.,  5 O.  L.  R.  105,  in  so  far  as  it  was  adverse  to  the 
appellants.  By  the  judgment  the  appellants  were  perpetually 
restrained  from  proceeding  with  an  arbitration  as  to  the  terms 
of  a renewal  lease  before  J.  W.  G.  Whitney  as  sole  arbitrator. 
The  facts  are  stated  in  the  former  report  and  in  the  judgments 
below. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclennan, 
Garrow,  and  Maclaren,  JJ.A.,  on  the  18th  and  19th  Novem- 
ber, 1903. 

A.  H.  Marsh,  K.  C.,  for  the  appellants.  The  plaintiffs  did 
not  in  fact  appoint  an  arbitrator,  but  refused  to  proceed  with 
•the  arbitration.  The  naming  of  a person  who  is  to  act  as 
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arbitrator  at  a future  time  and  upon  the  happening  of  a con- 
tingent event  is  not  the  appointment  of  an  arbitrator : Bradley 
V.  London  and  North  Western  R.W.  Co.  (1850),  5 Ex.  769. 
The  Chancellor  had  no  jurisdiction  to  restrain  the  defendants 
as  he  did,  even  if  they  were  wrong  in  their  procedure.  There 
may  be  an  injunction  against  arbitrating,  based  on  the  conduct 
of  the  parties,  but  that  means  fraud  or  corruption : Pickering 
V.  Capetown  R.  W.  Co.  (1865),  L.  R.  1 Eq.  84.  The  only 
adverse  case  is  Direct  United  States  Cable  Co.  v.  Dominion 
Telegraph  Co.  (1881-3),  28  Gr.  648,  8 A.R.  416,  but  there  the 
Court  of  Appeal  scarcely  discussed  this  question  at  all.  See 
remarks  of  Patterson,  J.A.,  at  p.  435,  referring  to  Malmesbury 
R.  W.  Co.  V.  Budd  (1876),  2 Ch.  D.  113.  But  there  are 
decisions  of  the  Court  of  Appeal  in  England  subsequent  to  that 
case  which  are  in  direct  conflict  with  it : North  London  R.  W. 
Co.  V.  Great  Northern  R.W.  Co.  (1883),  11  Q.B.D.  30;  London 
and  Blackwall  R.  W.  Co.  v.  Cross  (1886),  31  Ch.  D.  354; 
Farrar  v.  Cooper  (1890),  44  Ch.  D.  323 ; Wood  v.  Lillies 
(1892),  61  L.J.  Ch.  158.  Kitts  v.  Moore,  [1895]  1 Q.B.  253,  is 
to  be  distinguished,  because  it  was  a case  of  an  interlocutory 
injunction ; here  the  question  of  the  right  to  an  arbitration  has 
been  determined  in  the  appellants’  favour.  As  to  the  duty  of 
the  Court  where  there  is  a conflict  between  our  own  cases  and 
decisions  of  the  Court  of  Appeal  in  England,  see  Trimble  v. 
Hill  (1879),  5 App.  Cas.  342 ; Hollender  v.  Ffoulkes  (1894),  26 
O.R.  61 ; Woodruff  Y.  Maclennan  (1857),  14  A.R.  242. 

[Moss,  C.J.O. : — We  are  against  the  appellants  on  the  first 
point.  Counsel  for  the  respondents  will  be  heard  only  on  the 
second  point.] 

T.  D.  Delamere,  K.  C.,  for  the  plaintiffs,  respondents.  The 
Cotirt  has  jurisdiction  to  restrain  arbitration  before  a single 
arbitrator  improperly  appointed  as  in  this  instance,  and  the  t* 
cases  cited  by  my  learned  friend  uphold  the  right,  when 
properly  read : see  Direct  United  States  Cable  Co.  v.  Dominion 
Telegraph  Co.,  28  Gr.  at  p.  667,  8 A.  R.  416 ; Kitts  v.  Moore, 
[1895]  1 Q.B.  253  ; Russell  on  Awards,  5th  ed.,  pp.  144-5. 

Marsh,  in  reply,  referred  to  Russell  on  Awards,  7th  ed.,  pp 
665,  668. 
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April  18.  Moss,  C.J.O. : — By  an  indenture  of  lease  dated 
the  1st  April,  1880,  made  between  the  then  rector  and  church- 
wardens of  Trinity  Church,  as  lessors,  and  the  plaintiffs,  as 
lessees,  certain  premises  were  demised  to  the  plaintiffs  for  the 
term  of  21  years  from  the  1st  November,  1879,  at  an  annual 
rental  of  $30.  The  lease  contained  an  agreement  for  renewal 
at  the  expiration  of  the  term  upon  the  following  terms : the 
lessors  were  at  liberty  to  elect  either  to  take  the  improvements 
made  by  the  lessees  at  a valuation  or  to  grant  a new  lease  for 
a further  term  of  21  years  at  a rent  to  be  fixed  by  arbitrators, 
one  to  be  chosen  by  the  lessors,  one  to  be  chosen  by  the  lessees, 
and  a third  to  be  chosen  by  the  two — the  award  of  any  two  to 
be  final ; the  choosing  of  the  arbitrators  to  be  not  sooner  than 
one  month  preceding  the  determination  of  the  term ; and 
provided  that  if  either  party  refused  or  neglected  to  appoint  an 
arbitrator  within  7 days  after  being  required  in  writing  by  the 
other  of  them  to  do  so,  the  other  might  appoint  a sole 
arbitrator  whose  award  should  be  final.  There  were  other 
terms  with  respect  to  the  lessors  electing,  after  the  making  of 
the  award,  between  paying  the  value  of  the  improvements  and 
granting  a renewal  lease. 

The  term  expired  on  the  31st  October,  1900,  but  previous 
to  that  date  the  buildings  or  improvements  owned  by  the 
plaintiffs  became  valueless,  and  there  had  been  some  dealings 
with  regard  to  the  premises,  and  some  communications  between 
the  plaintiffs  and  defendants,  or  some  of  them,  by  reason  of 
which  the  plaintiffs  contended  that  all  the  provisions  of  the 
lease  with  respect  to  renewal  were  ended,  and  they  were  freed 
from  all  further  liability  thereunder. 

On  the  15th  February,  1902,  the  defendants,  the  successors 
I of  the  original  lessors,  served  upon  the  plaintiffs  a notice 
j requiring  them  to  appoint  an  arbitrator  in  accordance  with  the 
I provisions  of  the  lease.  To  this  the  plaintiffs  replied  through 
I their  solicitors  that  they  contended  that  the  defendants  had  no 
I longer  any  right  to  insist  upon  a renewal  of  the  lease,  and  they 
suggested  that  it  would  be  much  better  and  save  a great  deal 
to  all  parties  to  bring  the  matter  before  the  Court  on  a special 
case  and  obtain  the  opinion  of  the  Court  upon  the  subject. 
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But,  while  taking  this  position  and  protesting  against  any 
arbitration,  they  named  an  arbitrator  to  act  on  their  behalf  in 
case  they  were  compelled  to  go  on  with  an  arbitration. 

The  defendants  did  not  accept  this  as  an  appointment  of  an 
arbitrator,  and,  after  some  further  correspondence,  assumed  to 
appoint  Mr.  J.  W.  G.  Whitney  as  sole  arbitrator,  alleging  as  the 
ground  for  doing  so  the  neglect  or  refusal  of  the  plaintiffs  to 
name  an  arbitrator  after  having  been  required  to  do  so  in 
accordance  with  the  lease. 

Thereupon  this  action  was  commenced,  claiming  a declara- 
tion that  the  defendants  were  not  legally  entitled  to  proceed  to 
renew,  or  to  take  further  proceedings  under  the  lease  for 
renewal  or  fixing  of  a further  rent,  and  an  injunction  restrain- 
ing the  defendants  from  proceeding  with  the  arbitration  before 
Mr.  Whitney  as  sole  arbitrator,  and  from  proceeding  with  any 
arbitration  in  regard  to  renewal  of  the  lease. 

The  defendants,  besides  combatting  the  plaintiffs’  claim  that 
the  right  to  proceed  to  renew  and  to  ascertain  the  renewal  rent 
by  arbitration  was  at  an  end,  insisted  that  the  circumstances 
justified  them  in  appointing  Mr.  Whitney  as  sole  arbitrator. 

At  the  trial  they  raised  the  objection  that  there  was  no 
jurisdiction  to  restrain  the  proceeding  before  Mr.  Whitney  as 
sole  arbitrator. 

The  learned  Chancellor,  who  tried  the  case,  held  that  the 
defendants  were  not  deprived  of  the  right  to  insist  upon  a 
renewal  of  the  lease  and  to  proceed  to  arbitration.  But  he  also 
held  that  the  plaintiffs  had  made  a valid  appointment  of  an 
arbitrator,  and  that  the  defendants  were  in  the  wrong  in 
assuming  to  appoint  a sole  arbitrator  and  to  proceed  with  the 
arbitration  before  him,  and  that  the  case  was  a proper  one  for 
the  interposition  of  the  Court  to  restrain  such  proceedings. 

The  defendants  appealed  from  the  judgment  in  so  far  as  it 
was  adverse  to  them. 

Upon  the  argument  we  held  that  the  judgment  was  right 
as  to  the  appointment  of  a sole  arbitrator.  The  only  question 
remaining  to  be  disposed  of  is  whether  the  learned  Chancellor 
was  right  on  the  point  of  jurisdiction,  and  we  think  he  was. 
As  he  pointed  out,  the  plaintiffs  were  contending  that  there 
was  no  right  to  arbitrate  as  to  a new  lease,  and  were 
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to  arbitrate  until  this  was  determined,  but  nevertheless,  urged 
on  by  the  pressure  of  the  defendants,  they  did  appoint  an 
arbitrator.  This  was  a valid  appointment  which  the  defen- 
dants were  not  entitled  to  ignore.  They  were  not  in  a position 
to  appoint  an  arbitrator  except  to  act  with  the  arbitrator 
appointed.  They  could  have  accepted  that  position  if  their 
desire  was  to  proceed  with  the  arbitration.  By  appointing 
their  arbitrator  in  the  usual  way,  they  would  have  placed  the 
matter  in  train  for  proceeding  with  the  reference.  But,  instead 
of  doing  so,  they  sought  to  place  the  plaintiffs  in  a difficulty. 

It  was  apparent  that  an  effort  was  being  made,  wrongfully 
and  in  breach  of  the  agreement,  to  put  one  person  in  a 
position  which  belonged  not  to  him  alone  but  to  another 
as  well,  and  it  was  proper  that  the  Court  should  interfere 
at  the  threshold  to  prevent  the  wrong  and  injustice  that 
such  a course  would  lead  to.  Besides,  the  plaintiffs  were 
impeaching  the  existence  of  the  submission  and  contending 
that  it  was  no  longer  binding  on  them,  and  it  was  reasonable 
that  this  question  should  be  settled  in  the  first  instance : Kitts 
v.  Moore,  [1895]  1 Q.  B,  253.  The  plaintiffs  were  entitled  to 
resort  to  the  Court  for  that  relief ; and,  the  Court  being  thus 
possessed  of  the  matter,  it  was  eminently  proper  that  all  the 
questions  arising  out  of  it  should  be  determined,  and  that  the 
parties  should  not  be  left  to  further  or  other  actions  with  regard 
to  the  same  matter.  The  cases  relied  on  by  the  defendants,  of 
which  North  London  R.W.  Co.  v.  Great  Northern  R.W.  Co.,  11 
Q.B.D.  30,  and  London  and  Blackwall  R.W.  Co.  v.  Cross,  31 
Ch.  D.  354,  are  examples,  are  not  applicable  to  this  case.  On 
the  other  hand.  Direct  United  States  Cable  Co.  v.  Dominion 
Telegraph  Co.,  28  Gr.  648,  affirmed  in  appeal,  8 A.  R.  416,  is 
strongly  in  favour  of  the  plaintiffs  position. 

The  appeal  should  be  dismissed.  The  question  of  the 
position  of  the  arbitrator  appointed  by  the  plaintiffs,  though 
touched  upon  in  argument,  is  not  before  us  on  this  appeal,  and 
we  only  refer  to  it  to  observe  that  he  was  not  appointed  to  act 
as  sole  arbitrator. 

OsLER,  J.A. : — The  parties  contracted  with  each  other  that 
an  arbitral  tribunal  should  be  constituted,  in  a specified  manner 
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and  under  prescribed  conditions,  for  the  purpose  of  settling  the 
renewal  rent  and  the  value  of  the  buildings.  The  defendants 
were  proceeding,  in  breach  of  their  agreement,  to  constitute  the 
tribunal  by  the  appointment  of  a sole  arbitrator  under  condi- 
tions which  did  not  give  them  the  right  to  do  so ; that  is  to 
say,  after  the  plaintiffs  had  duly  appointed  and  given  notice  of 
the  appointment  of  their  own  arbitrator  in  compliance  with  the 
defendants’  notice  to  them  to  do  so.  The  substantial  relief 
sought  by  the  plaintiffs  is  to  restrain  this  breach  of  agreement. 
Incidentally,  no  doubt,  it  will  follow  from  the  granting  of 
that  relief  that  the  so-called  sole  arbitrator  will  not  be  able  to 
act  as  such,  and  the  Court  will  thus  in  effect  be  restraining 
a futile  arbitration.  I think,  however,  that  this  does  not  pre- 
clude the  Court  from  looking  at  the  real  substance  of  the  case, 
which  is  to  prevent  the  defendants  from  acting  in  breach  of 
their  agreement.  | 

In  this  respect  the  case  differs  from  the  two  leading  cases 
relied  upon  by  Mr.  Marsh : North  London  R.  W.  Co.  v.  Great  i 

Northern  R.W.  Co.,  II  Q.  B.  D.  30,  where  it  was  held  that  the  I 

Court  had  no  jurisdiction  to  restrain  a party  from  proceed- 
ing with  an  arbitration  in  a matter  beyond  the  agreement  ! 

to  refer,  although  such  an  arbitration  might  be  futile  and  j 

vexatious ; and  London  and  Blackwall  R.  W.  Co.  v.  Cross,  ; 

31  Ch.  D.  354,  where  there  was  no  agreement  to  refer^  . ' 

but  the  defendant  was  attempting  to  force  a claim  for  compen-  || 

sation  by  giving  notice  thereof  and  of  his  desire  to  have  the  | 

amount  settled  by  arbitration  under  the  Lands  Clauses  Con-  • 
solidation  Act.  In  neither  of  these  cases  was  there  anything 
to  affect  the  conscience  of  the  party.  No  agreement  was  being 
infringed  and  no  legal  right  was  invaded.  There  was  therefore 
no  ground  on  which  the  Court  could  interpose  to  restrain 
proceedings  which,  though  they  were  probably  futile  and 
vexatious,  were  being  taken  out  of  Court.  I think  the  distinc- 
tion is  a tangible  one,  and  that  in  giving  effect  to  it  we  are  not 
at  all  breaking  in  upon  the  principle  of  the  above  cases,  which, 
as  decisions  of  the  Court  of  Appeal  in  England  upon  a question  „ 
of  general  law,  we  are  bound  to  follow  in  any  case  coming  m 
fairly  within  them.  The  judgment  of  this  Court  in  Direct 
United  States  Cable  Co.  v.  Dominion  Telegraph  Co.,  8 A.R.  416, 
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is  a decision  upon  the  precise  point  involved  in  the  case  before 
us  and  may  be  supported  on  the  same  ground.  In  Kitts  v. 
Moore,  [1895]  1 Q.  B.  253,  arbitrators  had  been  regularly 
appointed  under  an  arbitration  clause  in  the  agreement  between 
the  parties.  Their  appointment  was  not  attacked,  but  the 
plaintiff  brought  an  action  impeaching  the  whole  agreement^ 
and  the  arbitration  was  stayed  pending  the  trial  of  the  action. 
This  would  seem  to  be  the  only  relief  which  could  have  been 
given  in  the  present  case  if  the  setting  aside  of  the  appointment 
of  the  sole  arbitrator  in  breach  of  the  agreement  had  not  been 
part  of  the  relief  sought. 

I may  add,  though  it  is  not  now  necessary  to  express  a 
final  opinion  on  the  point,  that  it  seems  to  me  very  doubtful 
whether  the  defendants  could  require  the  plaintiffs  to  appoint 
an  arbitrator  without  having  first  or  at  the  same  time  appointed 
one  on  their  own  behalf.  The  party  who  commences  the  pro- 
ceedings should,  as  it  were,  put  himself  in  the  right.  His  first 
and  only  appointment  cannot,  as  I think,  properly  be  that  of  a 
sole  arbitrator  any  more  than  that  of  his  opponents  could  be 
so.  The  course  the  proceedings  should  take  is : “I  have 
appointed  A.B.  as  my  arbitrator.  Appoint  yours.  If  you  fail 
to  do  so  I shall  appoint  A.B.  sole  arbitrator.”  Then,  on  default, 
that  appointment  is  to  be  formally  made. 

As  the  matter  now  stands  all  that  can  be  said  is  that  each 
party  has  appointed  an  arbitrator,  and  it  remains  for  these  two 
to  appoint  the  third. 

The  appeal  should  be  dismissed  with  costs. 

Maclennan,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 
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[DIVISIONAL  COURT.] 

Sellars  v.  Village  of  Dutton  et  al. 

Municipal  Corporations  — Local  Boards  of  Health  — Action  — Parties  — 

Corporation. 

Local  boards  of  health  constituted  under  secs.  48  and  49  of  the  Public  Health 
Act,  R.S.O.  1897,  ch.  248,  are  not  corporations,  and  cannot  be  sued  by  any 
corporate  name;  Britton,  J.,  dissenting. 

Judgment  of  Boyd,  C. , affirmed. 

The  plaintiff  sued  the  municipal  corporation  of  the  village 
of  Dutton  and  the  board  of  health  for  the  village  and  the 
individual  members  of  the  board  of  health  during  the  year 
1902,  complaining  that  he  was,  by  order  of  the  board  of  health, 
and  with  the  sanction  of  the  individual  members  thereof, 
quarantined  in  a tent,  and  by  the  negligence  of  the  defendants 
was  injured  in  health,  etc. 

The  several  defendants  by  their  statements  of  defence  set  up 
various  matters  of  fact  in  answer  to  the  plaintiff’s  claim. 

The  board  of  health  and  the  individual  members  thereof 
further  pleaded  that  in  the  matters  complained  of  they  acted  in 
their  respective  official  capacities,  and  that  the  plaintiff  did  not 
give  notice  of  the  action,  as  required  by  R.S.O.  1897,  ch.  88. 

And  the  same  defendants  pleaded  that  the  action  was  not 
commenced  as  against  them  within  six  months  (R.S.O.  1897,  ch. 

88,  sec.  13.) 

The  action  came  on  for  trial  before  Boyd,  C.,  at  St.  Thomas. 

No  evidence  was  taken,  but,  upon  the  statement  of  facts 
submitted  by  counsel,  the  Chancellor  dismissed  the  action  with 
costs.  It  was  admitted  that  no  notice  of  action  was  given,  and 
that  the  action  was  not  commenced  within  six  months.  i 
The  Chancellor  held  the  municipal  corporation  of  the  village 
not  to  be  liable  except  to  protect  the  board  of  health ; and  he  ^ 
held  the  board  of  health  not  liable  because  it  was  not,  in  his  ^ || 
opinion,  a corporation  to  be  sued  in  this  form  of  action.  The 
individual  corporators  might  be  liable,  if  there  was  wrongdoing, 
but  it  was  admitted  that  they  were  protected  by  the  statutory 
limitation  and  the  want  of  notice.  Accordingly  he  dismissed  IH 
the  action  with  costs. 
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From  this  judgment  the  plaintiff  appealed,  and  asked  for  a 
new  trial,  upon  the  following  grounds  : — 

1.  That  while  the  local  board  of  health  may  not  be  a 
corporation,  yet  the  Legislature,  in  creating  it,  has  given  it  such 
powers  and  privileges  that  it  is  suable  in  a Court  of  law  for  tort. 

2.  That  if  the  local  board  of  health  is  not  suable  eo  nomine, 
then  the  defendant  municipal  corporation  is  liable  for  its  torts. 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Falconbridge,  C.J.K.B.,  Street  and  Britton,  JJ.,  on  the  9th 
March,  1904. 

D.  L.  McLaws  and  W.  A.  Nisbet,  for  the  plaintiff. 

G.  St  Clair  Leitch,  for  the  defendants. 

May  25.  Falconbridge,  C.J.  (after  stating  the  facts  as 
above); — The  case  of  Township  of  Logan  v.  Hurlhurt  (1896), 
23  A.R.  628,  contains  expressions  of  opinion  strongly  opposed 
to  the  plaintiff’s  contention. 

After  that  decision  {post  hoc,  but  not  necessarily  propter 
hoc)  the  Legislature  passed  the  60  Viet.  ch.  45  (assented  to  on 
the  13th  April,  1897),  whereby  it  is  provided  (sec.  53) : “ Where 
an  action  has  been  brought  against  the  local  board  of  health  or 
any  member  of  the  council,  or  member,  officer  or  employee  of 
the  local  board  of  health  of  any  municipality  by  any  person 
who  has  suffered  any  damage  by  reason  of  any  act  or  default 
on  the  part  of  such  local  board  of  health,  or  any  member, 
officer  or  employee  thereof,  the  municipality  may  assume  the 
same  or  the  defence  thereof,  and  may  pay  any  damages  or 
costs  for  which  such  member,  officer  or  employee  may  be  or  has 
become  liable  in  respect  thereof.” 

This  provision  now  appears  in  the  Public  Health  Act,  R.S.O. 
1897,  ch.  248,  as  sec.  62  (1).  It  is  to  be  observed  that,  while 
the  former  part  of  the  section  seems  to  contemplate  an  action 
being  brought  against  the  local  board  of  health,  the  latter  part 
thereof  does  not  contemplate  a recovery  against  the  board, 
because  the  provision  is  for  payment  of  any  damages  or  costs 
for  which  such  member,  etc.,  may  be  . . . Now  there  does 

not  seem  to  be  any  reason  why  protection  should  not  be  equally 
extended  to  the  board  of  health  as  to  individual  members 
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thereof,  so  that  the  view  expressed  in  Township)  of  Logan  v. 
Hurlburt  would  seem  to  have  received  leo-islative  sanction. 

Bihhy\Y.  Davis  (1902),  1 0.  W.  K 189,  was  an  action  not 
against  the  board  of  health  eo  nomine  but  against  individual 
members  thereof. 

In  Re  Derby  and  Local  Board  of  Health  of  South 
Flantagenet  (1890),  19  O.R.  51,  the  Divisional  Court  expressed 
the  opinion  that  it  would  have  difficulty  in  coming  to  the 
conclusion  that  the  local  board  of  health  is  constituted  a 
corporation  by  the  Act ; but,  as  the  judgment  of  the  Division 
Court  practically  decided  that  the  board  might  be  sued  as  such, 
and  that  decision  was  not  in  any  way  impeached,  it  could  not 
be  treated  as  a nullity,  so  the  applicant  was  held  entitled  to  his 
mandamus  for  an  order  upon  the  treasurer  of  the  municipality. 

I refer  also  to  Kingston  v.  The  Salvation  Army  (1903),  6 
O.L.R.  406  (recently  affirmed  by  a Divisional  Court*),  where,  as 
in  this  case,  Taff  Vale  R.W.  Co.  v.  Amalgamated  Society  of 
Railway  Servants,  [1901]  A.C.  426,  was  unsuccessfully  invoked. 

I think  that  the  appeal  must  be  dismissed  with  costs. 


Street,  J.  : — I agree  in  the  conclusion  that  the  local  boards 
of  health  constituted  under  secs.  48  and  49  of  ch.  248,  R.S.O. 
1897,  are  not  corporations,  and  that  they  cannot  be  sued  by  any 
corporate  name. 

It  is  true  that  a corporation  may  be  created  by  the  language 
of  an  Act  of  Parliament  without  a direct  enactment  creating  it ; 
but,  if  the  language  relied  on  is  not  direct,  it  must  at  least  shew 
by  necessary  implication  the  intention  to  create  the  corporation. 

In  addition  to  a corporate  name,  it  must  appear  that  some 
powers  are  conferred  which  cannot  be  exercised  or  some  duties 
imposed  which  cannot  be  performed  in  the  absence  of  a corporate 
existence.  If,  in  addition  to  a corporate  name,  an  intention  to 
give  perpetual  succession  for  any  purpose  appears,  as  for 
instance  the  right  to  hold  land  to  the  body  and  its  successors,  a 
very  strong  case  for  the  creation  of  a corporate  body  by 
necessary  implication  is  made  out : Tone  Conservators  v. 

(1829),  10  B.  & C.  349  ; Jeffery s v.  Gurr  (1831),  2 B.  & Ad.  833^^B 


*The  judgment  of  the  Divisional  Court  is  now  reported  post  681. 
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I am  unable  to  find  in  the  powers  conferred  upon  the  local 
boards  of  health,  or  in  the  duties  to  which  they  are  subjected  by 
the  Act,  anything  requiring  a corporate  existence  or  anything 
which  cannot  be  as  readily  done  if  they  are  looked  upon  as  a 
mere  committee.  The  decision  in  the  Taff  Vale  Case,  [1901] 
A.C.  426,  does  not  help  the  plaintiff,  because  the  power  to  hold 
property  does  not  exist  in  the  local  boards  of  health  ; and  the 
right  given  them  under  sec.  71  to  recover  the  cost  of  abating 
nuisances  does  not  necessarily  imply  corporate  existence. 

For  these  reasons,  as  well  as  for  those  appearing  in  the 
judgment  of  my  Lord  the  Chief  Justice,  I agree  that  the  appeal 
should  be  dismissed  with  costs. 
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Britton,  J.  : — It  was,  in  my  opinion,  the  intention  of  the 
Legislature,  as  expressed  in  ch.  248,  R.S.O.  1897,  to  create  a 
body,  an  entity,  to  be  known  as  ‘‘  The  Local  Board  of  Health,” 
and  this  local  board  of  health  was  empowered  to  sue  and 
rendered  capable  of  being  sued. 

It  is  quite  clear  that  the  local  board  of  health  can  not  hold 
lands  or  property  as  a corporation  or  individual,  but  provision 
is  made  for  payment  by  the  municipality  of  moneys  expended 
and  of  liability  incurred  by  this  local  board  of  health. 

By  sec.  2,  sub-sec.  2,  “ health  district  ” means  any  local 
municipality  . . . under  the  jurisdiction  of  a local  board  of 

health,  and  the  words  “ local  board  ” or  ‘‘  board  ” shall  include  a 
district  board. 

Section  48. — There  shall  be  a local  board  of  health  in  every 
township,  etc. 

Section  49  provides  for  the  appointment  of  members  of  it. 

The  duties  of  the  local  board  of  health  are  manifold,  and 
their  powers  very  great,  as  shewn  by  many  sections  of  the  Act : 
secs.  14,  53,  54,  55,  56,  81  and  following  sections. 

Section  20. — Expenses  incurred  shall  be  defrayed  and  provided 
for  by  the  municipality. 

Section  21. — The  local  board  may  direct  a prosecution  or 
legal  proceedings. 

Section  61. — ‘‘  Whenever  any  local  board  of  health  has  any 
authority  to  direct  that  any  matter  or  thing  shall  be  done  by 
any  person  or  corporation,  such  local  board  of  health  may  also. 
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in  default  of  its  being  done  by  the  person,  direct  that  such 
matter  or  thing  shall  be  done  at  the  expense  of  the  person  in 
default,  and  may  recover  the  expense  thereof  with  costs  by 
action  or  distress,”  etc. 

That  seems  to  imply  that  the  local  board  of  health  in  its 
own  name  may  sue. 

Section  62. — “ Where  an  action  has  been  brought  against 
the  local  board  of  health  or  any  member  of  the  council,  or 
member,  officer  or  employee  of  the  local  board  of  health  . . 
the  municipality  may  assume  the  . . . defence.” 

This  implies  that  a local  board  may  be  sued  in  the  same  way 
that  a member  of  it  may  be  sued. 

Section  69. — The  local  board  may  abate  a nuisance  in 
certain  cases,  etc. 

Section  70. — The  local  board  may  take,  or  cause  to  be 
taken,  proceedings  against  persons  outside  the  municipality  in 
certain  cases. 

Section  71. — “All  reasonable  costs  and  expenses  incurred  in 
abating  a nuisance  shall  be  deemed  to  be  money  paid  for  the 
use  and  at  the  request  of  the  person  by  whose  act,  default  or 
sufferance  the  nuisance  was  caused,  and  such  costs  and  expenses 
shall  be  recovered  by  the  municipal  council  or  local  board  of 
health  or  person  incurring  the  same,  under  ordinary  process 
of  law,”  etc.,  etc. 

The  ordinary  process  of  law  may  be  by  suit. 

Section  73,  sub-sec.  2. — The  local  board,  as  such,  may  apply 
to  the  High  Court  in  certain  cases  for  an  order  for  the  removal 
of  a nuisance  and  to  restrain  the  carrying  on  of  a business  that 
is  a nuisance. 

Section  82. — The  local  board  may  recover  from  the  owner 
expenses  of  cleansing  and  disinfecting  in  certain  cases. 

Wherever  work  is  to  be  done  within  the  scope  of  the 
authority  of  the  local  board  of  health,  it  was  intended  by  the 
Act  that  it  should  be  done  in  the  name  of  that  organization, 
whether  called  committee  or  corporation,  but  payment  must  be 
out  of  the  moneys  of  the  municipality  upon  an  order  given  by 
the  members  of  the  local  board  or  any  two  of  them : see  secs. 
66  and  57. 

The  Act  shews,  by  necessary  implication,  the  intention  to 
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create  the  local  board  of  health  as  a body  capable  of  suing  and 
being  sued. 

For  these  reasons,  I am  of  opinion  that  the  action  should 
not  have  been  dismissed  as  against  the  local  board,  and  that 
there  should  be  a new  trial 

T.  T.  R. 


[IN  CHAMBERS.] 
Re  Fleming. 


Will — Construction — Gift  to  Members  of  a Glass — Substitution — Ascertainment. 

The  testator  directed  that  the  residue  of  his  estate  should  be  divided  equally 
among  the  children  of  his  named  brothers  and  sisters,  share  and  share  alike, 
“so  that  each  nephew  and  niece  shall  receive  the  same  amount ; and  in  the 
event  of  any  of  my  said  nephews  or  nieces  predeceasing  me  or  dying  before 
the  time  of  distribution  arrives,  leaving  children,  . . . that  the  share  which 
would  have  gone  to  such  nephew  or  niece,  if  alive,  shall  be  distributed 
equally  among  his  or  her  children.”  The  will  was  dated  the  5th  May,  1902, 
and  the  testator  died  on  the  9th  February,  1903.  One  of  the  testator’s 
sisters  named  in  his  will,  and  who  survived  him,  had  a daughter  who  died 
in  1886,  leaving  a son  ; — 

Held,  that  this  son  was  not  entitled  to  a share  of  the  residue. 

Christopherson  v.  Naylor  (1816),  1 Mer.  320,  followed. 

In  re  Potter’s  Trust  (1869),  L.R.  8 Eq.  52,  not  followed. 

A nephew  of  the  testator,  a son  of  one  of  the  named  brothers,  was  living  at 
the  date  of  the  will,  but  died  before  the  testator,  leaving  a daughter,  who 
was  held  entitled  to  a share. 

Motion  by  the  executors  of  the  will  of  Samuel  Fleming, 
deceased,  for  a judicial  construction  of  a clause  in  the  will.  The 
facts  are  stated  in  the  judgment. 

The  motion  was  heard  by  Street,  J.,  in  Chambers,  on  the 
15th  April,  1904. 

G.  H.  Kilmer,  for  the  executors. 

G.  F.  Macdonnell,  for  the  nephew  and  nieces  of  the  testator. 

F.  W.  Harcourt,  for  the  infant  claimants. 

May  11.  Street,  J.  : — The  testator  devised  to  his  executors 
all  his  estate  upon  trust  to  pay  his  debts  and  certain  legacies, 
and  disposed  of  the  residue  as  follows  : — 

“ 1 further  will  and  direct  that  all  the  remainder  and  residue 
of  my  estate  shall  be  divided  equally  among  the  children  of  my 
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brothers  and  sisters  Thomas,  George,  Elizabeth,  Jane,  Ann,  and 
Ellen,  share  and  share  alike,  so  that  each  nephew  and  niece 
shall  receive  the  same  amount ; and  in  the  event  of  any  of  my 
said  nephews  or  nieces  predeceasing  me  or  dying  before  the 
time  for  distribution  arrives  leaving  children,  I will  and  direct 
that  the  share  which  would  have  gone  to  such  nephew  or  niece 
if  alive  shall  be  distributed  equally  among  his  or  her  children.” 

The  testator’s  sister  Jane  married  one  Stoddart,  and  is  still 
living ; her  daughter  Ann  Stoddart  married  Robert  Hay  and 
died  on  the  8th  March,  1886,  leaving  a son,  Albert  E.  Hay 
born  in  February,  1886. 

The  will  of  the  testator  is  dated  the  5th  May,  1902,  and  he 
died  on  the  9th  February,  1903. 

Albert  E.  Hay  claims  a share  of  the  residue,  and  the  question 
is  whether  he  comes  within  the  language  of  the  will. 

The  testator  directs  that  the  residue  of  his  estate  remaining 
after  payment  of  legacies,  etc.,  shall  be  divided  equally  amongst 
the  children  of  his  brothers  and  sisters,  share  and  share  alike,  so 
that  each  nephew  and  niece  shall  receive  the  same  amount. 
This  I shall  call  the  first  clause.  Had  the  will  stopped  here,  it 
is  plain  that  the  only  persons  who  could  have  taken  were 
nephews  and  nieces  living  at  the  death  of  the  testator,  and  that 
each  nephew  and  niece  living  at  that  date  would  take  a vested 
share.  He  proceeds,  however,  to  enlarge  the  class  in  certain 
events  by  adding  what  I shall  call  the  second  clause ; he  says, 
“ and,  in  the  event  of  any  of  my  said  nephews  or  nieces 
'predeceasing  me,  or  dying  before  the  time  for  distribution 
arrives  leaving  children,  I will  and  direct  that  the  share  which 
would  have  gone  to  such  nephew  or  niece  if  alive  shall  be 
distributed  equally  among  his  or  her  children.” 

In  my  opinion  the  testator  shews  clearly  what  he  means  by 
this  addition.  By  the  first  clause  he  had  intended  to  give  to 
his  nephews  and  nieces  then  living  each  a share  of  the 
residue ; it  occurs  to  him  that  some  of  them  may  die  before  he 
himself  does,  or  before  his  estate  is  divided,  leaving  children, 
and  he  provides  for  that  event  by  directing,  in  the  second  clause, 
that  in  case  it  shall  happen,  the  children  of  the  nephew  or  niece 
so  dying  shall  stand  in  the  place  of  their  deceased  parent.  The 
result  of  the  second  clause  is  to  add  to  the  class  ascertained  at 
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the  death  of  the  testator,  which  would  otherwise  have  been 
confined  to  nephews  and  nieces  then  living,  the  children  of  any 
nephew  or  niece  dying  after  the  date  of  the  will,  leaving  children. 

The  cases  bearing  upon  the  construction  of  this  will  are  very 
numerous  and  the  distinctions  drawn  in  them  are  unusually 
refined.  The  early  case  of  Christopher  son  v.  Naylor,  1 Mer. 
320,  decided  in  1816,  proceeded  upon  the  broad  principle  that, 
where  the  intention  of  the  testator  is  found  to  be  to  give  legacies 
to  the  members  of  a particular  class,  with  a provision  that  in 
case  of  the  death  of  a member  of  the  class  leaving  children, 
those  children  are  to  be  substituted  for  the  member  so  dying,  no 
children  can  take  unless  they  can  point  out  the  original  legatee 
or  member  of  the  class  in  whose  place  they  claim  to  stand. 
This  principle  is,  of  course,  too  plain  to  be  controverted,  and  the 
efibrt  in  the  subsequent  cases  upon  the  point  has  either  been  to 
shew  that  the  children  claiming,  claim  in  substitution  to  a parent 
who  was  a member  of  the  class,  or  else  that  they  claim  as 
original  instead  of  substituted  legatees. 

Thus  in  Loring  v.  Thomas  (1861),  1 Dr.  & Sm.  497,  a 
testator  gave  to  the  children  of  A.  aliquot  parts  of  a fund  with 
a proviso  that,  if  any  child  of  A.  should  die  in  the  testator’s 
lifetime  leaving  children,  such  children  of  each  such  child  so 
dying  in  his  lifetime  should  be  entitled  to  the  same  share  which 
their  deceased  parent  would  have  been  entitled  to  if  living  at 
the  testator’s  decease.  It  was  held  that  the  language  of  the 
proviso  was  sufficient  to  include  a child  of  A.  who  was  dead 
before  the  date  of  the  will,  leaving  children.  The  Court  points 
out  that  the  words  are  “ if  any  child  of  A.  should  die ; ” not  “ if 
any  such  child  of  A.”  or  “ if  any  of  the  said  children  of  A.” 
should  die.  The  efiect  of  the  insertion  of  the  qualifying  words 
“ such  ” or  said  ” would  be  to  limit  the  class  of  original  legatees 
to  persons  alive  at  the  date  of  the  will  and  therefore  capable  of 
taking  under  the  original  gift.  Inasmuch,  however,  as  the  child 
who  was  dead  at  the  time  the  will  was  made  could  not  in  any 
event  have  taken,  it  seems  plain  that  the  gift  to  the  children  of 
that  child  must  take  under  an  original  and  not  a substituted 
gift,  although  the  Court  is  reported  as  saying  that  it  is  both. 
In  the  will  in  the  present  case  the  class  of  legatees  is  limited  by 
their  being  referred  to  as  my  said  nephews  and  nieces,”  and 
Loring  v.  Thomas  is  thereby  expressly  excluded  as  governing  it. 
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In  In  re  Potters  Trust  (1869),  L.R.  8 Eq.  52,  Malins,  V.-C., 
endeavoured  to  carry  the  law  a step  still  further  in  the  direction 
of  admitting  the  children  of  a person  dead  at  the  date  of  the 
will.  There  the  testator  gave  a fund  in  equal  shares  to  the 
children  of  M.,  with  a proviso  that  in  case  of  the  death  of  any 
of  the  said  children  leaving  issue  such  issue  should  take  the 
share  that  his,  her,  or  their  deceased  parent  would  have  taken  if 
living.  The  judgment  treated  Christopherson  v.  Naylor  as 
having  been  overruled,  and  declared  the  children  of  a child  of 
M.,  who  had  died  in  the  testator’s  lifetime,  as  entitled  to  a share 
If  that  decision  had  been  sustained,  it  would  have  gone  far 
towards  determining  the  present  case  in  favour  of  the  claimant 
Hay.  The  subsequent  cases,  however,  have  treated  Christopher- 
son V.  Naylor  as  a binding  authority  and  have  not  supported 
In  re  Potters  Trust:  West  v.  Orr  (1878),  8 Ch.  D.  60  ; In  re 
Webster’s  Estate  (1883),  23  Ch.  D.  737  ; In  re  Chinery  (1888). 
39  Ch.  D.  614  ; In  re  Musther  (1890),  43  Ch.  D.  569. 

The  present  case  seems  to  me  to  be  well  within  Christopher- 
son V.  Naylor,  for  the  nephew  and  nieces  living  at  the  date  of 
the  will  were  clearly  intended  to  take  the  fund;  nothing  is 
given  to  children  except  by  way  of  substitution ; in  order  to 
claim  a share  the  claimant  must  claim  in  substitution  for  one  of 
the  nephews  and  nieces  living  at  the  date  of  the  will ; this  the 
claimant  Hay  in  the  present  case  cannot  do,  and  his  claim  must 
therefore  fail. 

The  other  claimant,  Margaret  Alice  Fleming,  is  a daughter 
of  Samuel  Fleming,  who  was  a son  of  Thomas  Fleming,  one  of 
the  testator’s  brothers.  Samuel  Fleming  was  living  at  the 
date  of  the  will,  but  died  before  the  testator.  Samuel  Fleming 
clearly  comes  within  the  intention  of  the  testator  as  a primary 
legatee,  and  his  daughter,  the  claimant  Margaret  Alice  Fleming, 
is  entitled  to  be  substituted  for  him  and  to  claim  the  share  he 
would  have  been  entitled  to  had  he  survived  the  testator. 

The  costs  of  all  parties  should  be  paid  out  of  the  estate ; 
those  of  the  executors  as  between  solicitor  and  client. 

E.  B.  B. 
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[DIVISIONAL  COURT.] 

Crossett  V.  Haycock. 

Dower — — Infant  Wife — Purchaser  for  Value — Consideration  — Married 
Woman’s  Real  Estate  Act,  B.S.O.  1897,  ch.  165,  sec.  5. 

A purchaser  for  value  is  one  who  obtains  a property  for  a valuable,  as  distin- 
guished from  a merely  good,  consideration  ; and  where  there  is  no  question 
of  bond  fides  involved,  the  question  of  the  adequacy  of  the  consideration 
cannot  be  inquired  into. 

Where  a son,  who  had  left  his  father’s  farm,  returned  upon  his  father’s  request 
and  promise  of  remuneration,  and  helped  the  father  to  work  the  farm,  and 
remained  with  him  working  in  that  way  upon  a further  request  and  promise 
of  a conve}'^ance.  and  the  father  afterwards  married  a girl  under  15,  and  then 
conveyed  a part  of  the  farm  to  the  son  ; the  wife,  who  was  still  under  15, 
joining  to  bar  her  dower  : — 

Held,  that  the  consideration,  having  become  executed  by  the  son  having  done 
his  part,  was  a substantial  and  va,luable  consideration  sufficient  to  make  the 
son  a purchaser  for  value,  within  the  meaning  of  sec.  5 of  the  Married  Woman’s 
Real  Estate  Act,  R.S.O.  1897,  ch.  165 ; and  therefore,  the  wife  having  been 
found  to  have  known  what  she  was  doing  when  she  executed  the  release  of 
dower,  was  not  entitled  to  dower  out  of  the  land  conveyed  to  the  son. 
Judgment  of  Meredith,  C.J.C.P.,  6 O.L.R.  259,  affirmed. 

Appeal  by  the  plaintiff  from  the  judgment  of  Meredith, 
C.J.C.P.,  6 O.L.R.  259,  dismissing  the  action  with  costs. 

The  action  was  brought  by  the  widow  of  James  Haycock, 
deceased,  who  died  on  the  28th  April,  1900,  to  recover  dower 
in  the  south-west  quarter  of  lot  9 in  the  2nd  concession  of 
Dereham.  The  defendant,  Adelbert  Haycock,  was  a son  of  the 
deceased  by  a former  wife.  After  the  marriage  of  the  deceased 
to  the  plaintiff,  which  took  place  on  the  14th  January,  1895, 
the  deceased  made  a conveyance  of  the  land  in  question  to  the 
defendant  for  the  expressed  consideration  of  $3,200,  in  which 
the  plaintiff  joined  for  the  purpose  of  barring  her  dower.  This 
conveyance  was  dated  the  4th  May,  1895,  the  plaintiff  being  at 
that  time  a few  days  under  fifteen  years  of  age.  The  defen- 
dant set  up  this  conveyance  as  a defence,  and  also  that  the 
plaintiff  was  put  to  her  election  by  the  terms  of  the  will  of  the 
deceased,  and  had  elected  to  take  under  the  will  in  lieu  of 
dower.  The  plaintiff  replied  that  she  was  under  21  years  of 
age  at  the  time  she  executed  the  conveyance  to  the  defendant ; 
that  she  did  not  understand  when  she  executed  it  that  she  was 
barring  her  dower ; and  that  there  was  no  valuable  considera- 


D.  C. 
1904 

May  9. 


656 

ONTARIO  LAW  REPORTS.  [voL. 

D.  C. 

1904 

tion  for  the  conveyance.  She  further  denied  that  she  was  put 
to  her  election  under  the  will  of  the  deceased. 

Crossett 

V, 

Haycock. 

The  judgment  of  Meredith,  C.J.,  was  founded  upon  his  view 
that  the  defendant  had  shewn  a valuable  consideration  for  the 
conveyance  to  him,  and  that  the  plaintiff  was  proved  to  have 
understood  the  effect  of  the  conveyance  which  she  executed. 

The  plaintiff’s  appeal  was  heard  by  a Divisional  Court 
composed  of  Falconbridge,  C.J.K.B.,  Street  and  Britton,  JJ., 
on  the  28th  January,  1904. 

V.  A.  Sinclair,  for  the  plaintiff. 

J.  W.  Mahon,  for  the  defendant. 

May  9.  Street,  J.  : — It  is  provided  by  sec.  5 of  R.  S.  0. 
1897,  ch.  165,  that  any  married  woman  under  twenty-one  years 
of  age,  of  sound  mind,  might  on  and  since  5th  May,  1894,  bar 
her  dower  in  any  land  by  joining  with  her  husband  in  a con- 
veyance thereof  to  a purchaser  for  value,  in  which  conveyance 
a release  or  bar  of  her  dower  is  contained. 

The  evidence  of  the  defendant  as  to  the  consideration  for 
the  conveyance  is  that,  in  August,  1894,  he  then  being  over 
21  years  of  age  and  having  been  living  away  from  his  father 
for  a year  or  two,  his  father,  having  just  lost  his  second  wife, 
asked  him  to  come  and  stay  with  him  and  work  for  him, 
promising  that  if  he  did  he  would  do  well  by  him.  That 
thereupon  he,  the  defendant,  married  and  came  with  his  wife  to 
live  with  his  father,  working  for  him  upon  the  farm  and  con- 
tributing towards  the  expenses  of  the  house.  In  January 
following  the  deceased  married  the  plaintiff;  in  March  the 
deceased  said  to  the  defendant:  “We  will  work  the  place 
together  this  summer  and  then  I will  make  you  out  a deed  of 
the  fifty  acres,  clear  of  all  incumbrances.”  In  May  of  the  same 
year  the  conveyance  in  question  was  made,  the  defendant  and 
the  deceased  working  the  place  on  shares  during  that  season. 

The  consideration  for  the  conveyance  therefore  was,  first, 
the  son’s  return  to  work  for  his  father  at  his  father’s  request 
in  September,  1894,  upon  his  father’s  promise  to  do  well  by 
him ; and  second,  the  request  to  work  the  place  with  him 
during  the  summer  of  1895,  coupled  with  the  promise  to  convey 
the  property  to  him.  1 
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A purchaser  for  value  is  one  who  obtains  a property  for  a 
valuable,  as  distinguished  from  a merely  good,  consideration; 
and  where  there  is  no  question  of  hona  fides  involved — and 
none  is  involved  here — the  question  of  the  adequacy  of  the 
consideration  cannot  be  inquired  into.  The  defendant’s  father 
was  anxious  that  the  defendant  should  remain  with  him  and 
help  him,  and  at  his  request  and  upon  his  promise  that  he 
should  be  remunerated  the  defendant  remained  with  him. 
This  having  become  an  executed  consideration  by  the  son 
having  done  his  part,  was  a substantial  and  a valuable  -con- 
sideration sufficient  to  make  the  son  a purchaser  for  value ; 
and  there  was  the  further  request  in  the  spring  that  the  son 
should  remain  and  work  the  place  with  him,  and  the  promise  of 
the  conveyance  if  he  did  so:  Lampleigh  v.  Brathwait  (1815), 
Hobart  105,  1 Smith’s  L.  C.,  10th  ed.,  p.  136 ; Currie  v.  Misa 
(1875),  L.  R.  10  Ex.  153,  162;  Addison  on  Contracts,  10th  ed., 
pp.  4,  5 ; Bills  of  Exchange  Act,  1890,  sec.  27. 

The  defendant  was,  therefore,  in  my  opinion,  for  these 
reasons,  a purchaser  for  value  within  the  meaning  of  the  Act, 
ch.  165,  R.S.O.,  sec.  5,  above  referred  to.  I also  see  no  reason 
for  differing  from  the  conclusion  of  the  Chief  Justice  that  the 
plaintiff  knew  what  she  was  doing  when  she  executed  the 
release  of  her  dower. 

The  appeal  should  therefore  be  dismissed  with  costs. 

Falconbridge,  C.J.,  concurred. 

Britton,  J.:  — There  was  no  such  definite  agreement 
between  the  defendant  and  his  father  as  could  have  been 
enforced  by  the  defendant,  had  the  conveyance  not  been  made. 
The  conveyance  was  given,  and  there  was  some  consideration 
which  technically  may  be  called  “ valuable,”  and  it  is  an 
executed  consideration.  The  consideration  stated  is  the  sum  of 
$3,200.  There  is  no  pretence  that  any  money — even  to  the 
extent  of  a dollar — was  really  paid  by  the  defendant  to  the 
deceased  father,  but  it  is  not  open,  where  there  is  valuable 
consideration  in  a case  of  this  kind,  to  question  the  adequacy 
of  it ; so  the  statute  must  prevail,  and  bar  the  plaintiff’s  claim. 

There  are  exceptional  circumstances  connected  with  this 
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case.  The  plaintiff  was  under  fifteen  years  of  age  when  she 
married  the  deceased  as  his  third  wife.  The  conveyance  was 
Crossett  made  to  the  defendant  shortly  after  that  marriage,  by  which 
Haycock.  defendant  got  a valuable  farm,  for  a consideration,  upon 

Britt^  j shewing,  that  only  under  strict  law  can  be  called 

valuable.  It  would  not  have  been  a matter  of  regret  to  me, 
could  I have  seen  my  way  under  the  authorities  to  have 
allowed  the  plaintiff  her  claim. 

T.  T.  R. 


[DIVISIONAL  COURT.] 
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Hockley  v.  Grand  Trunk  R.W.  Co. 
Davis  v.  Grand  Trunk  R.W.  Co. 


May  25. 


Staying  Proceedings — Postponing  Trial — New  Trial — Appeal  to  Supreme  Court 
of  Canada — Special  Circumstances. 


The  Court  has  power,  in  its  discretion,  to  stay  the  second  trial  of  an  action 
pending  an  appeal  to  the  Supreme  Court  of  Canada  from  the  order  directing 
a second  trial,  but  the  discretion  should  only  be  exercised  where  special 
circumstances  are  shewn  by  the  applicant. 

No  special  circumstances  being  shewn,  the  decisions  of  the  Master  in  Chambers, 
7 O.L.R.  186,  and  of  a Judge  on  appeal,  refusing  to  stay  the  trial  of  these 
actions,  were  affirmed. 

Appeal  by  the  defendants  from  an  order  of  Meredith, 
C.J.C.P.,  in  Chambers,  dismissing  their  appeal  from  an  order  of 
the  Master  in  Chambers  refusing  to  postpone  the  trial  of  these 
consolidated  actions  until  after  the  determination  of  the 
defendants’  appeal  to  the  Supreme  Court  of  Canada  from  the 
judgment  of  the  Court  of  Appeal  affirming  an  order  of  a 
Divisional  Court  for  a new  trial.  The  Master’s  reasons  for  his 
order  are  reported  ante  p.  186,  where  the  facts  are  stated. 


The  appeal  was  heard  by  a Divisional  Court  composed  of 
Falconbridge,  C.J.K.B.,  Street  and  Britton,  JJ.,  on  the  18th 
April,  1904. 

W.  R.  Riddell,  K.C.,  for  the  defendants. 

J.  W.  McCullough,  for  the  plaintiffs. 


May  25.  The  judgment  of  the  Court  was  delivered  by 
Street,  J. : — These  two  cases  came  down  together  for  trial  on 
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the  26th  March,  1903,  and  a nonsuit  was  ordered  by  the  trial 
Judge  at  the  close  of  the  plaintiffs’  case. 

On  the  6th  December,  1903,  the  nonsuit  was  set  aside  and  a 
new  trial  ordered.  The  defendants  appealed  to  the  Court  of 
Appeal,  and  that  Court  dismissed  the  appeal,  without  calling  on 
counsel  for  the  plaintiffs,  on  the  23rd  February,  1904. 

Notice  of  trial  was  given  by  the  plaintiffs,  and  on  the  10th 
March,  1904,  the  defendants  applied  to  the  Master  in  Chambers 
for  an  order  staying  the  trial  until  the  disposition  of  an  appeal 
to  the  Supreme  Court  of  Canada,  of  which  notice  had  been 
given  by  them.  The  Master  in  Chambers  refused  to  stay  the 
trial,  and  his  refusal  was  affirmed  on  appeal  by  the  Chief  J ustice 
of  the  Common  Pleas.  The  defendants  then  appealed  to  a 
Divisional  Court. 

There  is  no  statute  or  Rule  of  Court  entitling  the  defendants 
to  a stay  of  proceedings  pending  an  appeal  to  the  Supreme 
Court  in  a case  such  as  the  present ; and  we  should  from  that 
fact  assume  that  a stay  under  ordinary  circumstances  is  not  to 
be  granted. 

• The  Court  has,  no  doubt,  in  its  discretion,  the  power  to 
grant  a stay,  but  the  discretion  should  only  be  exercised  by 
reason  of  the  existence  of  special  circumstances  to  be  shewn  by 
the  applicant.  This  is  the  rule  laid  down  by  the  English  Court 
of  Appeal  in  Edge  v.  Johnson  (1892),  9 Pat.  Cas.  134,  and 
referred  to  in  several  of  our  own  cases  with  approval ; Arnold 
v.  Toronto  R.  W.  Co.  (1895),  16  P.R.  394;  Haist  v.  Grand 
Trunk  R.W.  Go.  (1895),  ih.  448. 

I have  entirely  failed  to  find  in  the  case  before  us  any 
special  circumstances  put  forward  by  the  defendants  in  support 
of  their  motion.  There  is  the  bare  fact  that  an  appeal  to  the 
Supreme  Court  has  been  launched,  but  the  existence  of  an 
appeal  is  not  a special,  but  an  invariable,  circumstance  in  such 
applications.  All  the  special  or  unusual  circumstances  are  in 
favour  of  the  plaintiffs’  contention  that  they  should  be  allowed, 
after  some  eighteen  months  of  litigation  and  after  the  decision 
of  two  appeals  in  their  favour,  to  bring  their  actions  before  a 
jury  without  further  delay. 

I think  the  appeal  must  be  dismissed  with  costs. 
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[STREET,  J.] 

Toronto  General  Trusts  Corporation  v.  Central 
Ontario  R.W.  Co. 


Pledge  — Securities  — Railway  Bonds  — Bank  — Power  of  Sale  — Construction — 
Notice — Abortive  Auction  Sale — Subsequent  Private  Sale — Bond  Fide  Pur- 
chasers for  Value. 

As  collateral  security  to  a promissory  note  the  makers  deposited  with  a bank 
certain  railway  bonds,  and,  by  a memorandum  of  hypothecation,  authorized 
the  bank,  upon  default,  “from  time  to  time  to  sell  the  said  securities  . . . 
by  giving  15  days’  notice  in  one  daily  paper  published  in  the  city  of  Ottawa 
. . . with  power  to  the  bank  to  buy  in  and  re-sell  without  being  liable  for 
any  loss  occasioned  thereby.” 

Default  having  been  made,  notice  of  intention  to  sell  was  duly  published,  and, 
pursuant  to  the  notice,  the  bonds  were  offered  for  sale  at  public  auction, 
after  two  postponements  at  the  request  of  the  pledgors,  but  no  sale  was 
made  for  want  of  bidders.  The  bank  afterwards  made  a private  sale  of  the 
bonds  without  any  further  advertisement : — 

Held,  that  the  words  “by  giving”  in  the  memorandum  were  equivalent  to 
“after  giving”  or  “first  giving”  or  “giving,”  and  the  condition  of 
publication  of  the  notice  having  been  performed,  the  power  to  sell  arose  and 
might  be  exercised  afterwards  without  a fresh  notice. 

Held,  also,  that  there  was  nothing  upon  the  evidence  to  shew  that  the 
purchasers  were  not  bond  fide  purchasers  for  value  or  that  they  had  any 
reason  to  suppose  that  the  bank  were  not  authorized  to  sell ; and  under 
these  circumstances  the  construction  of  the  power  of  sale  should  not  be 
strained  against  the  purchasers . 

An  appeal  by  Thomas  Gibbs  Blackstock  and  Robert  Weddell 
from  a certificate  of  the  local  Master  at  Belleville  of  his  finding 
that  the  sale  to  them  by  the  Bank  of  Ottawa  of  certain  bonds 
of  the  defendant  railway  company  was  invalid. 

The  facts  upon  which  the  question  arose  appear  in  the 
opinion  of  the  Master,  as  follows  : — 


The  contestation  between  S.  J.  Ritchie  and  Messrs.  Black- 
stock  and  Weddell  in  this  matter  arises  upon  the  claim  of  Black- 
stock  and  Weddell  to  prove  in  my  office  as  the  owners  of 
$300,000  of  Central  Ontario  Railway  bonds  deposited  with  or 
hypothecated  to  the  Bank  of  Ottawa  by  Mr.  Ritchie  as  security 
for  a loan  of  $50,000. 

The  facts  connected  with  the  transaction  I find  to  be  ae 
follows : — 

The  bonds  were  hypothecated  to  the  Bank  of  Ottawa  under 
the  following  note  or  agreement : — 
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“ The  Bank  of  Ottawa, 

“ $50,000.00.  Toronto,  Nov.  30,  1900. 

“ Fifteen  days  after  date  for  value  received  we  jointly  and 
severally  promise  to  pay  to  the  order  of  the  Bank  of  Ottawa, 
at  the  office  of  the  Bank  of  Ottawa  here,  fifty  thousand  dollars, 
together  with  interest  thereon  at  the  rate  of  six  per  cent,  per 
annum,  computed  from  the  31st  May,  1900,  until  said  debt  and 
interest  has  been  fully  paid  and  satisfied. 

“ As  collateral  security  for  the  due  payment  of  said  debt, 
interest,  and  costs  (if  any),  and  of  any  other  debt  or  liability  of 
ours  to  the  said  bank,  we  have  deposited  with  and  pledged  to 
the  bank  the  following  securities  : — 

“ Three  hundred  bonds  of  the  Central  Ontario  Railway 
$1,000  each  and  all  coupons  attached  thereto,  and  if  the  market 
value  of  the  said  securities  falls  below  $.  . . . the  present  value 
thereof,  ....  promise  to  deposit  with  and  pledge  to  the  bank  on 
demand  (which  shall  be  deemed  good  if  made  by  letter  mailed 
in  the  ordinary  course  addressed  to  ....  at  . . . . ) additional 
security  to  the  satisfaction  of  the  bank*;  so  that  the  market 
value  of  the  security  so  pledged  shall  remain  at  least  ten  per 
cent,  more  than  the  amount  of  this  note.  And  in  default  of 
depositing  and  pledging  such  additional  security  or  of  paying 
this  note  at  maturity,  we  authorize  the  bank  from  time  to  time 
to  sell  the  said  securities  or  any  part  thereof,  or  any  securities 
substituted  for  or  added  thereto,  by  giving  fifteen  days’  notice, 
in  one  daily  paper  published  in  the  city  of  Ottawa,  as  to  the 
bank  shall  seem  proper,  with  power  to  the  bank  to  buy  in  and 
resell  without  being  liable  for  loss  occasioned  thereby,  and  the 
proceeds  of  such  sale  or  sales  shall  be  applied  in  payment  of  the 
costs  of  and  incidental  to  such  sale  or  sales,  and  the  balance 
shall  be  applied  to  the  payment  of  the  said  debt,  interest 
thereon,  and  costs,  and  the  residue  (if  any)  shall  be  applied  to 
the  payment  of  any  other  indebtedness  of  ....  to  the  said 
Bank  of  Ottawa,  or  if  there  is  no  further  liability,  shall  be 
paid  to  ....  order. 

“ John  Patterson. 

Charles  E.  Ritchie. 

S.  J.  Ritchie.” 
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Default  was  made  in  payment  as  provided  by  the  said  docu- 
ment, and,  in  pursuance  of  the  terms  thereof,  the  following 
advertisement  was  inserted  in  the  Ottawa  Evening  Journal  on 
the  21st,  22nd,  24th,  25th,  26th,  27th,  and  28th  days  of  Febru- 
ary, 1902,  and  1st,  3rd,  4th,  5th,  6th,  7th,  8th,  and  10th  days 
of  March,  1902,  being  fifteen  consecutive  days,  and  the  said 
advertisement  with  the  notic.e  of  adjournment  at  the  bottom 
thereof  was  inserted  in  the  said  newspaper  on  the  11th,  12th, 
13th,  14th,  15th,  17th,  18th,  and  19th  days  of  March,  1902  : — 
“ Sale  of  Railway  Bonds. 

“ Under  and  by  virtue  of  the  powers  contained  in  a certain 
deposit  and  pledge  given  to  the  Bank  of  Ottawa,  as  security  for 
moneys  borrowed,  which  will  be  produced  at  the  time  of  sale, 
the  Bank  of  Ottawa  will  offer  for  sale  by  public  auction,  on 
Tuesday  the  11th  day  of  March,  1902,  at  the  hour  of  four 
o’clock  in  the  afternoon,  at  the  Bank  of  Ottawa,  116  Wellington 
street,  in  the  city  of  Ottawa,  in  the  county  of  Carleton,  by  G. 
W.  Langdon,  auctioneer,  three  hundred  bonds,  duly  issued  by 
the  Central  Ontario  Railway  Company,  each  for  the  sum  of 
$1,000  and  bearing  interest  at  the  rate  of  five  per  cent,  per 
annum,  payable  half-yearly.  To  each  bond  all  maturing 
coupons  are  attached. 

‘‘  The  numbers  of  the  said  bonds  can  be  obtained  upon 
application  to  the  undersigned.  Terms  and  conditions  will  be 
made  known  at  the  time  of  sale,  and  for  further  particulars  and 
conditions  apply  to  Christie  & Greene,  of  110  Wellington  street, 
Ottawa,  solicitors  for  the  vendors. 

“Dated  at  Ottawa,  the  20th  February,  1902. 

“ Christie  & Greene, 

“ Solicitors  for  the  vendors. 

“ Note. — The  above  sale  has  been  postponed  until  Tuesday 
the  18th  March,  at  the  same  hour  and  place.” 

A sale  of  the  bonds  was  not  made  in  pursuance  of  the  said 
advertisement  or  of  the  adjournments  thereof.  It  appears  that 
the  sale  was  adjourned  first  to  the  18th  March  and  afterwards^ 
to  the  25th  March,  at  which  time  the  bonds  were  offered  for 
sale  by  public  auction,  but  the  sale  was  declared  abortive  by 
the  auctioneer  for  want  of  bidders. 
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There  was  no  publication  of  the  postponement  of  the  sale 
from  the  18th  to  the  25th  March. 

The  bonds  were  afterwards  sold  to  Mr.  Blackstock  by  the 
Bank  of  Ottawa  under  the  following  circumstances : — 

A written  offer  was  made  by  Mr.  Blackstock  at  the  sugges- 
tion of  Mr.  Burn,  the  general  manager  of  the  bank,  as  follows  : — 
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“ Ottawa,  August  19th,  1902. 

“Geo.  Burn,  Esq., 

“General  Manager, 

“ Bank  of  Ottawa, 

“ Ottawa. 

“ Dear  Sir, — 

“ I have  just  closed  with  the  Maclarens  for  their  bonds, 
stock,  and  judgment,  in  and  against  the  Central  Ontario  Railway, 
at  the  rate  of  22Jc.  on  the  par  value  of  the  bonds,  payable  in 
Toronto  on  Thursday,  or  so  soon  thereafter  as  the  Maclarens 
can  duly  transfer  the  securities.  If  you  will  have  your 
bonds,  coupons,  and  judgment  transferred  to  me  on  Thursday, 
or  a few  days  later,  I will  pay  you  the  same  price  for  them,  in 
Toronto. 

“ Yours  truly, 

“ Thomas  Gibbs  Blackstock.” 


Mr.  Blackstock  says  this  offer  was  to  be  submitted  to  the 
bank  board  meeting  that  day,  and  the  result  wired  him  at 
once.  He  did  not  receive  the  telegram  as  promised  until  the 
21st,  which  was  as  follows : — 

“Ottawa,  August  21,  1902. 

“T.  G.  Blackstock,  Esq.,  K.C. 

“We  accept  your  offer  of  19th  inst.  for  bonds  and  coupons 
and  judgment  against  Central  Ontario  Railway.  Terms  cash. 
Toronto  manager  will  deliver  to-morrow. 

“ Geo.  Burn, 

“ G.  M.” 

This  was  followed  by  a letter  written  the  same  day,  as 
follows  : — 
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Ottawa,  August  21st,  1902. 

‘‘  T.  G.  Blackstock,  Esq.,  K.C., 

Toronto. 

“ Dear  Sir, — 

“ I confirm  my  wire  of  to-day’s  date  accepting  your  offer  of 
22Jc.  on  the  par  value  of  the  bonds  of  the  Central  Ontario 
Railway  held  by  us,  including  all  the  coupons  held  and  the 
judgment  held  against  the  coupons,  cash  to  be  paid  for  them 
to-morrow,  delivery  Toronto.  Our  manager  in  Toronto  has 
been  instructed  in  the  premises,  and  will  deliver  the  bonds  and 
receive  the  money  to-morrow,  and  we  undertake  to  assign  the 
judgment  to  your  nominee. 

Yours  truly, 

Sgd.  Geo.  Burn, 

“ General  Manager.” 

In  the  meantime  a telegram  was  sent  to  the  makers  of  the 
note  as  follows  : — 

‘‘19  August 2. 

“ S.  J.  Ritchie,  Akron,  Ohio, — 

“ We  have  offer  for  our  bonds  and  judgment  against  Central 
Ontario  Railway,  and  board  has  decided  to  sell  unless  you  pay 
by  twelve  o’clock  noon  Thursday  21st  inst. 

“ George  Burn, 

“ General  Manager.” 

And  the  following  reply  was  received  from  the  Ritchies : — 

Akron,  Ohio,  19th  August,  1902. 

“ Geo.  Burn,  Manager  Bank  of  Ottawa, 

“ Ottawa,  Ont., — 

“ Your  telegram  received.  Arrangements  are  being  com- 
pleted to  pay  the  bank  the  amount  due  it.  If  the  bonds  and 
judgment  are  not  forthcoming  we  shall  hold  the  bank  respon- 
sible by  every  legal  remedy  within  our  reach  for  the  action  it 
has  taken  in  connection  with  this  policy  of  general  wrecking 
of  the  railway  and  our  interests  in  it. 

“ S.  J.  Ritchie. 

“ C.  E.  Ritchie.” 
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Afterwards,  by  an  agreement  dated  the  27  th  August,  but 
not  actually  completed  until  the  30th  September,  the  bonds  and 
coupons  attached  were  formally  assigned  to  Mr.  Blackstock. 

I find  that  the  par  value  of  the  bonds  and  coupons  assigned 
was  about  $660,000. 

The  amount  of  the  purchase  money  received  was  $67,500, 
and  the  amount  of  the  indebtedness  to  the  bank  at  the  time  (as 
made  up  by  the  bank  officials)  was  $56,872.78,  making  a sum 
of  $10,627.22  received  over  and  above  what  was  necessary  or 
sufficient  to  pay  the  bank’s  claim. 

I find  that  neither  Mr.  Blackstock  nor  Mr.  Weddell  knew 
personally  of  the  manner  in  which  the  bank  held  the  bonds, 
nor  from  whom  they  were  obtained,  although  Mr.  Blackstock’s 
legal  partners,  who  conducted  the  correspondence  leading  to 
the  formal  assignment,  knew  that  the  bonds  had  been  deposited 
with  the  bank  by  Mr.  Ritchie  as  security  for  a loan  and  of  the 
proceedings  taken  by  the  bank  in  connection  with  the  adver- 
tisement for  sale  by  public  auction. 

The  bank  did  not  notify  Mr.  Ritchie  of  the  sale  or  of  the 
amount  remaining  after  the  payment  of  their  claim  until  the 
21st  October  following,  as  appears  by  the  following  letter: — 

“ Ottawa,  October  21st,  1902. 

“ Charles  E.  Ritchie,  Esq., 

‘‘  Akron,  Ohio. 

“ Dear  Sir, — 

“ I enclose  a memorandum  of  sale  of  Central  Ontario  Rail- 
way bonds,  shewing  a balance  at  the  credit  of  the  three  parties 
interested  of  $10,627.22,  which  balance  is  deposited  in  the 
savings  department  of  this  bank,  subject  to  the  joint  cheque  of 
Messrs.  S.  J.  Ritchie,  John  Patterson,  and  yourself. 

“ Yours  truly. 

Geo.  Burn, 

‘‘  General  Manager.” 
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Memorandum  Enclosed,  M 

“ Re  S.  J.  Ritchie,  C.  E.  Ritchie,  and  John  Patterson.  s 

“Note  of  above  parties $50,000  00  ^ 

“Interest  31st  Ma}^,  1900,  to  23rd  August,  1903.  . 6,690  41 

“Costs,  legal,  advertising,  etc 182  37 

$56,872  78  | 


“Realized  from  sale  of  bonds $67,500  00  S 

“Less  notes,  costs,  and  interest 56,872  78  S 

“ Placed  to  credit  S.  J.  Ritchie,  C.  E.  Ritchie,  and  A 

John  Patterson,  to  be  drawn  by  cheque  signed  3, 

by  the  three  parties 10,627  78  ® 


The  principal  question  to  be  decided  is : Had  the  bank  the 
right  to  sell  by  private  contract  in  the  manner  in  which  they 
did,  practically  without  notice  at  the  time  ? 

After  giving  the  matter  very  careful  consideration,  I am  of 
the  opinion  that  they  had  not. 

Under  the  provisions  of  the  Bank  Act,  53  Yict.  ch.  31,  sec. 
66,  the  bank  would,  in  ordinary  cases,  have  the  right  to  sell 
upon  giving  30  days’  notice  by  mail,  but  this  case  comes  under 
sub-sec.  2 of  sec.  66,  the  statutory  rights  being  varied  by  the 
agreement  between  the  parties. 

They  are  authorized  by  the  written  agreement  to  sell  from 
time  to  time  the  securities,  or  any  part  thereof,  by  giving  15 
days’  notice  in  one  daily  paper  published  in  the  city  of  Ottawa. 

This  does  not,  in  my  opinion,  mean  that  after  once  adver- 
tising they  could  sell  without  notice.  Suppose  at  the  first  sale 
(which  proved  abortive)  a part  only  had  been  sold,  could  it  be 
considered  a compliance  with  the  agreement  to  sell  the  balance 
afterwards  without  notice  ? I do  not  think  it  could.  It  seems 
to  me  that  the  wording  of  the  agreement  means  that  they  could 
only  sell  from  time  to  time,  or  at  any  time,  by  giving  the  15 
days’  notice.  The  authorities  are  very  positive  that  where  a 
specific  condition  is  made  it  must  be  followed  strictly.  I refer 
to  Dart  on  Vendors  and  Purchasers,  6th  ed.,  p.  75 ; Robbins  on,^ 
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Mortgages,  p.  893 ; Fisher  on  Mortgages,  5th  ed.,  p.  453 ; Coote 
on  Mortgages,  5th  ed.,  p.  275;  Bousjield  v.  Hodges  (1863),  33 
Beav.  90. 

From  a consideration  of  the  authorities  cited,  a few  of  which 
I have  referred  to,  I am  of  the  opinion  that  the  agreement 
should  have  been  strictly  complied  with,  and  that  to  make  this 
sale  good  a new  advertisement  should  have  been  published 
before  the  sale. 

It  seems  to  me  only  reasonable,  where  a stipulation  such  as 
was  agreed  to  in  this  document  was  made,  that  the  bank  should 
have  been  careful  in  giving  the  parties  the  notice  agreed  upon 
before  they  sold  property  of  the  nominal  value  of  $660,000  for 
$67,500,  only  about  ten  cents  on  the  dollar,  an  amount  very 
much  below  the  actual  value.  And  there  is  a further  fact  also, 
that  the  bank  sold  at  least  $100,000  worth  of  securities  at  this 
extraordinary  discount  beyond  what  was  necessary  to  pay  their 
claim. 

It  was  contended  by  the  purchasers  that  the  same  rule 
should  apply  in  this  matter  as  is  applicable  to  ordinary  sales 
under  mortgage  by  the  Court  or  under  the  power  of  sale. 
I do  not  think  they  stand  at  all  on  a similar  footing.  In  the 
one  case  it  is  a matter  of  practice,  and  in  the  other  of  covenant. 

The  statutory  covenant  in  mortgages  gives  the  right  to  sell 
by  public  auction  or  private  contract,  and  the  Court  has 
adopted  the  principle  in  its  practice. 

It  is  claimed  by  Mr.  Ritchie  that  the  registration  of  the 
bonds  in  the  books  of  the  company,  as  provided  by  the  trust 
mortgage,  is  a conversion  of  them,  and  that  the  bank  or  its 
assignees  are  liable  for  the  face  value  of  the  bonds  or  coupons. 

In  a case  of  McMullen  v.  Ritchie,  in  the  High  Court  of 
Justice,  decided  by  the  Chief  Justice  of  the  Queen’s  Bench  on 
the  24th  September,  1900,  it  was  held  that  a registration  of 
bonds  in  this  manner  by  a party  holding  them  as  security  was 
a conversion,  and  that  they  were  liable  to  be  charged  for  them 
at  their  par  value. 

However  this  may  affect  the  parties  later  on,  should  Mr. 
Ritchie  bring  an  action  against  the  bank  and  the  purchasers 
for  the  recovery  of  the  par  value  of  the  bonds  and  coupons,  I 
do  not  think  it  is  within  my  province  or  authority  on  this 
reference  to  decide  the  question. 
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It  seems  to  me  that,  having  decided  that  the  sale  as  made 
by  the  bank  to  Blackstock  and  Weddell  was  not  valid  under  the 
agreement  between  the  parties,  I can  only  find  on  this  reference 
that  the  bonds  are  not  the  property  of  Blackstock  and  Weddell 
entitling  them  to  prove  in  my  office  to  rank  upon  the  railway 
assets,  and  that  the  Bank  of  Ottawa  is  still  the  holder,  subject 
to  Mr.  Ritchie’s  equity  of  redemption  in  them,  and  that  he  is 
entitled  to  delivery  of  them  on  payment  of  the  amount  of  his 
indebtedness  to  the  bank,  which  he  swears  he  is  ready  to  pay. 

It  is  open  for  the  Court  to  say,  upon  my  finding  “ that  the 
bonds  were  registered  in  the  name  of  Blackstock  and  Weddell,” 
whether  under  the  authority  of  the  case  cited  of  McMullen  v. 
Ritchie  Mr.  Ritchie  is  entitled  to  a return  of  the  bonds  and 
coupons,  less  an  amount,  at  their  face  value,  sufficient  to  pay 
the  amount  of  his  indebtedness  to  the  bank. 

But  I think,  inasmuch  as  the  Bank  of  Ottawa  is  not  a party 
to  the  action,  that  I should  simply  find,  as  I do,  that  the  sale  of 
the  bonds  was  not  in  accordance  with  the  terms  of  the  agree- 
ment, and  that  the  purchasers  are  not  purchasers  for  value 
without  notice. 

Another  matter  referred  to  in  the  evidence  of  both  Mr. 
Weddell  and  Mr.  Blackstock,  and  which  looks  more  suspicious 
the  more  it  is  considered,  is  the  payment  of  a large  commission 
on  the  purchase  of  the  bonds  from  the  bank. 

The  purchase  was  made  directly  from  the  bank  officials,  and 
why  there  should  have  been  a commission  paid  and  to  whom  it 
was  paid  will  no  doubt  be  inquired  into,  should  it  ever  come  to 
a taking  of  the  accounts  between  the  bank  and  Mr.  Ritchie. 

The  matter  before  me  being  the  simple  question  as  to  who 
has  the  right  to  prove  on  these  bonds  as  the  owner,  this  ques- 
tion of  the  amount  paid  for  the  bonds  to  the  bank  and  its 
officials  is  not  pertinent  to  the  issue  nor  a matter  in  which  it 
is  important  to  inquire  particularly.  It  is  only  an  incident 
which  throws  a side  light  on  the  manner  in  which  the  bank 
officials  acted  in  disposing  of  a large  amount  of  valuable  security 
at  the  price  and  in  the  hurried  manner  in  which  they  did. 

The  appeal  was  heard  by  Street,  J.,  in  the  Weekly  Court, 
on  the  1 3th  April,  1904. 
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G.  T.  BlackstocJc,  K.C.,  and  T.  P.  Galt,  for  the  appellants, 
contended  that  they  were  bond  fide  purchasers  for  value,  and 
that  the  sale  to  them  was  a valid  one,  citing  Young  v.  McNider 
(1895),  25  S.C.R.  272;  London  Joint  Stock  Bank  v.  Simmons, 
[1892]  A.C.  201 ; Bechuanaland  Exploration  Co.  v.  London 
Trading  Bank,  [1898]  2 Q.B.  658 ; Edelstein  v.  Schuler,  [1902] 
2 K.B.  144. 

J.  H.  Moss  and  C.  A.  Moss,  for  S.  J.  Ritchie,  the  respon- 
dent, supported  the  Master’s  finding,  and  referred  to  Short  on 
Railway  Bonds  and  Mortgages  (1897),  p.  773;  Equitable  Trust 
Co.  V.  Fisher  (1883),  106  111.  189 ; Am.  & Eng.  Encyc.  of  Law, 
2nd  ed.,  vol.  10,  pp.  668,  672 ; Jones  on  Pledges  and  Collateral 
Securities,  2nd  ed.,  p.  777 ; Prentice  v.  Consolidated  Bank 
(1886),  13  A.R.  69,  73;  Stearns  v.  Marsh  (1847),  4 Denio 
(N.Y.)  227  ; Stevens  v.  Hurlbut  (1862),  31  Conn.  146 ; 
Schouler  on  Bailments  and  Carriers,  3rd  ed.,  sec.  230 ; Story  on 
Bailments,  9th  ed.,  p.  277 ; Strong  v.  National  Mechanics 
Banking  (1871),  45  N.Y.  718,  720;  Washburn  v.  Pond 

(1861),  2 Allen  474,  477  ; National  Bank  v.  Baker  (1889),  128 
111.  533. 

ft 

April  22.  Street,  J. : — The  debt  to  the  bank  was  long 
overdue  on  the  20th  February,  1902,  when  the  notice  of  sale 
dated  on  that  day  was  published  for  15  consecutive  week  days, 
extending  from  the  21st  February,  1902,  to  the  10th  March, 
1 902,  in  the  Ottawa  Evening  Journal.  The  notice  given  was  that 
on  Tuesday  the  11th  March,  1902,  the  bonds  in  question  would 
be  offered  for  sale  by  auction  at  the  Bank  of  Ottawa,  in  Ottawa, 
at  4 p.m.  At  the  request  of  Mr.  Ritchie,  the  owner  of  the 
bonds  subject  to  the  bank  charge,  the  sale  was  postponed  to  the 
18th  March,  at  the  same  hour  and  place ; and  on  that  day,  at 
his  request,  it  appears  to  have  been  again  postponed  to  the  25th 
March,  at  the  same  time  and  place.  On  the  25th  March  the 
bonds  were  offered  for  sale  by  auction,  according  to  the  post- 
ponement, and  there  being  no  bidders  the  sale  proved  abortive. 
On  the  19th  August,  1902,  T.  G.  Blackstock  offered  the  bank 
in  writing  to  purchase  the  bonds  in  question  at  22  J per  cent,  on 
their  par  value,  and  this  offer  was  at  once  communicated  by  the 
bank  to  Ritchie,  with  an  intimation  that  it  would  be  accepted 


669 

1904 

Toronto 
G.  T.  CORP’N 

V. 

Central 
Ontario 
R.W.  Co. 


670 


ONTARIO  LAW  REPORTS. 


[VOL. 


street.  J. 
1904 

Toronto 
O.  T.  Corp’n 

V. 

Central 
Ontario 
R.W.  Co. 


unless  his  debt  were  paid  by  noon  on  the  21st  August.  He 
replied  forbidding  them  to  sell,  and  saying  that  he  was  making 
arrangements  to  pay.  On  the  21st  August,  1902,  as  no  pay- 
ment was  made  the  bank  closed  with  Blackstock’s  offer,  and  it 
was  finally  concluded  and  the  bonds  were  finally  handed  over 
to  him  on  the  30th  September,  1902.  The  learned  Master  has 
held  that  the  terms  of  the  power  of  sale  were  not  complied  with, 
and  that  therefore  no  title  passed  to  Mr.  Blackstock. 

The  authority  given  to  the  bank  by  the  hypothecation 
paper  was  “ from  time  to  time  to  sell  the  said  securities  or  any 
part  thereof  ...  by  giving  fifteen  days’  notice  in  one  daily 
paper  published  in  the  city  of  Ottawa  . . . with  power  to 

the  bank  to  buy  in  and  resell  without  being  liable  for  loss 
occasioned  thereby.” 

This  power  is  not  framed  with  technical  skill  or  gram- 
matical accuracy : to  sell  “ by  giving  fifteen  days  notice  ” I 
think  must  be  taken  to  mean  to  sell  “ after  giving,”  or  “ first 
giving,”  or  simply  “ giving,”  the  required  length  of  notice.  In 
other  words,  the  giving  of  the  notice  was  a condition  to  be  per- 
formed, in  the  absence  of  which  no  authority  to  sell  arose* 
The  stipulation  did  not  require  a sale  by  auction,  and  therefore 
the  bank  was  entitled  under  it  to  sell  either  by  private  sale  or 
by  public  auction.  If  the  bank  had  given  notice  in  the  pre- 
scribed manner  that  they  would  sell  the  bonds  by  private  sale 
after  the  expiration  of  the  notice,  no  objection  I apprehend 
could  have  been  taken  to  their  doing  so.  The  object  of  the 
notice  required  was  probably  two-fold — the  bank  was  provided 
with  a means  of  giving  notice  of  their  intention  to  sell  without 
being  obliged  to  hunt  up  the  pledgors  who  might  be  absent 
from  the  country  or  dead ; and  the  pledgors  secured  the  assur- 
ance that  no  sale  could  take  place  without  the  public  being 
made  aware  that  the  bonds  were  in  the  market.  The  required 
notice  of  an  intention  to  sell  was  duly  published ; an  auetion 
sale  was  to  be  had,  and  after  being  twice  postponed,  as  the 
evidence  and  correspondence  shews,  at  the  request  of  the 
pledgors,  proved  finally  abortive.  The  condition  of  publication 
of  the  notice  had  been  performed,  however,  and,  in  my  opinion, 
the  power  to  sell  arose  and  might  be  exercised  afterwards 
without  a fresh  notice.  Suppose  that  immediately  after  the 
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auctioneer  had  closed  the  attempted  auction  sale  as  abortive,  a 
purchaser  had  appeared  with  a favourable  offer,  could  it  be 
contended  that  the  bank  must  publish  a new  notice  for  fifteen 
days  before  they  could  accept  his  offer  ? I can  find  nothing  in 
the  terms  of  the  hypothecation  paper  which  seems  to  require 
them  to  do  so.  And  if  they  could  have  sold  on  that  day  by 
private  sale,  they  could  have  sold  the  next  day,  or  the  next 
month,  or  in  six  months,  providing  no  new  arrangements  were 
made  with  the  pledgors  in  the  meantime. 

The  conditions  under  which  the  bank  became  entitled  to  sell 
have  therefore,  in  my  opinion,  arisen,  upon  a fair  construction 
of  the  document,  and  I see  no  reason  for  putting  upon  it  a 
strained  construction  in  order  that  the  pledgors  may  be  put 
back  into  the  position  they  occupied  before  the  bonds  were  sold 
by  the  bank.  They  were  a very  long  time  indeed  in  default  in 
payment  of  their  debt  and  they  had  been  repeatedly  warned 
that  the  bank  must  sell  unless  the  debt  were  paid.  A great 
deal  of  evidence  was  given  to  shew  that  the  purchasers  from 
the  bank  were  aware,  or,  at  all  events,  that  the  firm  of  solicitors 
of  which  Blackstock  is  a member  were  aware,  that  the  bank 
held  these  bonds  in  pledge  for  a debt.  In  the  view  I have 
taken  of  the  proper  construction  of  the  instrument  of  hypothe- 
cation, it  becomes  unnecessary  to  determine  this  question ; but 
there  is  nothing  upon  the  evidence  to  shew  that  the  purchasers 
were  not  bond  fide  purchasers  for  value,  and  nothing  to  shew 
that  they  had  any  reason  to  suppose  that  the  bank  was  not 
authorized  to  sell.  Under  these  circumstances  I think,  as  was 
said  by  Stuart,  V.-C.,  in  Metiers  v.  Brown  (1863),  9 Jur.  N.S. 
958,  the  Court  should  be  slow  to  interfere,  and  that  I should 
not  strain  the  construction  of  the  power  of  sale  against  the 
purchasers. 

See  also  Bonsfield  v.  Hodges,  33  Beav.  90. 

I am  of  opinion,  therefore,  that  the  purchasers,  Messrs. 
Blackstock  and  Weddell,  are  entitled  to  hold  the  bonds,  and 
that  the  appeal  must  be  allowed  with  costs. 
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[DIVISIONAL  COURT] 

In  re  Barr  v.  McMillan. 

March  7. 

Division  Courts — Judgment  Summons — Form  of  Affidavit — Prohibition — R.S.O, 
1897,  ch.  60,  sec.  243. 

Order  of  Ferguson,  J.  , ante  p.  70,  affirmed. 

Friendly  v.  Needier  (1884),  10  P.R.  267,  distinguished. 

This  was  an  appeal  from  the  judgment  of  Ferguson,  J., 
ante  p.  70,  directing  an  order  to  issue  for  a prohibition  to  the 
first  division  court  of  the  county  of  Lambton  against  pro- 
ceeding upon  a judgment  summons  for  the  examination  of  a 
judgment  debtor. 

Sec.  243  of  the  Division  Court  Act,  R.S.O.  1897,  ch.  60, 
which  provides  for  the  examination  of  a judgment  debtor  on 
an  unsatisfied  judgment,  and  the  issuing  of  a summons  therefor 
requires  “ that  before  the  summons  shall  issue  the  plaintiff,  his 
solicitor  or  agent,  shall  make  and  file  with  the  clerk  of  the 
court  from  which  the  summons  may  issue  an  affidavit  stating 
that  the  judgment  remains  unsatisfied  in  whole  or  in  part.'’ 

The  affidavit  which  was  made  and  filed  by  the  judgment 
creditor  stated  “that  the  sum  of  S65.10  of  the  said  judgment 
remains  unsatisfied,  as  I am  informed  and  believe.” 

The  learned  judge  was  of  the  opinion  that  the  provisions  of 
the  section  were  positive  in  their  terms  and  were  not  complied 
with  in  the  affidavit  on  which  the  judgment  summons  was 
based,  and  he  accordingly  directed  the  order  for  prohibition  to 
issue. 

From  this  judgment  the  plaintiff  appealed  to  the  Divisional 
Court. 

On  February  17  the  appeal  was  argued  before  a Divisional 
Court,  composed  of  Falconbridge,  C.J.K.B.,  Street  and 
Britton,  JJ. 

H.  D.  Gamble,  for  the  appellant. 

W.  E.  Middleton,  for  the  respondent. 
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March  7.  The  judgment  of  the  Court  was  delivered  by 
Street,  J.  : — I retain  the  opinion  which  I expressed  at  the 
hearing  of  the  appeal,  that  the  judgment  of  my  brother  Fergu- 
son is  clearly  right. 

The  case  of  Friendly  v.  Needier  (1884),  1 0 P.R.  267,  is  readily 
distinguishable  from  the  present.  There  a notice  disputing  the 
jurisdiction  of  the  division  court  was  filed  by  a defendant,  but 
he  did  not  appear  at  the  trial,  and,  judgment  being  given 
against  him,  he  applied  for  prohibition,  upon  the  ground  that 
there  was  no  jurisdiction,  supporting  his  application  by  affi- 
davits of  facts  not  appearing  upon  the  evidence  at  the  trial, 
which,  if  true,  shewed  a want  of  jurisdiction  in  the  particular 
division  court  in  which  the  action  was  brought.  There  the 
Court  held  that  the  right  to  prohibition  being,  under  the 
circumstances,  discretionary,  prohibition  ought  not  to  be 
granted ; that  the  absence  of  jurisdiction  not  appearing  upon 
the  face  of  the  proceedings,  it  was  the  duty  of  the  defendant, 
if  he  wished  to  rely  upon  his  notice,  to  appear  at  the  trial  and 
shew  the  facts  upon  which  it  was  based,  and  that  his  failure  to 
do  so  was  a circumstance  which  the  Court  might  properly 
consider  as  disentitling  him  to  the  relief  claimed. 

In  the  present  case,  however,  the  Judge  had  no  authority 
to  order  the  summons  to  issue  except  upon  the  filing  of  an 
affidavit  in  a particular  form.  No  such  affidavit  was  filed,  and 
the  summons  issued  was  therefore  issued  without  authority  of 
law.  The  defect  of  jurisdiction  was  patent  and  not  latent,  and 
the  case  is  not  within  the  principles  of  those  upon  which 
Friendly  v.  Needier  was  based. 

The  defendant  is  not  debarred  from  taking  the  objection  to 
the  present  summons  because  a former  summons  which  had 
been  issued  upon  a similar  affidavit  v^as  set  aside  upon  a 
difierent  ground,  the  objection  to  the  affidavit  upon  which  that 
summons  was  issued  not  being  raised.  That  circumstance  does 
not  amount  to  a waiver  of  the  same  defect  in  a future  affidavit. 

In  my  opinion  the  appeal  should  be  dismissed.  No  order  as 
to  costs. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

Craig  et  al.  v.  Beardmore  et  al. 


Sale  of  Goods — Contract — Specific  Goods — Deliverable  State — Property  Passing — 
Destruction  Before  Payment  or  Delivery. 

Unless  a contrary  intention  appears,  where  there  is  an  unconditional  contract 
for  the  sale  of  specific  goods,  in  a deliverable  state,  the  property  in  the 
goods  passes  to  the  buyer  at  the  time  the  contract  is  made  ; and  it  is  imma- 
terial whether  the  time  of  payment  or  the  time  of  delivery  or  both  be  post- 
poned. 

The  plaintiffs  agreed  to  sell  to  the  defendants  a quantity  of  tan  bark  which 
lay  in  piles  in  the  woods,  at  a distance  of  14  miles  from  the  railway  siding 
at  which  it  was  to  be  delivered.  The  price  agreed  upon  was  to  cover  the 
plaintiffs’  trouble  and  expense  of  carrying  the  bark  to  the  siding  and  placing 
it  on  the  cars  there.  At  the  time  the  contract  was  made  the  bark  was  ready 
for  immediate  delivery — so  far  as  its  condition  was  concerned  ; it  had  been 
measured  and  classified  and  a part  payment  made  by  the  defendants  ; and 
nothing  remained  to  be  done  by  the  plaintiffs  to  entitle  them  to  the  balance 
of  the  price  but  the  hauling  and  shipping.  The  bark  was  destroyed  by  fire 
where  it  lay  in  the  woods,  payment  in  full  not  having  been  made  by  the 
defendants  for  it : — 

Held,  that  the  property  had  nevertheless  passed  to  the  defendants,  and  they 
were  liable  for  the  price. 

Judgment  of  Meredith,  J. , affirmed. 

This  was  an  action  brought  by  Messrs.  Craig  & Austin 
carrying  on  business  as  lumbermen  at  Kinmount,  against 
Messrs.  Beardmore  & Co.,  who  were  tanners  having  tanneries  at 
Acton  and  Berlin  and  other  places  in  Ontario,  to  recover  the 
price  of  certain  tan  bark  which  was  destroyed  by  fire  at  Craig 
& Austin’s  siding  in  Dysart,  about  the  29th  April,  1903. 

The  plaintiffs  and  the  defendants,  by  their  agent  Hall,  had 
signed  a memorandum  of  agreement  in  the  following  words  (a 
blank  type-written  form  was  used — the  portion  of  the  contract 
written  in  the  form  being  italicized  here) : — 

Memorandum  of  agreement  made  this  7th  day  of  February 
between  Beardmore  & Co.  of  Acton,  hereinafter  called  the  com- 
pany, and  Messrs.  Craig  & Austin  of  Kinmount,  hereinafter 
called  the  contractor. 

Whereby  the  said  contractor  agrees  to  sell  to  the  company 
jive  hundred  and  jifty  cords  or  more  cords  of  prime  quality 
flat  hemlock  bark  and  to  deliver  the  same  on  or  before  15th  day 
of  April,  1903,  f.o.o.  on  cars  at  Craig  & Austin  siding, 
Halihurton  branch,  G.T.R.,  for  the  price  or  sum  of  $6.25  per 
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cord  f.o.b.  cars.  Bark  to  be  measured  and  classified  in 
accordance  with  the  rules  laid  down  by  the  Tanners’  Branch  of 
the  Toronto  Board  of  Trade.  All  bark  to  be  cut  four  feet  long 
and  when  piled  for  measurement  to  be  piled  so  that  it  will  be  at 
least  six  feet  high  when  measured.  All  cars  to  be  loaded  so 
that  they  will  contain  at  least  the  minimum  weight  of  bark. 
This  hark  is  measured  in  hush  in  the  township  of  Dudley- 
Classfied  in  hush.  The  sellers  in  case  of  weather  not  being  so 
that  the  hark  cannot  he  delivered  in  time  there  will  he  no 
damages. 

(Sd.)  Beardmore  & Co. 

Witness  by  Thomas  Hall. 

H.  C.  Austin.  (Sd.)  Craig  & Austin. 

Before  this  contract  was  signed  the  plaintiffs  and  Hall  had 
measured  a quantity  of  tan  bark  belonging  to  the  plaintiffs 
which  was  lying  in  the  woods  some  14  miles  from  the  siding 
mentioned  in  the  contract,  and  had  classified  it,  the  quantity 
being  agreed  on  as  being  559  cords  and  80  feet.  The  plaintiffs 
had  other  tan  bark  in  the  woods  which  was  not  measured  or 
classified.  At  or  about  the  time  of  signing  the  contract.  Hall 
paid  to  the  plaintiffs  $500  on  account,  and  shortly  afterwards 
he  forwarded  to  the  defendants  upon  a printed  form  supplied  to 
him  by  them  the  following : — 

“Statement  for  week  ending  February  7th,  1903, 

“ Thomas  Hall,  agent. 

“ Bark  measured. 

“ Date,  Feb.  4 and  5.  Name,  Craig  & Austin.  Address,  Kin- 
mount.  No.  of  cords,  559.80.  Price  per  cord,  $6.25.  Amount, 
$3,497.66.  Remarks:  To  be  loaded  on  cars  at  Dysart  station, 
measured  in  bush.” 

Upon  receipt  of  this  return  the  defendants’  bookkeeper  at 
their  head  office  in  Toronto  credited  Messrs.  Craig  & Austin  in 
their  books  with  559.80  cords  bark  at  $6.25,  $3,497.66,  under 
date  of  the  4th  February,  1903,  and  charged  them  with  $500  cash, 
on  the  7th  February,  1903.  Early  in  March,  1903,  the  plaintiffs 
had  drawn  into  the  yard  of  the  siding  in  question  all  but  39 
cords  16  feet  of  the  tan  bark,  and  the  roads  had  broken  up  so 
that  it  was  impossible  to  draw  any  more.  They  had  loaded  on 
board  the  cars  there  for  the  defendants  some  356  cords,  and  had 
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about  164  cords  still  in  the  station  yard  ready  to  be  delivered^ 
when,  about  the  20th  March,  1903,  the  railway  company 
refused  to  accept  shipments  of  any  more  tan  bark  consigned  to 
the  defendants,  because  the  defendants’  siding  there  was.  filled 
with  cars  which  the  defendants  were  unable  to  unload,  and  this 
state  of  things  continued  until  the  29th  April,  when  all  the  tan 
bark  in  the  station  yard  was  destroyed  by  fire.  One  of  the 
plaintiffs,  during  this  time,  had  stated  to  Hall  that  he  wished  to 
ship  the  bark,  as  it  was  in  danger  of  being  burned,  the  weather 
being  very  dry,  and  that  if  it  were  burned  the  defendants  must 
pay  for  it,  to  which  Hall  replied  that  the  railway  company 
would  not  give  any  cars  for  delivery  of  the  bark.  The  evidence 
was  conflicting  as  to  what  remark  Hall  made  as  to  the  danger  of 
Are  or  the  liability  of  the  defendants  to  pay  for  the  bark  if  it 
were  burned. 

The  plaintiffs  claimed  to  be  paid  for  the  bark  which  had 
been  drawn  into  the  station  yard  and  had  been  burned  there. 
The  defendants  refused  to  pay  for  this  portion  of  the  bark,  but 
paid  for  all  that  had  been  put  on  the  cars. 

This  action  was  thereupon  brought,  and  was  tried  at 
Lindsay  on  the  7th  October,  1903,  before  Meredith,  J.,  without 
a jury. 

R.  J.  McLaughlin,  K.C.,  for  the  plaintiffs. 

H.  J.  Scott,  K.C.,  for  the  defendants. 

November  16,  1903.  Meredith,  J.  : — The  plaintiffs  confine 
their  claim  to  one  for  money  payable  by  the  defendants  to  them 
for  goods  bargained  and  sold  by  them  to  the  defendants  ; they 
do  not  claim  in  the  alternative  damages  for  breach  of  contract 
to  buy  ; and  the  one  question  presented  by  them  for  considera- 
tion is  whether  the  property  in  the  goods  passed  to  the  defen- 
dants at  the  time  of  the  contract  for  the  sale  of  them. 

The  contract  is  in  writing.  A general  form,  prepared,  and 
generally  used,  by  the  defendants,  was  used  in  this  instance, 
and  altered,  by  the  parties,  with  the  intention  of  fitting  it  to 
facts  of  the  actual  transaction. 

Had  the  transaction  been  really  such  an  one  as  was 
contemplated  by  the  framers  of  the  form,  the  plaintiffs  could 
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hardly  hope  to  succeed  on  the  ground  upon  which  their  claim  is 
based  ; but  it  was  not ; it  was  a very  different  transaction,  as 
the  added  words  plainly,  but  not  so  plainly  as  the  whole  facts 
and  circumstances,  shew. 

Before  the  writing  was  signed,  the  defendants,  through  their 
purchasing  agent,  had  measured  and  classified  the  goods.  The 
parties  were  dealing  in  regard  to  the  certain  specific  tan  bark  so 
measured  and  classified ; the  contract  could  have  been  satisfied 
by  the  delivery  of  that  bark  only;  other  bark,  even  if  of  the 
like  quality,  would  not  have  done,  because  not  so  measured  and 
classified. 

Unless  a different  intention  appears  from  the  terms  of  the 
contract,  the  conduct  of  the  parties,  and  the  circumstances  of 
the  case,  it  is  a general  rule  that  when  there  is  an  unconditional 
contract  for  the  sale  of  specific  goods,  in  a deliverable  state,  the 
property  in  the  goods  passes  to  the  buyer  when  the  contract  is 
made,  and  it  is  immaterial  whether  the  time  of  payment  or  the 
time  of  delivery  or  both  be  postponed. 

That  rule  is  quite  applicable  to  this  case,  so  far  as  the  550 
cords  of  bark,  in  question  is  concerned. 

The  words  “ agree  to  sell,”  which  were  a part  of  the  prepared 
form,  and  the  added  words  “or  more,”  do  not  take  the  case  out 
of  the  rule,  or  shew  a different  intention.  According  to  the 
testimony,  the  words  “ or  more  ” were  inserted  so  as  to  cover  an 
additional  small  quantity  of  bark  of  the  plaintiffs,  which  had 
not  been  measured  and  classified,  and  the  contract  in  reality  was 
one  evidencing  an  actual  sale  of  the  550  cords,  and  an  agreement 
to  sell  the  additional  quantity,  if  the  words  “ or  more  ” had  any 
legal  effect  at  all.  Had  the  words  “ agree  to  sell  ” been  added 
by  the  parties,  instead  of  being  part  of  the  form,  the  same 
result  would  be  reached  ; they  are  quite  applicable  to  the  “ or 
more  ” quantity ; and  the  parties  who  made  the  bargain  were 
not  persons  from  whom  literary  exactness  would  be  expected. 

There  is  indeed  but  one  circumstance  pointing  against  the 
passing  of  the  property,  and  that  is  the  fact  that  the  plaintiffs 
had  yet  to  haul  the  bark  from  the  place  where  it  was  measured 
and  classified  to  the  railway  and  to  load  it  upon  the  railway 
company’s  cars.  The  whole  contract  was  fully  completed,  as  to 
the  550  cords,  on  both  sides,  except  as  to  the  delivery  of  the 
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B.  C.  goods,  in  that  manner  and  the  payment  of  the  balance  of  their 
price — the  ascertainment  of  the  amount  of  which  was  but  a 
Craig  matter  of  simple  multiplication  and  subtraction. 

Beardmore.  Cases  may  be  imaginable  in  which  the  fact  that  the  seller  is 
^ yet  to  deliver  the  ^oods  would  indicate  an  intention  that  the 
property  was  not  to  pass  until  delivery ; but  here  the  general 
rule  applies,  and  there  is  really  nothing  to  indicate  a different 
intention. 

It  is  satisfactory  to  know  that  this  conclusion  is  in  accord 
with  the  testimony  of  the  persons  who  made  the  contract,  as 
well  as  with  the  entries  made  by  the  defendants  in  their  books 
giving  the  plaintiffs  credit,  at  the  time  of  the  making  of  the 
contract,  for  the  full  price  of  the  550  cords  of  bark. 

That  the  loss  of  the  goods  was  occasioned  through  the 
defendants’  default  is  quite  clear,  but  whether  that  alone  would 
make  them  liable,  according  to  the  law  of  this  Province,  upon 
the  principle  adverted  to  by  Blackburn,  J.,  in  Martineau  v. 
Kitching  (1872),  L.R.  7 Q.B.  436,  at  p.  456,  a principle  which 
seems  to  have  been  embodied  in  the  Imperial  Act — 56  & 57 
Viet.  ch.  71 — codifying  the  law  relating  to  the  sale  of  goods — 
see  sec.  20 — need  not  be  now  considered. 

There  will  be  judgment  for  the  plaintiffs  ; the  damages  will 
be  the  balance  of  the  price  of  the  tan  bark  hauled  to  the 
railway,  less  what  would  have  been  the  additional  cost  of 
the  plaintiffs  if  they  had  been  able  to  and  had  put  it  on  board 
the  cars,  as  the  contract  required.  If  the  parties  cannot  agree 
as  to  the  amount,  the  local  officer  will  ascertain  it  before 
entering  judgment.  The  defendants  must  pay  the  costs  of  the 
action. 

The  defendants  appealed  to  the  Divisional  Court,  and  the 
appeal  was  heard  on  9th  March,  1904,  before  Falconbridge, 
C.J.K.B.,  Street  and  Britton,  JJ. 

H.  J.  Scott,  K.C.,  for  the  defendants,  cited  Simmons  v. 
Swift  (1826),  5 B.  & C.  857  ; Benjamin  on  Sale,  7th  Am.  ed., 
pp.  270,  701  ; Chalmers  on  Sale  of  Goods  Act,  3rd  ed.,  pp.  41, 
48;  Bowes  v.  Shand  (1877),  2 App.  Cas.  455;  Stock  v.  Inglis 
(1884-5),  12  Q.B.D.  564,  10  App.  Cas.  263;  Calcutta  and 
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Burmah  Steam  Navigation  Co.  v.  DeMattos  (1863),  32  L.J.N.S. 
Q.B.  322  ; Martineau  v.  Kitching,  L.R.  7 Q.B.  436. 

R.  J.  McLaughlin,  K.C.,  for  the  plaintiffs,  referred  to  Wilson 
V.  Shaver  (1901),  1 O.L.R.  107,  3 O.L.R.  110;  Aldridge  v. 
Johnson  (1857),  7 E.  & B.  885  ; Young  v.  Matthews  (1866), 
L.R.  2 C.P.  127;  Addison  on  Contracts,  10th  ed.,  p.  506; 
Marshall  v.  Jamieson  (1877),  42  U.C.R.  115;  McKenzie  v. 
Miller  (1904),  3 O.W.R.  242;  Howland  v.  Brown  (1856),  13 
U.C.R.  199;  Rogers  Devitt  (1894),  25  O.R.  84;  Burton  y, 
Bellhouse  (1860),  20  U.C.R.  60;  Bank  of  Upper  Canada  v. 
Killaly  (1861),  21  U.C.R.  9. 

April  25.  The  judgment  of  the  Court  was  delivered  by 
Street,  J.  (after  stating  the  facts  as  above) : — Unless  a 
contrary  intention  appears,  where  there  is  an  unconditional 
contract  for  the  sale  of  specific  goods,  in  a deliverable  state, 
the  property  in  the  goods  passes  to  the  buyer  at  the  time 
the  contract  is  made ; and  it  is  immaterial  whether  the 
time  of  payment  or  the  time  of  delivery  or  both  be  post- 
poned. This  statement  of  the  law  is  taken  from  the  18th 
section  of  the  English  Act  called  “ The  Sale  of  Goods  Act, 
1893,”  and,  although  that  Act  is  not  in  force  in  this  Province, 
this  particular  definition  contains  the  accepted  law  on  the 
subject  apart  from  the  Act  both  in  England  and  here. 

I have  read  all  the  cases  cited  to  us  upon  the  argument,  and 
a very  large  number  of  others,  to  ascertain,  if  possible,  whether 
the  tan  bark  here  in  question  was  to  be  treated  as  being  in  “ a 
deliverable  state  ” under  the  circumstances.  It  lay  in  piles  in 
the  woods  at  a distance  of  14  miles  from  the  railway  siding  at 
which  it  was  to  be  delivered,  and  the  price  agreed  on  was  to 
cover  the  plaintiffs’  trouble  and  expense  of  carrying  the  bark 
to  the  siding  and  placing  it  on  board  the  cars  there.  The  bark, 
at  the  time  of  the  contract,  was,  however,  undoubtedly  ready 
for  immediate  delivery  so  far  as  its  state  and  condition  were 
concerned  ; it  had  been  already  measured,  classified,  and  accepted 
by  the  defendants’  agent ; nothing  remained  to  be  done  by  the 
plaintiffs  to  entitle  themselves  to  the  price  but  the  hauling  and 
shipping.  Under  these  circumstances  I have  been  able  to  find 
no  case  in  which  the  mere  fact  that  the  goods  were  to  remain  in 
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the  custody  of  the  vendor  and  were  by  him,  and  at  his  expense, 
to  be  transported  for  even  a considerable  distance  and  there 
delivered,  is  something  indicating  an  intention  that  the  property 
should  not  pass. 

In  Logan  v.  LeMesurier  (1847),  6 Moo.  P.C.  116,  the 
contract  was  for  the  sale  of  an  ascertained  raft  of  timber  lying 
above  the  Chaudiere  Falls  at  Ottawa,  the  estimated  quantity  of 
which  was  paid  for  at  the  time  of  the  sale,  subject  to  correction 
upon  measurement  when  delivered.  By  the  terms  of  sale  the 
vendors  were  to  transport  the  raft  down  the  Ottawa  and  St. 
Lawrence  rivers  to  Quebec,  and  there  deliver  it  to  the  purchasers. 
The  raft  was  taken  by  the  vendors  to  Quebec  and  was  there 
lost  in  a storm  before  delivery,  and  it  was  held  that  the 
property  had  not  passed  to  the  purchasers  because  the  price 
had  not  been  finally  ascertained  by  measurement  at  Quebec. 

In  Gilmour  v.  Supple  (1858),  11  Moo.  P.C.  551,  Logan  v. 
LeMesurier  is  carefully  discussed  and  considered,  and  the 
decision  is  said  to  have  turned  upon  the  fact  that  the  measure- 
ment had  still  to  be  made.  In  Gilmour  v.  Supple  the  law  upon 
the  subject  is  much  considered,  but,  as  in  that  case'^the  goods  had 
been  finally  measured  and  were  held  to  have  been  actually 
delivered  to  the  purchaser  before  they  were  destroyed,  the 
decision  itself  is  not  in  point  here.  The  language  of  the 
judgment,  however,  seems  to  assume  that  the  result  would  have 
been  the  same  even  had  the  delivery  not  taken  place.  These 
cases  seem  to  shew  that  the  obligation  on  the  part  of  the  seller 
under  the  contract  to  transport  the  goods  to  a distance  and  then 
deliver  them  is  not  “ an  act  remaining  to  be  done  by  him  before 
the  goods  are  delivered,”  within  the  meaning  of  the  authorities, 
sufficient  to  prevent  the  presumption  that  the  intention  of  the 
parties  was  that  the  property  should  pass  by  the  contract. 

The  property  having  then  passed  by  the  contract  to  the 
defendants,  the  goods  were  at  their  risk,  and  their  destruction 
by  fire  before  actual  shipment  by  the  plaintiffs  on  the  cars  does 
not  absolve  the  defendants  from  liability  to  pay  for  them. 

The  appeal  must,  therefore,  in  my  opinion,  be  dismissed 
with  costs. 


T.  T.  R. 


VII.] 


ONTARIO  LAW  REPORTS. 


681 


[DIVISIONAL  COURT.] 
Kingston  v.  The  Salvation  Army. 


D.  c. 
1904 

April  28. 


Parties — U nincorporated  Association — Salvation  Army — Estoppel — Interlocutory 
Order— A mendment. 


Held^  affirming  the  judgment  of  Falconbridge,  C.J.K.B.,  6 O.L.R.  406,  that 
the  Salvation  Army  is  not  a legal  entity  which  can  be  sued  for  wrongs  done 
by  its  officers. 

Held^  also,  that  the  defendants  were  not  estopped  by  the  interlocutory  decision 
of  a Judge  in  Chambers,  5 O.L.R,  585. 

The  plaintiff  was  given  leave  to  amend,  upon  payment  of  costs,  by  adding  the 
chief  officer  of  the  Army  as  a defendant. 


Appeal  by  the  plaintiff  from  the  judgment  of  Falconbridge, 
C.J.K.B.,  6 O.L.R.  406,  dismissing  the  action,  which  was  brought 
to  recover  damages  for  injuries  sustained  by  the  plaintiff 
through  the  running  away  of  a horse  frightened  by  the  noise 
made  by  persons  conducting  religious  services  as  members  of 
the  Salvation  Army,  the  defendants,  in  a street  in  the  city  of 
Hamilton.  The  noise  was  made  by  the  beating  of  a drum ; a 
horse  in  the  street  ran  away ; and  the  plaintiff  was  knocked 
down  and  injured. 

r 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Boyd,  C.,  Meredith  and  Idington,  JJ.,  on  the  27th  and  28th 
April,  1904. 

jy Arcy  Tate,  for  the  plaintiff.  The  evidence  shews  that  the 
defendants  own  property  and  act  by  agents.  They  are  brought 
within  Taff  Vale  R.  W.  Co.  v.  Amalgamated  Society  of  Railway 
Servants,  [1901]  A.C.  426.  William  Booth,  General  of  the 
Army,  is,  as  shewn  by  the  evidence,  in  fact  the  Army,  and  the 
Army  is  Booth.  A business  is,  in  fact,  carried  on  by  Booth  in 
the  name  of  the  Army — a newspaper  and  a general  evangelizing 
business.  The  plaintiff  should  not  be  obliged  to  sue  Booth  and 
serve  him  in  England,  but,  under  the  equitable  doctrine  of  the 
Taff  Vale  case,  should  be  allowed  to  reach  the  money  collected 
by  the  Army  in  Hamilton,  where  the  plaintiff  was  injured,  by 
suing  the  Army  and  serving  its  officers  (Booth’s  agents)  in 
Hamilton.  The  trial  Judge  was  bound  and  the  Court  is  bound 
by  the  judgment  in  this  action  of  Britton,  J.,  5 O.L.R.  585, 
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upon  an  interlocutory  application,  holding  that  the  Army  may 
be  sued  as  an  entity,  the  defendants  not  having  appealed  from 
the  judgment. 

A.  HosJcin,  K.C.,  and  G.  Lynch-Staunton,  K.C.,  for  the 
defendants,  were  not  called  upon. 


April  28.  Boyd,  C.  : — ^To  give  effect  to  the  plaintiff’s  conten- 
tion would  be  to  take  a distinct  step  in  advance  of  anything  that 
has  ever  been  heard  of.  The  Army  is  sued  as  a religious  corpora- 
tion. General  Booth  is  the  head  and  the  Army  is  the  body,  but  it 
is  not  an  incorporated  society,  nor  an  individual,  nor  a plural 
unit.  It  does  not  come  within  the  Taff  Vale  case  at  all. 
Mr.  Tate  argues  that  General  Booth  is  the  Army.  If  the 
plaintiff  desires,  he  can  raise  that  question  upon  a proper  record. 
It  cannot  be  determined  here  behind  the  back  of  Booth.  We 
can  do  nothing  now  but  affirm  the  judgment  of  the  Chief 
Justice.  Mr.  Justice  Britton’s  decision  was  merely  temporary 
and  interlocutory.  The  Chief  Justice,  dealing  with  the  merits 
at  the  trial,  was  not  bound  by  a mere  declaration  that  the 
action  was  not  to  be  extinguished  on  a summary  application. 

The  appeal  should  be  dismissed  with  costs,  with  leave  to  the 
plaintiff,  if  she  chooses,  to  amend,  upon  payment  of  costs  within 
a month,  by  adding  William  Booth  as  a defendant,  and  by  ask- 
ing relief  against  him  jointly  with  the  Army  or  alternatively.  If 
the  plaintiff  do  not  amend,  the  dismissal  of  this  action  will  be 
without  prejudice  to  a new  action,  but  upon  payment  of  the 
costs  of  this  action. 

Meredith,  J.: — I agree  in  dismissing  the  motion,  upon  the 
ground  that  there  is  no  evidence  in  this  case  that  the  defendants 
are  a legal  entity,  nor  that  any  person  is  carrying  on  business, 
in  Ontario,  in  the  name  “ The  Salvation  Army.” 

The  interlocutory  Chambers  order  does  not  estop  the 
defendants  from  denying  their  legal  capacity.  It  is  the  judg- 
ment or  order  of  the  Court  which  binds,  not  the  reason  assigned 
for  making  it ; the  reasons  may  be  wrong  but  the  judgment  or 
order  right.  Had  the  defendants  appealed  against  the  order,  it ' 
might  well  have  been  upheld  on  the  ground  that  the  question 
of  legal  capacity  involved  is  one  of  fact  which  generally 
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can  better  be  — and,  except  in  plain  cases,  ought  to  be  — 
heard  and  determined  in  the  usual  manner,  at  the  trial.  And, 
besides  this,  there  was  no  defence  or  plea  of  estoppel ; the 
parties  went  to  trial  upon  the  question  and  tried  it  out  just  as 
if  no  order  had  oeen  made.  It  is  too  late  to  raise  the  question 
now. 

Nor  ought  the  learned  trial  Judge,  as  a matter  of  comity,  to 
have  followed  the  opinion  of  the  learned  Judge  at  Chambers, 
nor  was  he  bound  to  do  so  under  the  statute,  for  the  question 
was  one  of  fact,  and  the  evidence  adduced  at  the  trial  was  very 
different  from  that  given  upon  the  interlocutory  application. 

But  the  plaintiff  should  be  guarded  against  the  defen- 
dants, in  whom  the  knowledge  lies,  and  from  whom,  largely,  it 
must  be  extracted,  defeating  this  action  by  shewing  that  the 
defendants  are  not  a legal  entity,  and  then  defeating  another 
action  against  another  or  others  by  shewing  that  they  are. 
Whether  the  plaintiff  amends  this  action,  or  brings  another 
against  the  person  now  said  to  be  answerable,  she  should  be 
at  liberty  to  hold  and  make  her  claim  against  these  defendants 
until  her  case  is  finally  disposed  of,  but,  of  course,  only  on  pay- 
ment of  the  costs  of  this  action  to  this  time. 
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[DIVISIONAL  COURT.] 
Steacy  V.  Stayner. 


1904 

April  29. 


Bills  of  Exchange — Promissory  Note — Accommodation  Indorsers — Cosureties — 
Contribution — Order  of  Indorsements. 

The  plaintifif  and  defendant  were  both  acconamodation  indorsers  of  a promissory 
note.  The  plaintiff  was  the  payee,  but,  when  the  instrument  was  given  to 
him  to  indorse,  the  defendant’s  name  was  already  on  the  back  of  it,  and 
the  plaintiff  indorsed  under  the  defendant’s  indorsement.  Each  testified 
that  his  liability  was  to  be  secondary  to  that  of  the  other — not  that  they  so 
agreed  with  each  other,  but  that  the  maker  so  agreed  with  each  of  them 
respectively : — 

Held,  that,  being  sureties  for  the  one  debt,  the  rule  of  equitable  contribution 
applied,  and  the  plaintiff,  having  paid  the  debt,  was  entitled  to  recover  only 
half  of  it  from  the  defendant. 

Macdonald  v.  Whitfield  (1883),  8 App.  Cas.  733,  discussed. 

Judgment  of  Teetzel,  J.,  affirmed. 


Action  to  recover  $920,  the  amount  of  a promissory  note 
made  by  one  J.  A.  Stayner  (deceased),  a brother  of  the 
defendant,  to  the  plaintiff’s  order  and  indorsed  by  the  de- 
fendant, and  notarial  fees  and  interest. 

The  note  was  the  last  of  a series  of  renewals,  the  original 
note  having  been  for  $1,700.  The  plaintiff  and  the  defendant 
were  from  the  beginning  accommodation  indorsers  for  T.  A. 
Stayner,  who  discounted  the  note  in  the  Bank  of  Montreal 
at  Brockville.  The  plaintiff  paid  the  note,  and  sought  to 
recover  the  whole  amount  from  the  defendant.  The  defence 
set  up  that  both  the  plaintiff  and  the  defendant  were  indorsers 
for  the  accommodation  of  the  maker,  admitted  that  the  plaintiff 
was  entitled  to  recover  one-half  the  amount  of  the  note,  and 
denied  any  other  liability.  When  the  note  sued  on  was  indorsed 
by  the  defendant,  it  was  simply  a blank  form,  which  was 
afterwards  filled  up  to  the  plaintiff’s  order,  the  plaintiff 
placing  his  signature  below  the  defendant’s  name  on  the  back 
of  the  note. 

The  action  was  tried  before  Teetzel,  J.,  without  a jury,  at  ; 
Belleville,  on  the  23rd  November,  1903. 

E.  G.  Porter,  for  the  plaintiff. 

J.  A.  Hutcheson,  K.C.,  for  the  defendant. 
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February  18.  Teetzel,  J.  : — I think  the  rights  and 
liabilities  of  the  plaintiff  and  defendant  as  accommodation 
indorsers  are  governed  by  Macdonald  v.  Whitfield  (1883),  8 
App.  Cas.  733,  and  that  the  plaintiff  is  only  entitled  to  recover 
from  the  defendant,  as  a co-surety  for  the  maker,  one-half  the 
amount  paid. 

Judgment  will  therefore  be  in  favour  of  the  plaintiff'  for 
$460.65,  with  interest  from  the  6th  October,  1902,  together 
with  costs  up  to  the  filing  of  the  statement  of  defence,  and  the 
plaintiff  must  pay  the  defendant  the  costs  of  the  action  since, 
against  which  may  be  set  off,  pro  tanto,  the  amount  of  the 
plaintiff’s  judgment. 

The  plaintiff'  appealed  from  this  decision  to  a Divisional 
Court,  and  his  appeal  was  heard  by  Boyd,  C.,  Meredith  and" 
Idington,  JJ.,  on  the  27th  April,  1904. 

E.  G.  Porter,  for  the  plaintiff,  contended  that  the  defendant 
was  liable  to  pay  the  whole  amount  of  the  note,  relying  on 
lanson  v.  Paxton  (1874),  23  C.P.  439  ; distinguishing 
Macdonald  v.  Whitfield,  8 App.  Cas.  733  ; and  citing  Daniel 
on  Negotiable  Instruments,  5th  ed.,  sec,  703. 

W,  E.  Raney,  for  the  defendant,  contended  that  lanson  v. 
Paxton  was  overruled  by  Macdonald  v.  Whitfield,  citing 
Hodgins  on  Bills  of  Exchange,  pp.  209,  210  ; Maclaren  on  Bills 
Notes,  and  Cheques,  p.  303  ; Byles  on  Bills,  15th  ed.,  p.  330  ; 
Chalmers’s  Digest  of  the  Law  of  Bills,  pp.  192,  201  ; Am.  and 
Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  1.,  pp.  356,  359.  He  also 
contended  that  the  defendant  was  not  bound,  he  having  put 
his  name  on  the  back  of  the  note  before  it  was  indorsed  by  the 
plaintiff,  the  payee,  citing  Canadian  Bank  of  Commerce  v. 
Perram  (1899),  31  O.R.  116;  Steele  v.  McKinlay  (1880),  5 
App.  Cas.  754;  Jenkins  v.  Coomher,  [1898]  2 Q.B.  168;  Small 
V.  Henderson  (1899),  27  A.R.  492;  Robinson  v.  Mann  (1901), 
31  S.C.R.  484. 

April  29.  Boyd,  C.  : — The  plaintiff  did  not  become  the 
holder  in  due  course  of  the  note  sued  on,  but  was  a party  to  it 
for  the  purpose  of  lending  his  name  to  the  maker ; and,  so  far 
as  both  parties  are  concerned,  the  note  was  an  accommodation 
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note  within  the  meaning  of  the  statute  53  Viet.  ch.  33,  sec.  28  (D.) 
The  relations  of  the  parties  in  this  case  to  each  other  was  that 
of  sureties,  and  the  rule  of  equitable  contribution  as  between 
them  applies.  The  case  is  not  to  be  dealt  with  under  the  law 
merchant,  but  upon  the  proved  and  admitted  circumstances 
under  which  the  note  was  signed  by  both  indorsers.  No  doubt 
each  was  misled  as  to  the  other  by  the  maker,  but  that  leaves 
them  still  inter  se  as  sureties  for  the  one  debt.  Given  an 
accommodation  note,  the  law  implies  equal  contribution  as 
between  the  accommodation  parties,  as  has  been  held  ever  since 
the  decision  in  Macdonald  v.  Whitfield,  8 App.  Gas.' 733. 

Upon  this  all  the  text  writers  agree,  and  it  is  so  decided 
by  the  Court  of  Review  in  Quebec  in  ValUe  v.  Talbot  (1892), 
Q.O.R.  1 S.C.  223. 

The  conclusion  based  upon  these  two  being  accommodation 
parties  to  the  note,  arrived  at  by  Mr.  Justice  Teetzel,  should  be 
therefore  affirmed  with  costs. 


Meredith,  J.  : — This  case  seems  to  me  to  turn  upon  a 
proper  finding  of  the  facts — a true  answer  to  the  question,  in 
what  capacity,  and  for  what  purpose,  was  the  promissory  note 
in  question  indorsed  by  each  of  the  parties  ? 

Looking  at  the  indorsement  of  the  negotiable  instrument 
alone,  the  plaintiff  appears  to  be  entitled  to  recover  upon  it,  the 
defendant  being  a prior  indorser ; but  the  evidence  displaces 
that  ex  facie  appearance.  The  instrument  was  admittedly 
indorsed  by  both  parties  without  consideration  and  solely  for 
the  accommodation  of  the  maker.  Each  testifies  that  his 
liability  was  to  be  secondary  to  that  of  the  other,  not  that  they  so 
agreed  with  each  other,  but  that  the  maker  so  agreed  with  each 
of  them,  respectively,  and  that  he  indorsed  upon  that  condition. 
The  plaintiff  asserts  that  his  indorsement  follows  that  of  the 
defendant  by  reason  of  such  agreement ; but  the  fact  that  he  is 
the  payee  of  the  note  makes  against  the  assertion.  The 
defendant  asserts  that  the  plaintiff’s  indorsement  should  have 
preceded  his,  as  his  position  on  the  face  of  the  note  would 
indicate,  and  that  it  did  so  in  the  original  instrument,  of  which 
that  in  question  is  the  last  in  a series  of  renewals ; and  that  it 
failed  to  so  appear  afterwards,  because,  as  he  was  going  out  of 
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the  country,  he  left  with  the  maker  a number  of  forms  of 
notes,  indorsed  by  him,  to  be  used  as  renewals^from  time  to 
time,  and  the  plaintiff,  having  the  opportunityjtwhen  called 
upon  for  his  signature,  placed  it  after,  instead  of  before, 
the  defendant’s.  The  plaintiff  denies  this. 

Upon  this  conflict  of  testimony,  and  upon  the  whole  evi- 
dence, and  in  the  absence  of  any  testimony  by  the  maker,  who 
died  before  action  brought,  no  more  can  be  found  as  a fact  than 
that  each  of  the  parties  indorsed  solely  for  the  accommodation 
of  the  maker — that  each  was,  or  meant  to  be,  merely  a surety 
for  him.  The  order  of  signing  cannot  be  found,  in  the  circum- 
stances of  the  case,  to  have  had  reference  to  any  order  of 
liability.  Standing  alone,  it  is  generally  very  uncertain 
evidence  of  the  true  position  of  the  parties  to  accommodation 
paper,  as  between  themselves.  Upon  such  paper  it  is  not 
uncommon  for  the  surety  to  appear  as  maker,  and  the  principal 
as  payee  and  indorser  of  the  note.  Even  where  there  is  the 
clearest  intention  and  agreement  between  the  sureties  to  stand 
upon  an  equal  footing,  and  to  contribute  equally  in  the  case  of 
loss,  it  is  generally  practically  necessary — in  order  to  give  the 
instrument  the  appearance  of  really  being  what  is  called 
“ business  paper  ” — that  the  sureties  should  sign  as  successive 
independent  indorsers,  with  the  ordinary  successive  liability. 
To  depend  upon  the  form  of  the  instrument,  in  such  a case,  is 
at  least  very  unsafe. 

If  it  were  proved  that  the  maker  had  brought  to  the 
plaintiff  a note,  duly  made  by  himself,  payable  to  and  indorsed 
by  the  defendant,  and  the  plaintiff  had  indorsed  it  as  surety  for 
the  prior  parties,  and  without  knowledge  of  any  agreement 
differing  the  transaction  from  that  which  on  the  face  of  the 
note  it  appeared  to  be,  the  case  would  be  different.  But  that 
is  very  far  from  being  proved.  The  whole  of  the  testimony  of 
neither  party  can  be  accepted : they  contradict  each  other 
directly  upon  one  very  material  point — the  order  of  the  signing 
of  the  first  note.  Either  party  might  have  made  himself  quite 
safe  by  having  the  alleged  agreement  put  in  writing  and  signed 
by  the  other  as  well  as  the  maker : neither  seems  to  have 
taken  any  precaution. 
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The  parties  then  being,  according  to  the  evidence,  co- 
sureties, the  ordinary  rule  as  to  contribution  applies,  and  the 
defendant  is,  at  the  most,  answerable  for  one-half  of  the  sum  in 
question ; he  has  not  appealed  on  any  ground  against  the 
judgment  to  that  extent  standing  against  him ; the  proper 
order  to  be  made  is,  therefore,  one  merely  dismissing  the 
plaintiff’s  motion  with  costs.  It  is  not  necessary  to  consider 
any  question  not  raised  at  the  trial  or  mentioned  before  us. 


Idington,  J.  : — I agree  in  affirming  the  judgment  appealed 
from. 

I do  not  agree,  however,  that  Macdonald  v Whitfield,  8 
App.  Cas.  733,  governs  this  case  or  affirms  anything  new  in 
law.  It  rests  upon  inferences  of  fact,  shewing  a common 
understanding  amongst  those  held  to  be  co-sureties  and  liable 
to  contribute. 

I am  unable  to  find  here  any  such  understanding  as  there. 
There  is  here  neither  a mutual  understanding  nor  a concurrent 
agreement  as  to  all  the  facts  from  which  such  understanding 
might  be  inferred. 

The  plaintiff  and  defendant  had  each  been  led  to  believe 
that  the  other  would  be,  as  between  them,  primarily  liable.  All 
they  had  in  common  was  a knowledge  that  each  was  to  be  a 
surety  for  the  maker  of  the  promissory  note  of  which  the  one 
in  question  is  a renewal. 

As  the  principle  upon  which  the  right  to  contribution 
amongst  sureties  rests  is  one  of  equity,  and  does  not  necessarily 
require  either  contract,  notice,  or  knowledge,  to  bring  it  into 
operation,  I cannot  see  how  the  knowledge  here,  even  if 
severable  from  the  rest  of  the  story  that  carried  that  know- 
ledge, can  help  us. 

The  plaintiff  brings  his  action  upon  the  promissory  note  as 
if  a subsequent  indorser,  and  the  defendant  prior  indorser. 
The  plaintiff  was  payee  of  the  note,  which  was  made  payable 
to  his  order,  and  he  saw  fit  to  sign  as  indorser  his  name  under 
that  of  the  defendant,  who  had  signed  on  the  back  of  a blank 
form  of  note. 

The  case  of  Robertson  v.  Huehack  (1865),  15  C.P.  298, 
shews  that  this  will  not,  as  of  course,  entitle  the  plaintiff  to 
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succeed ; and  upon  the  evidence  of  the  parties,  who  are  both,  I 
assume,  telling  the  truth,  I do  not  see  how  the  plaintiff  can 
claim  to  be  a subsequent  indorser  entitled  to  sue  the  defendant 
as  if  he  had  indorsed  over  this  promissory  note  to  the  plaintiff. 
I do  not  think  the  Bills  of  Exchange  Act  helps  him.  Nor  do  I 
see  how  the  plaintiff,  by  shifting  his  ground  and  claiming  to  be 
a secondary  surety,  can,  on  the  evidence,  be  held  entitled  to 
recover  more  than  the  defendant  by  his  defence  concedes. 

I do  not  find  that  the  text  writers  all  agree  with  those 
cited  by  counsel  for  the  defendant  to  shew  that  Macdonald  v. 
Whitfield  may  have  overruled  lanson  v.  Paxton,  23  C.P.  439. 
See  White  and  Tudor  L.C.,  7th  ed.,  p.  543;  Rowlatt’s  Law  of 
Principal  and  Surety,  pp.  218,  219’; — and  Byles  on  Bills,  16th 
ed.,  p.  334,  standing  as  before  Macdonald  v.  Whitfield. 

I think  the  appeal  should  be  dismissed  with  costs. 

E.  B.  B. 
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June  16. 


[BRITTON,  J.] 

Delahanty  V.  Michigan  Central  R.W.  Co. 

Railways — Negligence — Ejection  of  Drunken  Passenger — Fatal  Accidents  Act — 
Damages — Remoteness. 

The  deceased  was  a passenger  on  the  defendant’s  train  from  Detroit  to  Buffalo. 
Between  Detroit  and  Bridgeburg  he  drank  heavily,  and  when  near  Bridge- 
burg  began  to  annoy  passengers,  and  the  conductor  compelled  him  to  leave 
the  train  at  that  station,  which  was  700  feet  from  the  end  of  the  International 
Railway  Bridge  over  the  Niagara  River,  and  the  deceased,  who  was  not 
given  into  the  charge  of  any  body,  being  intoxicated,  strayed  after  the  train 
on  which  his  luggage  remained,  and  fell  over  the  bridge  and  was  drowned. 
It  would  have  been  easy  to  have  taken  care  of  deceased  and  to  have  prevented 
him  interfering  with  the  passengers.  At  Bridgeburg  the  train  was  only  5 
minutes’  run  from  the  City  of  Black  Rock,  and  only  20  minutes’  run  from 
Buffalo,  its  destination  : — 

Held,  that  the  defendants  were  liable,  inasmuch  as  the  act  of  the  deceased  was 
what  it  might  reasonably  be  expected  that  a man  in  his  condition  would  do 
upon  being  put  off  the  train  when  and  where  he  was  put  off,  and  that  the 
damages  were  not  too  remote. 


This  was  an  action  brought  under  R.S.O.  1897,  ch.  166 
(known  as  the  Fatal  Accidents  Act),  under  the  circumstances 
set  out  in  the  judgment,  and  was  tried  before  Britton,  J., 
and  a jury  on  May  4th,  1904. 

W.  M.  German,  K.C.,  and  G.  H.  Pettit,  for  the  plaintiffs. 

D.  W.  Saunders,  and  E.  C.  Gattanach,  for  the  defendants. 

The  following  were  referred  to : Railway  Company  v. 
Valleley  (1877),  32  Ohio  345;  St.  Louis  and  S.  F.  R.W.  Co. 
V.  Williams  (1896),  37  S.W.R.  992 ; Beven  on  Negligence,  2nd 
ed.,  p.  1108. 


June  16.  Britton,  J.: — The  plaintiffs  are  the  wife  and 
daughter  of  Edward  J.  Delahanty,  late  of  Philadelphia,  who  in 
his  lifetime  was  a professional  baseball  player.  The  deceased, 
on  July  2nd,  1903,  was  a passenger  on  the  defendants’  train  from 
Detroit  to  Buffalo.  He  had  a first-class  ticket,  and  was  right- 
fully riding  in  a Pullman  car.  The  train  left  Detroit  in  the 
afternoon,  and  was  due  to  arrive  at  Bridgeburg  at  10.36  at 
night,  and  did  arrive  there  very  nearly  on  time.  The  deceased . 
on  the  way  down  from  Detroit  to  Bridgeburg  was  drinking 
intoxicating  liquor,  and  behaved  in  a more  or  less  disorderly. 
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manner,  but  at  no  time,  until  he  came  to  or  near  to  Bridgeburg 
was  there  any  difficulty  in  controlling  him.  He  paid  for  the 
liquor  he  drank,  and  paid  what  was  asked  for  glass  he  broke. 
At  or  near  Bridgeburg  he  annoyed  passengers,  and  at  Bridge- 
burg the  train  conductor  compelled  him  to  leave  the  train. 
Bridgeburg  station  is  in  Canada,  about  700  feet  from  the 
northerly  end  of  the  International  Railway  bridge,  which 
spans  the  Niagara  River.  It  is  only  a railway  bridge — not 
intended  for  foot  passengers.  The  deceased  was  very  much 
under  the  influence  of  liquor ; was  put  off  in  front  of  the 
station  building,  and  was  not  given  into  the  charge  of  the 
station  agent  or  of  any  other  person.  The  deceased  was  put  off 
without  his  baggage,  which  remained  on  the  train.  The  con- 
ductor said,  “ This  is  our  station ; that  is  our  waiting-room.'’ 
The  train  moved  on,  and  deceased,  when  last  seen  by  the 
conductor,  was  on  the  track  60  or  80  feet  from  the  station. 
The  deceased  followed  the  train.  Samuel  Kingston,  guard  on 
the  bridge,  was  in  his  office  when  the  train  passed,  and  saw  a 
man  following,  and  afterwards  saw  the  man  upon  the  bridge ; 
turned  his  light  upon  the  man ; was  threatened  by  the  man ; 
and  that  man  fell  from  the  bridge  into  the  water  and  was 
drowned.  Kingston  thought  the  man  drunk  or  crazy.” 

The  remains  were  found  and  identified  as  the  remains  of  the 
husband  of  the  plaintiff. 

The  defendants  contend  that  the  deceased  was  put  off  the 
train  for  cause.  The  plaintiffs  say  that  the  conductor  of  the  train 
negligently,  improperly,  and  without  sufficient  cause,  ejected 
the  deceased,  he  being  at  the  time  to  the  knowledge  of  the 
conductor,  in  a physical  and  mental  condition  which  made  him 
entirely  incapable  of  taking  care  of  himself,  and  that  deceased 
was  drowned  in  consequence. 

The  defendants’  counsel  objected  that  the  damages  were  too 
remote. 

I submitted  the  facts  to  the  jury,  without  putting  questions 
in  writing,  and  reserved  my  decision  as  to  the  remoteness  of 
damage. 

The  jury  found  for  the  plaintiffs,  and  assessed  the  damages 
at  $3,000  in  favour  of  the  widow,  and  $2,000  in  favour  of  the 
daughter. 
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The  only  question  for  me  now,  is  the  one  as  to  remoteness 
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The  plaintiffs  were  obliged,  so  far  as  they  made  out  a case, 
to  rely  upon  the  evidence  taken  under  commission  at  the 
instance  of  the  defendants,  and  upon  the  evidence  of  the  train 
conductor  and  guard. 

Upon  that  evidence  I think  the  deceased  should  not  have 
been  compelled,  as  he  was,  to  leave  the  train.  He  was  not  in  a 
condition  to  be  left  on  the  track,  and  it  may  be  fairly  inferred 
that  a person  in  the  condition  in  which  the  deceased  was,  with 
the  lights  of  the  city  in  front  of  him,  would  follow  the  train  and 
attempt  to  cross  the  bridge,  thinking,  so  far  as  he  was  capable 
of  consecutive  thought,  that  to  be  the  only  way  of  getting  to 
his  destination  and  of  getting  his  baggage,  which  was  left  on 
the  train. 

From  all  that  appears,  there  would  have  been  no  difficulty 
in  taking  care  of  the  deceased  and  of  preventing  his  interfering 
with  or  annoying  passengers.  From  all  that  appears,  the 
deceased  would  have  gone  into  the  smoking-room,  or  the  buffet 
car  or  baggage  car.  The  train  was  only  five  minutes’  run  to 
the  city  of  Black  Rock,  and  twenty  minutes  to  Buffalo,  its 
destination.  To  have  taken  care  of  the  deceased  would  have  been 
the  prudent  and  humane  thing  to  do  under  the  circumstances. 
Neither  the  conductor  nor  the  porter  of  the  Pullman  car  was 
called.  It  was  not  in  fact  shewn  whether  he  had  secured  a 
berth  or  not.  As  stated,  he  was  of  right  in  the  Pullman  car, 
and  the  part  of  his  ticket  from  Buffalo  to  New  York  by  the 
Michigan  Central  R.W.  Co.  was  found  in  his  suit  case,  which 
remained  on  the  train. 

This  action  is  for  damages  by  reason  of  the  death  of 
Edward  J.  Delahanty ; no  other  damages  are  claimed. 

Assuming  that  everything  is  proved  as  set  out  in  the  state- 
ment of  claim,  and  that  the  deceased,  in  fact,  lost  his  life  by 
reason  of  his  being  compelled  to  leave  the  defendants’  train,  there 
is  still  the  important  question  of  the  plaintiffs’  right  in  law  to| 
recover.  „ 

In  the  infinite  variety  of  human  affairs  it  is  very  seldom^ 
that  two  cases  are  found  in  which  the  important  facts  are 
precisely  alike. 
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Probably  no  such  case  as  the  present  has  ever  arisen,  and 
one  exactly  the  same  may  never  occur  again. 

Upon  the  question  of  remoteness,  Blackburn,  J.,  in  Hohhs  v. 
London  and  South-Western  if.  TT.  Oo.(1875),L.R.  lOQ.B.  Ill  at  p. 
121,  said  : ‘‘  Although  Lord  Bacon  had  long  ago  referred  to  this 
question  of  remoteness,  it  has  been  left  in  very  great  vagueness 
as  to  what  constitutes  the  limitation.  . . It  is  a vague 

rule,  and  as  Bramwell,  B.,  said,  it  is  something  like  having  to 
draw  the  line  between  night  and  day;  there  is  a great  duration 
of  twilight.” 

The  inquiry  is,  “ whether  the  damage  complained  of  is  the 
natural  and  reasonable  result  of  the  defendants’  act  ?” 

Whether  going  upon  the  bridge  and  falling  from  the  bridge 
was  the  probable  consequence  or  not  of  the  deceased  being  left 
upon  the  track  depends  upon  the  particular  facts  of  this  case, 
as  known  to  the  conductor  of  the  train  and  as  appearing  in 
the  evidence. 

It  is  impossible  to  say  what  might  happen  to  a child  able 
to  walk,  but  without  intelligence  enough  to  understand  its 
surroundings,  if  left  upon  the  track,  as  was  the  deceased.  The 
deceased  was,  as  found  by  the  jury,  not  in  a condition  to  take 
care  of  himself.  If  the  deceased  was  in  that  condition,  it  is  no 
answer,  as  it  appears  to  me,  that  he  was  interfering  with  the 
passengers,  as  the  defendants’  officers  had  the  means  of  protect- 
ing passengers  without  endangering  the  life  of  the  deceased. 

Dealing  with  the  question  as  a matter  of  law,  and  upon  the 
facts,  I am  of  opinion  that  the  act  of  the  deceased  was  such  as 
it  might  reasonably  be  expected  that  a man  in  his  condition 
would  do,  upon  being  put  off  the  train  when  and  where  he  was 
put  off.  The  deceased  was  placed  in  a position  which,  to  him, 
was  one  of  peril,  and  he  strayed  to  his  death.  Apart  from  the 
condition  in  which  the  deceased  was,  and  the  particular  facts 
applicable  to  this  case,  I would  be  prepared  to  say  at  once  that 
the  damage,  although  arising  from  what  was  done  by  the  defen- 
dants to  the  deceased,  does  not  so  immediately  and  necessarily 
flow  from  it  as  to  render  the  defendants  responsible. 

‘‘  Damage  is  never  too  remote  if,  according  to  the  usual 
experience  of  mankind,  the  result  was  to  be  expected:”  Eng. 
& Am.  Ency.  of  Law,  2nd  ed.  Vol  8.,  p.  570. 
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Where  the  result  was  reasonably  to  have  been  foreseen; 
where  what  did  happen  was  something  likely  to  happen  under 
the  special  circumstances  of  this  case  as  known  to  the  defendants’ 
conductor,  I do  not  think  the  damages  should  be  considered  too 
remote. 

In  The  Toronto  R.W.  Go.  v.  Grinstead  (1895),  24  S.C.R.  570, 
the  language  of  Mr.  Justice  King,  at  p.  573,  is:  “When  one, 
whether  in  performance  of  a contract  or  not,  takes  charge  of 
the  person  or  property  of  another,  there  arises  a duty  of  reason- 
able care:  Foulkes  v.  Metropolitan  District  R.W.  Co.  (1879),  4 
C.P.D.  267.  And  if  by  his  own  acts  he  creates  circumstances  of 
danger,  and  subjects  the  person  or  property  to  risk  without 
exercising  reasonable  care  to  guard  against  injury  or  damage,  he 
is  responsible  for  such  injury  or  damage  to  the  person  or  property 
as  arises  as  the  direct  or  natural  and  probable  consequence  of 
the  wrongful  act.” 

The  jury,  in  finding  for  the  plaintiff,  have  found  that  the 
death  of  Delahanty  was  the  natural  or  probable  result  of  his 
having  been  put  off  the  train.  Owing  to  the  peculiar — I may 
say  extraordinary — circumstances,  I cannot  say  that  the  finding 
was  unreasonable. 

In  view  of  the  difficulty  of  the  question ' of  remoteness  of 
damage,  in  so  far  as  it  may  be  called  a pure  question  of  law,  I 
feel  it  my  duty  to  direct  that  judgment  be  entered  for  the 
plaintiffs  upon  the  verdict  as  found. 


A.  H.  F.  L. 
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[BRITTON,  J.] 

Elgin  Loan  and  Savings  Company  v.  Orchard. 


Bankruptcy  and  Insolvency — Defeating  Creditors — Setting  Aside  Conveyance — 
Absence  of  Fraudulent  Intent — R.S.O.  1897,  ch.  147. 

A grantor,  believing  himself  solvent,  conveyed,  in  January,  1903,  certain  lands 
voluntarily  to  his  daughter.  At  the  time  he  owned  shares  in  the  plaintiff 
company,  from  which  he  had  borrowed  upon  them,  but  which  shares  up  to 
the  time  of  the  failure  of  the  company,  in  June,  1903,  were  saleable  above 
par,  and  considered  then,  as  when  he  borrowed  on  them,  ample  security  for 
the  debt  due  on  them.  On  the  evidence,  no  fraudulent  intent  on  the  part 
of  the  grantor  could  be  inferred  : — 

Held,  that  although  at  the  time  of  action  brought,  the  plaintiffs  were,  by 
reason  of  the  impeached  conveyance,  hindered  in  recovering  their  claim,  this 
was  not  the  necessary  consequence  of  the  grant  within  the  meaning  of 
R.S.O.  1897,  ch.  147,  and  therefore  the  conveyance  could  not  be  set  aside. 
Spirett  V.  Willows  (1863),  3 De  G.  & S.  293,  and  Freeman  v.  Pope  (1870), 
L.R.  5 Ch.  538,  specially  considered. 

This  was  an  action  to  set  aside  a conveyance  of  lands  as  pre- 
judicial to  creditors,  under  R.S.O.  ISQT,  c.  147,  under  the 
circumstances  set  out  in  the  judgment,  which  was  tried  at  St. 
Thomas  before  Britton,  J.,  on  April  28th,  1904. 

W.  K.  Cameron,  for  the  plaintiff,  referred  to  Lord  Townshend 
V.  Windham  (1750),  2 Ves.  sr.  1 ; Walker  v.  Burrows  (1745), 
1 Atk.  93  ; Reade  v.  Livingston  (1818),  3 Johns.  Ch.  481 ; 
Townsend  v.  Westacott  (1840),  2 Beav.  340  ; Spirett  v.  Willows 
(1863),  3 DeG.  J.  & S.  293;  Irwin  v.  Freeman  (1867),  13  Gr. 
470;  Grossley  v.  Elworthy  (1871),  L.R.  12  Eq.  158;  In  re 
Pearson,  Ex  parte  Stephens  (1876),  3 Ch.  D.  807  ; Christy  v. 
Courtenay  (1849),  13  Beav.  96,  101  ; Graham  v.  O'Keeffe 
(1864),  16  Ir.  Ch.  1 ; Parker’s  Frauds  on  Creditors,  p.  52. 

J.  M.  Glenn,  K.C.,  for  the  defendant,  referred  to  Freeman  v. 
Pope  (1870),  L.R.  5 Ch.  538;  In  re  Ridler,  Ridlerv.Ridler {1882), 
22  Ch.  D.  74  ; Kent  v.  Riley  (1872),  L.R.  14  Eq.  190  ; Crombie 
V.  Fot67i^  (1894),  26  O.R.  194;  Thompson  Webster  (1859), 
5 Jur.  N.S.  668,  4 Drew.  628  ; Godfrey  v.  Poole  (1888),  13 
App.  Cas.  497  ; Randall  v.  Dopp  (1892),  22  O.R.  423  ; Carr  v. 
Corfield  (1890),  20  O.R.  218  ; Allan  v.  McTavish  {1888),  8 A.R. 
440,  457  ; Ex  parte  Mercer,  In  re  Wise  (1886),  17  Q.B.D. 
290  ; Ex  parte  Taylor,  In  re  Goldsmid  (1886),  18  Q.B.D.  295. 
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Cameron,  in  reply,  referred  to  Oliver  v.  McLaughlin  (1893), 
24  O.R.  41  ; Montgomery  v.  Corhit  (1895),  24  A.K  311. 

June  15.  Britton,  J.  : — The  defendant  is  the  daughter  of 
the  late  Mathias  Hovey,  who  resided  in  St.  Thomas,  and  was 
the  owner  of  lot  21  on  the  east  side  of  William  street  in  that 
city. 

On  January  14th,  1903,  Mr.  Hovey,  believing  himself  to  be 
in  perfectly  solvent  circumstances,  made  a conveyance  of  this 
property  to  the  defendant.  The  consideration  expressed  in  the 
conveyance  is  “ natural  love  and  affection  and  the  sum  of  one 
dollar.” 

Mrs.  Orchard  gave  evidence  at  the  trial  to  shew  that  this  was 
a deed  for  valuable  consideration,  and  counsel  for  the  defendant 
so  contended,  as  the  defendant  had  lived  with,  and  worked  for, 
her  father  for  15  years.  Mr.  Hovey’s  wife  died  about  12  years 
ago,  and  Mr.  Hovey  died  on  August  19th,  1903.  He  was  at 
the  time  of  his  death  87  years  of  age.  The  defendant — a 
widow — is  a capable  and  active  woman,  and  no  doubt  was 
entitled  to  something  from  her  father  for  her  services,  but  for 
the  purposes  of  this  suit  I must  consider  the  deed  a voluntary 
one. 

No  fraud  on  the  part  of  Mathias  Hovey,  or  of  the  defendant, 
is  alleged  by  the  plaintiffs,  nor  was  there  any  fraud  proved. 

The  case  of  the  plaintiffs  is  simply  that  as  the  deceased  at 
the  time  he  made  the  conveyance  in  question  owed  the  plaintiffs 
about  S6,150,  and  as  about  $5,000  of  that  debt  remained  owing 
at  the  time  of  Hovey’s  death,  and  is  still  owing,  and  as  he  left 
no  property  out  of  which  that  amount  can  be  realized,  the 
conveyance  should  be  set  aside,  or  declared  subject  to  payment 
of  his  debts. 

The  deceased  was  the  owner  of  345  shares  of  Elgin  Loan 
Company  stock  of  the  par  value  of  $50  a share,  on  which  $25 
a share — $8,625 — had  been  paid,  and  as  to  which  shares  there 
existed  the  liability  to  pay,  if  called,  the  remaining  $8,625. 

The  deceased  obtained  from  the  company  three  loans  on  the, 
security  of  his  stock  : one  July  31st,  1894,  $4,250  ; one  October 
22nd,  1895,  $500  ; one  February  14th,  1896,  $2,000  ; in  all 
$6,750. 
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At  the  time  of  the  loans  Mr.  Hovey  apparently  owned  369 
shares,  but  he  had  been  allowed  to  sell,  so  that  at  the  time  of 
his  death  only  345  stood  in  his  name.  Dividends  were  regularly 
paid  on  this  stock  down  to  the  end  of  December,  1902,  and 
interest  on  the  loans  was  paid  half-yearly,  and  was  paid  to 
January  1st,  1903.  The  Elgin  Loan  Company  failed  on  June 
loth,  1903.  Until  immediately  before  that  date  it  was 
considered  by  deceased,  and  by  all,  so  far  as  known,  to  be  in  a 
perfectly  solvent  condition,  and  the  stock,  while  not  listed  and 
not  in  active  demand,  was  more  or  less  dealt  in,  and  could  have 
been  sold  for  about  par,  and  perhaps  up  to  3 or  4 above  par. 

The  loan  of  $4,250  became  due  on  July  1st,  1899. 

No  time  was  mentioned  for  payment  of  the  $500.  Apparently 
it  was  payable  on  demand,  and  has  been  paid. 

The  loan  of  $2,000  was  at  one  year,  and  so  fell  due  on 
February  14th,  1897,  but  no  part  of  any  loan  was  called  in.* 
The  security  was  considered  good.  George  Rowley  was  the 
manager  of  the  company,  and  to  him  this  stock  was  assigned  in 
trust  for  the  company.  On  January  14th,  1903,  Mr.  Hovey 
owned,  in  addition  to  this  stock,  and  to  the  house  and  lot  which 
he  conveyed  to  the  defendant,  gas  stock  in  the  St.  Thomas 
company,  $2,125,  and  a note  made  by  solvent  parties,  $2,000. 

The  witnesses  spoke  of  Mr.  Hovey  as  a perfectly  reliable 
and  upright  man.  One  witness  said  of  him,  “ He  was  the  soul 
of  honour.”  He  was  in  failing  health  and  anxious  to  get  his 
business  settled,  so  he  sold  his  gas  stock,  and  called  for  payment 
of  the  note.  Out  of  the  money  received  he  instructed  his 
grandson  to  pay,  and  there  was  paid,  to  the  Elgin  Loan  Company 
on  June  12th,  only  three  days  before  the  company  closed  its 
doors,  $1,200  on  account  of  his  indebtedness  to  that  company. 
By  this  time  Mr.  Hovey  was  confined  to  the  house.  He  was  not 
told  of  the  failure  of  the  company  and  died  without  knowing  it. 

The  question  for  my  determination  is,  is  this  case  upon  all 
fours  with,  and  so  governed  by,  Spirett  v.  Willows,  3 DeG.  J.  ^ 
S.  293,  and  by  Irwin  v.  Freeman,  13  Gr.  465. 

In  Spirett  v.  Willows  the  Lord  Chancellor  puts  it  plainly, 
on  p.  302  ; If  the  debt  of  the  creditor,  by  whom  the  voluntary 
settlement  is  impeached,  existed  at  the  date  of  the  settlement, 
and  if  it  is  shewn  that  the  remedy  of  the  creditor  is  defeated 
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or  delayed  by  the  existence  of  the  settlement,  it  is  immaterial 
whether  the  debtor  was  or  was  not  solvent  after  making  the 
settlement.” 

Then  the  dicta  of  Lord  Westbury  in  this  case  would  imply 
that  upon  such  facts  the  fraudulent  intent  must  be  inferred. 

Irwin  V.  Freeman,  13  Gr.  465,  follows  to  the  full  length 
Spirett  V.  Willows.  Mowat,  V.-C.,  at  pp.  473-4,  said:  “This 
debt  being  due  at  the  time  the  impeached  deed  was  executed 
Spirett  V.  Willows  is  an  express  authority  that  the  deed  of  gift 
is  void  as  against  the  plaintiff,  whether  it  was  fraudulent  in 
actual  intention  or  not  ; and  it  is  unnecessary  to  consider 
further  whether  there  was  intentional  fraud  or  not  in  giving  the 
deed.” 

The  authority  of  Spirett  v.  Willows  as  to  the  necessity  of 
inferring  a fraudulent  intent  in  the  absence  of  evidence  of  such 
•intent,  or  in  the  face  of  evidence  negativing  such  intent,  is 
weakened  by  Freeman  v.  Pope,  L.R.  5 Ch.  538.  The  headnote 
of  that  case  is,  in  part : — 

“ Semhle.  The  mere  fact  that  it  ” (a  voluntary  settlement) 
“ has,  in  the  event,  prevented  a creditor,  who  was  such  when  it 
was  made,  from  obtaining  payment  of  his  debt,  is  not  of  itself 
sufficient  to  enable  him  to  set  it  aside.” 

Lord  Hatherley  put  it,  on  p.  540,  in  this  way : “ If  the 
necessary  effect  of  the  instrument  was  to  defeat,  hinder,  or 
delay  the  creditors,  that  necessary  effect  is  to  be  considered  as 
evidencing  an  intention  to  do  so.” 

In  the  absence  of  any  direct  proof  of  intention,  if  the 
necessary  effect  is  that  some  of  the  creditors  would  remain 
unpaid,  the  intent  to  defeat,  hinder,  or  delay  must  be  inferred. 

In  1872,  in  Kent  y Riley,  L.R.  14  Eq.  190,  the  “ actual 
intent”  was  considered  by  Lord  Romilly,  M.R.  The  headnote 
of  that  case  is : “ In  the  absence  of  actual  intent  to  defeat, 
delay,  or  hinder  creditors  a voluntary  settlement  made  by  a 
settlor  in  embarrassed  circumstances,  but  having  property  not 
included  in  the  settlement  ample  for  the  payment  of  the  debts 
owing  by  him  at  the  time  of  making  it,  may  be  supported,. 
against  creditors,  although  debts  due  at  the  time  of  the  settle- 
ment may  to  a considerable  amount  remain  unpaid.” 

In  1886,  in  Ex  parte  Mercer,  In  re  Wise,  17  Q.B.D.  290,  the 
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question  of  “ actual  intention  to  defeat  or  delay  creditors  ” was 
discussed,  and  I gather  from  Lord  Esher’s  judgment  that  there 
may  be  cases,  where  the  necessary  result  of  what  took  place  is 
to  defeat  or  hinder  creditors,  in  which  the  Court  is  not  compelled 
to  infer  fraudulent  intention. 

In  1888,  the  question  of  fraudulent  in  law,  as  distinguished 
from  fraudulent  in  fact,  was  again  discussed  in  Godfrey  v.  Poole, 
13  App.  Cas.  497.  It  is  said  by  JSir  Barnes  Peacock  that  the 
rule  as  regards  the  statute  13  Eliz.  ch.  5,  was  correctly  laid 
down  by  the  late  V.-C.  Kindersley  in  the  case  of  Thompson  v. 
Webster,  4 Drew  628,  at  p.  632  : “The  principle  now  estab- 
lished is  this  : The  language  of  the  Act  being  that  any  con- 
veyance of  property  is  void  against  creditors  if  it  is  made  with 
intent  to  defeat,  hinder,  or  delay  creditors,  the  Court  is  to 
decide  in  each  particular  case  whether,  on  all  the  circum- 
stances, it  can  come  to  the  conclusion  that  the  intention  of 
the  settlor  in  making  the  settlement  was  to  defeat,  hinder,  or 
delay  his  creditors.”  ^ 

In  1890,  in  Carry.  Gorfield,  20  O.R.  218,  Mr.  Justice  Street 
held  that  fraudulent  intention  is  a material  element  in  an  action 
to  set  aside  a conveyance  as  being  voluntary  and  fraudulent 
against  creditors,  and  where  it  does  not  exist  the  action  can  not 
succeed ; and  the  fact  that  the  result  of  a conveyance  is  to 
defeat  creditors  is  not  necessarily  proof  that  the  intention  of 
the  grantor  in  making  it  was  fraudulent. 

In  1893,  in  Oliver  v.  McLaughlin,  24  O.R.  41,  it  was  held 
that  where  a conveyance  is  voluntary  it-  is  only  necessary  to 
shew  the  fraudulent  intent  of  the  maker  of  it.  My  reading  of 
that  case  is  that  the  “ fraudulent  intent”  mentioned  was  not  to 
be  necessarily  inferred  from  the  insufficiency  of  assets  to  pay  a 
debt  existing  when  the  voluntary  conveyance  was  made. 
q\s,o  Montgomery  v.  Corbit,  24  A.R.  311. 

Crombie  v.  Young,  26  O.R.  194,  is  in  point.  Mr.  Justice 
MacMahon  discusses  the  question  at  length,  and  the  two  tests  he 
applied  in  determining  the  question  of  fraud  may  both  be 
applied  in  the  present  case : — 

1.  Was  the  property  which  was  pledged  at  the  time  of  the 
settlement  in  favour  of  the  defendant  insufficient  to  pay  the 
debt  for  which  it  was  pledged  ? 
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2.  What  was  the  financial  position  of  the  deceased  outside 
of  and  apart  from  the  property  conveyed  to  the  defendant  ? 

See  also  the  remarks  of  Rose,  J.,  on  p.  208. 

Here,  when  these  debts  of  the  deceased  were  incurred,  the 
stock  of  the  company  which  was  pledged  was  regarded  both  by 
deceased  and  the  company  as  ample  security  for  the  debts,  and 
their  opinion  was  unchanged  during  all  the  years  down  to  the 
time  of  the  impeached  conveyance.  There  was  no  reason  for  any 
change  of  opinion.  The  value  of  the  property  given  in  security 
was,  when  the  voluntary  conveyance  was  made,  sufficient  to  pay 
the  creditors  and  leave  a large  surplus — a surplus  of  at  least 
$2,475 — on  the  stock  over  the  debt  to  the  company,  and  the 
deceased  had  gas  stock  and  the  Detroit  debt  owed  to  him. 

So  far  as  appears,  the  deceased  did  not  contemplate  going 
into  any  kind  of  business  or  speculation.  The  age,  the  condition 
of  mind  in  which  deceased  was,  the  relation  in  which  deceased 
and  defendant  stood  to  each  other  when  the  conveyance  was 
made,  shew  this  to  be  a case  where  fraud  cannot  be  inferred 
without  going  entirely  contrary  to  the  evidence. 

It  comes  to  this,  that  if  because  of  the  result  that,  contrary 
to  the  reasonable  expectations  of  all,  there  is  not  now  enough 
of  deceased’s  property,  including  this  house  and  lot,  to  pay  the 
debts  of  the  deceased  fraudulent  intent  must  be  inferred,  then 
the  conveyance  cannot  stand,  but  if  it  is  not  necessary  to  infer 
fraud  when  the  facts  clearly  shew  that  there  was  not  in  fact 
any  actual  intention  to  defraud,  defeat,  delay,  or  hinder,  then 
the  conveyance  should  stand.  If,  as  alleged,  the  facts  shew 
that  the  inevitable  result  of  the  conveyance,  as  values  were  at 
the  time  of  the  trial,  was  to  defeat  the  creditors,  these  same 
facts  expressly  negative  any  intention  to  do  this. 

It  does  not  appear  to  me  that  this  case  is  one  where  the 
necessary  consequence  of  what  deceased  did  was  to  defeat  or 
delay  his  creditors  within  the  meaning  of  the  statute.  The 
only  creditor  was  the  plaintiff  company,  and  that  company  was 
in  a position  long  before  the  voluntary  conveyance  to  have 
collected  the  debt.  Suppose  this  case  : A.  owns  property  in  the 
business  centre  of  Toronto,  worth  $100,000,  on  which  is  a 
mortgage  for  $10,000.  He  also  owns  a small  house  and  lot  in 
a suburb,  worth  $1,000.  Being  a widower,  with  a daughter  as, 


VII.] 


ONTARIO  LAW  REPORTS. 


701 


housekeeper,  and  desiring  to  provide  in  part  for  her,  he  makes  a 
voluntary  conveyance  of  the  house  and  lot  to  her.  The 
mortgagee  gladly  continues  so  good  an  investment,  and  so  from 
year  to  year  accepts  interest  only.  After  a time  the  buildings 
on  the  business  property  are  destroyed  by  fire.  No  insurance 
money,  whether  by  accidental  lapse  of  policy,  or  failure  of 
company,  is  recovered,  and  the  mortgagee  is  left  with  the  land 
as  his  only  security,  and  this  land  worth  only  $5,000.  In  such 
a case,  where  there  is  an  entire  absence  of  fraud,  is  it  incumbent 
on  the  Court  to  infer  fraud,  and  to  set  aside  the  voluntary  con- 
veyance ? I think  not. 

Coming  to  this  conclusion,  the  action  should  be  dismissed 
with  costs. 

A.  H.  F.  L. 


[STREET,  L] 

In  re  Currie  and  Watson’s  Trusts. 

Settled  Estates  Act — Leave  to  Mortgage — Declaration  to  Contrary  in  Settlement. 

A settlement  contained  a clause  that  “notwithstanding  anything  herein 
contained,  the  trustees  may,  with  the  approval  of  the  settlors  or  the 
survivors  of  them,  . . sell  but  not  mortgage  the  trust  property  or 

any  part  thereof  either  by  public  auction  or  private  sale  or  by  tender.” 

The  trustees  desired  to  raise  money  by  mortgage  to  rebuild  a warehouse  on 
the  settled  property  which  had  been  destroyed  by  fire: — 

Held,  that  the  provision  in  the  settlement  was  not  an  express  declaration  that 
the  lands  should  not  be  mortgaged  within  the  meaning  of  sec.  37  of  the 
Settled  Estates  Act,  R.S.O.,  1897,  c.  71,  which  provides  that  none  of  the 
powers  conferred  upon  the  Courts  by  the  Act  shall  be  exercised  if  any 
express  declaration  that  they  shall  not  be  exercised  is  contained  in  the 
settlement,  but  merely  meant  that  the  power  of  sale  given  to  the  trustees 
was  not  to  be  construed  as  including  a power  to  mortgage. 

This  was  an  application  under  R.S.O.  1897,  ch.  71,  to 
Street,  J.,  in  Court  on  June  13th,  1904,  by  the  trustees  of  a 
settled  estate  for  leave  to  mortgage  the  estate  for  the  purpose 
of  building.  The  property  in  question  is  situate  upon  Welling- 
ton street  and  Millstone  lane  in  the  city  of  Toronto.  A large 
warehouse  upon  it  was  destroyed  during  a fire  in  April,  1904, 
and  the  object  of  the  present  application  was  to  enable  the 
trustees  to  raise  money,  to  be  added  to  the  monies  received 
upon  the  insurance  policies  on  the  building,  for  the  purpose  of 
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erecting  new  buildings.  The  petitioners  were  the  trustees  of  9 
the  settlement,  the  Toronto  General  Trusts  Corporation,  and  all 
the  original  settlors.  The  settlement  was  by  deed  dated  May  9 
15th,  1902.  J 

W.  H.  Blake,  K.C.,  for  the  applicants,  contended  that  there  .p 
was  no  express  declaration  that  the  Court  should  not  exercise  ^ 
the  powers  under  the  Act;  but  that  the  object  of  clause  13  of 
the  settlement,  set  out  in  the  judgment,  was  simply  to  give 
certain  powers  to  the  trustee  and  confine  their  exercise. 

F.  W.  Harcourt,  for  the  infants. 

June  14.  Street,  J.  [after  stating  the  facts  as  above]  : — 

All  the  persons  beneficially  interested  in  the  trusts  of  the 
settlement  and  the  trustees  are  petitioners  and  consenting  to 
the  application,  and  the  guardian  of  the  infant  beneficiaries 
approves  of  it. 

The  only  doubt  I have  had  arises  from  the  provisions  of  the 
13th  paragraph  of  the  settlement,  which  is  as  follows : — 

“ 13.  That  notwithstanding  anything  herein  contained,  the 
trustees  may  with  the  approval  of  the  settlors  or  the  survivor  of 
them  . . sell  hut  not  mortgage  the  trust  property  or  any 

part  thereof  either  by  public  auction  or  private  sale  or  by 
tender,”  etc. 

The  37th  section  of  the  Settled  Estates  Act  provides  that 
none  of  the  powers  conferred  upon  the  Court  by  the  Act  shall  J 
be  exercised  if  any  express  declaration  that  they  shall  not  be 
exercised  is  contained  in  the  settlement. 

The  question  is  whether  the  provision  in  the  13th  paragraph 
of  the  settlement  is  to  be  treated  as  an  express  declaration  that 
the  lands  shall  not  be  mortgaged  or  not. 

In  my  opinion,  it  is  not  so  to  be  treated.  The  words  in  the 
Act,  “ any  express  declaration,”  were  substituted  in  the  corres- 
ponding section  of  the  English  Act  for  “ a manifest  intention 
reasonably  to  be  inferred  ” from  the  terms  of  the  settlement,  in 
a former  Act : so  that  the  Court  is  not  excluded  from  acting  by  ■ 
a manifest  intention  reasonably  to  be  inferred  from  the  terms 
of  the  settlement,  unless  those  terms  are  equivalent  to  an 
express  declaration:  Re  Williams'  Settled  Estates  (1878),  W.N. 

189 ; In  re  Peake's  Settled  Estates,  [1893]  3 Ch.  430. 
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The  object  of  the  13th  paragraph  of  the  present  settlement 
is  evidently  to  confer  upon  the  trustees  a power  of  sale  which 
they  would  not  otherwise  have  possessed,  and  the  words  “ but 
not  mortgage  ” are  inserted  not  as  an  express  declaration  that 
the  property  shall  not  be  mortgaged,  but  as  a declaration  that 
the  power  of  sale  given  to  the  trustees  shall  not  be  construed  as 
including  a power  to  mortgage.  The  settlors  in  effect  say,  “We 
authorize  our  trustees  to  sell  the  property : we  do  not  authorize 
them  to  mortgage  it.” 

I think  the  case  of  Re  Hurles’  Settled  Estates  (1864),  2 
H.  & M.  196.  is  plainly  to  be  distinguished. 

The  mortgage  should  be  made  by  the  trustees,  the  peti- 
tioners joining  in  it  and  confirming  it,  and  either  covenanting 
or  not  for  payment  of  the  mortgage  money,  etc.,  as  they  may 
be  advised  : and  the  monies  raised  under  the  mortgage  should 
be  received  by  the  trustees  and  disposed  of  by  them  from  time 
to  time  for  the  purposes  mentioned  in  the  petition. 

The  costs  of  the  application  should  be  paid  out  of,  the  fund. 
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[IN  CHAMBERS.] 

Stroud  v.  The  Sun  Oil  Company. 

Partition — No  Common  Title — Easement — Right  of  Appeal — Con,  Rules  767,  956. 


Where  on  an  application  for  partition  or  sale  of  land,  it  was  alleged  by  the 
defendants,  and  primd  facie  evidence  given,  that,  as  to  part,  they  had 
acquired  title  by  possession,  and  as  to  the  residue,  had  no  more  than  an 
easement,  or  right  of  way,  over  it : — 

Held,  that  there  being  no  common  title,  no  order  for  partition  or  sale  should 
have  been  made,  and  that  it  was  not  open  to  the  plaintiff  by  admitting  an 
ownership  in  the  defendants  which  the  latter  did  not  assert,  to  procure  a 
sale  by  partition  proceedings,  and  thus  force  the  defendants  to  protect  their 
easement  by  purchasing,  or  permitting  it  to  be  destroyed  by  sale. 

Semhle,  that  an  appeal  lies  under  Con.  Rule  767,  from  the  decision  of  a local 
Master  acting  in  a partition  matter  under  Con.  Rule  956,  whether  the  local 
Master  was  acting  in  Chambers  or  not. 


This  was  an  appeal  from  the  judgment  of  the  local  Master 
at  Hamilton,  in  a partition  and  sale  matter,  which  was  argued  on 
June  13th,  1904,  before  Britton,  J.,  in  Chambers. 


J.  Dickson,  for  the  plaintiff. 

W.  M.  McClemont,  for  the  defendants. 

No  cases  were  referred  to  in  the  argument. 


June  21.  Britton,  J. : — This  is  an  appeal  from  the  judgment 
of  the  local  Master  at  Hamilton  for  partition  of  a small  piece  of 
land  in  the  city  of  Hamilton,  which  the  plaintiff  alleges  is 
owned  by  the  plaintiff  and  defendants  in  common. 

The  defendants  deny  that  they  are  tenants  in  common  with 
the  plaintiff  of  the  land  in  question,  but  they  say  they  are  the 
owners  of  an  easement  consisting  of  a right  of  way  over  said 
land. 

The  plaintiff  took  the  preliminary  objection  that  there  is  no 
riglit  of  appeal  from  the  decision  of  the  local  Master  in  this 
matter.  If  this  is  a proper  case  for  partition  Rule  956  gives  to 
the  Master  jurisdiction.  This  is  the  judgment  of  a local  Master 
from  which  an  appeal  lies  under  Rule  767.  Whether  the  Master 
was  acting  “ in  Chambers  ” or  not,  I think  there  is  an  appeal. 
But  the  motion  in  this  case  was  to  him  at  his  chambers,  and  if 
necessary  to  say  that  he  was  sitting  in  Chambers,  in  order  to 
give  the  right  of  appeal,  I have  no  difficulty  in  so  saying.  No 
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such  distinction  as  was  attempted  to  be  drawn  by  counsel  to 
prevent  appeal  is  warranted  by  the  Rule. 

The  judgment  herein  is  the  ordinary  one  for  partition,  and 
was  made  assuming  the  ownership  to  be  as  alleged  by  the 
plaintiff,  in  his  affidavit  filed,  namely,  that  he,  “ in  common  with 
the  defendants,”  is  the  owner  of  the  land  for  which  partition 
is  asked.  The  defendants  set  up,  as  to  part  of  the  land,  title  by 
possession,  and,  as  to  the  residue,  or  part  of  the  residue,  no  title 
to  the  land  itself,  but  claim  that  they  have  an  easement  or  right 
of  way  over  it,  which  easement  is  of  great  value  to  the  defen- 
dants. The  defendants  admit  that  the  plaintiff  also  has  a right  of 
way  over  the  same  land.  The  defendants  deny  that  any  part 
of  the  land  itself  is  owned  by  the  plaintiff*  and  defendants  as 
joint  tenants,  or  co-parceners,  or  tenants  in  common.  Upon  the 
papers  before  me  this  does  not  appear  to  be  a case  where  the 
Master  should  have  made  an  order  or  given  judgment  for  partition. 
There  is  no  common  title,  no  interest  in  common.  If  the 
defendants  are  entitled  to  any  part  of  the  land  it  is  by  posses- 
sion and  as  to  which  an  absolute  title  has  been  acquired,  and 
in  which  the  plaintiff  is  not  now  interested.  The  defendants 
contend  that  the  plaintiff  as  to  the  residue  is  entitled  only  to  an 
easement  in  common  with  the  defendants,  but  that  if  as  a matter 
of  fact  the  plaintiff  is  entitled  to  more — if  entitled  to  the  land 
itself — he  is  at  liberty  to  sell  it,  and  that  it  must  be  sold  subject 
to  the  defendants’  easement. 

If  the  defendants  have  such  an  easement  as  is  contended  for, 
and  as  to  which  a primd  facie  case  is  made  out,  then  that  must 
be  protected,  and  it  is  not  open  to  the  plaintiff  by  admitting  an 
ownership  in  the  land  in  the  defendants,  which  the  defendants 
do  not  assert,  to  get  a sale  by  partition  proceedings  and  thus 
force  defendants  to  protect  their  easement,  if  they  have  one,  by 
purchasing,  or  permitting  it  to  be  destroyed  by  sale  of  all  of 
the  defendants’  rights  to  the  plaintiff  or  to  a stranger. 

The  local  Master  should,  on  the  question  of  title  being  raised, 
have  adjourned  the  further  hearing,  allowing  an  action  to  be 
brought,  following  Smith  v.  Smith  et  al.  (1901),  1 O.L.R.  404. 
As  judgment  was  given  I must  allow  the  appeal  and  set  it 
aside,  with  liberty  to  the  plaintiff-applicant  to  bring  an  action 
for  a declaration  of  the  rights  of  the  parties,  or  to  try  the  title, 
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or  as  the  plaintiff  may  be  advised,  and  if  such  action  is  brought 
within  one  month,  costs  of  this  appeal  and  of  the  motion  to  be 
costs  in  the  cause  to  the  defendants.  If  no  action  within  one 
month,  the  appeal  is  allowed  and  the  motion  before  the  local 
Master  dismissed,  with  costs  of  the  motion  and  of  the  appeal  to 
be  paid  by  the  plaintiff  to  the  defendants. 

A.  H.  F.  L. 


[BRITTON,  J.] 

Re  Atlas  Loan  Co. 
Claims  on  Reserve  Fund. 


Company — Loan  Company — Winding-up — Creditors — Shareholders  Contributing 

to  Reserve  Fund. 

By  sec.  17,  sub-sec.  6,  of  the  Loan  Corporations  Act,  R.S.O.  1897,  ch.  205, 
“it  shall  be  lawful  for  any  such  corporation  to  constitute  and  maintain  a 
reserve  fund  out  of  the  earnings  or  other  income  of  the  corporation  not 
required  for  the  present  liabilities  of  the  corporation.” 

By  a by-law  of  the  above-named  company  it  was  provided  that  “a  reserve 
fund  shall  be  maintained,  consisting  of  the  sums  already  set  apart  and  form- 
ing such  fund,  together  with  such  sums  as  may  be  contributed  and  added 
thereto,  or  as  the  directors  shall,  from  time  to  time,  deduct  or  retain  from 
the  undivided  profits,  and  together  with  the  profits  and  increase  of  such  sum.” 

An  amount  equal  to  26  per  cent,  of  the  amount  of  the  capital  stock  of  the 
company  having  been  previously  set  apart  as  a reserve  fund,  the  share- 
holders of  the  company  were,  in  1901,  invited  by  the  directors  to  make  it  up 
to  100  per  cent,  by  contributions  to  the  reserve  fund.  No  further  by-law 
was  passed.  Many  of  the  shareholders  paid  to  the  company  sums  which 
were  credited  to  the  reserve  fund,  and  upon  which  they  received  interest  at 
dividend  rates  : — 

Held,  that  in  the  winding-up  of  the  company  the  shareholders  who  had  so 
contributed  were  not  entitled  to  rank  as  creditors  upon  the  assets  of  the 
company  in  respect  of  the  sums  contributed . 

Ruling  of  the  Master  in  Ordinary  reversed. 


An  appeal  by  depositors  and  debenture  holders  from  aj 
certificate  of  the  Master  in  Ordinary  shewing  that  he  had  ruled, 
in  the  course  of  the  winding-up  of  the  company  in  his  office, 
that  contributors  to  the  reserve  fund  of  the  company  were 
entitled  to  rank  as  creditors  upon  the  assets  of  the  company  iii 
the  winding-up. 
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By  the  Loan  Corporations  Act,  R.S.O.  1897,  ch.  205,  sec.  17, 
sub-sec.  (6),  it  is  provided  that  “it  shall  be  lawful  for  &.ny  such 
corporation  to  constitute  and  maintain  a i eserve  fund  out  of  the 
earnings  or  other  income  of  the  corporation  not  required  for  the 
present  liabilities  of  the  corporation,  and  to  invest  the  same  in 
any  of  the  securities  authorized  for  the  purposes  of  loans  by 
this  section.” 

By-law  10  of  the  company  was  as  follows  : “ A reserve 
fund  shall  be  maintained  consisting  of  the  sums  already  set 
apart  and  forming  such  fund,  together  with  such  sums  as  may 
be  contributed  and  added  thereto,  or  as  the  directors  shall,  from 
time  to  time,  deduct  or  retain  from  the  undivided  profits,  and 
together  with  the  profits  and  increase  of  such  sums.  The  said 
I reserve  fund  shall  be  invested  and  re-invested  in  like  manner  as 
the  other  funds  of  the  company ; and  the  same,  with  the  profits 
or  increase  thereof,  may,  according  to  the  judgment  of  the 
I directors,  from  time  to  time  or  at  any  time,  be  either  retained 
i as  such  reserve  fund,  or  be  divided  among  the  shareholders  for 
the  time  being  in  proportion  to  the  number  of  their  shares,  and 
I the  amount  paid  thereon  respectively.” 

Prior  to  1896  the  reserve  fund  consisted  of  contributions 
j from  the  general  net  profits  of  the  company’s  operations.  At  a 
! shareholders’  meeting  held  on  the  26th  February,  1896,  the 
I manager  recommended  an  increase  to  the  fund  by  a premium  of 
i 6 per  cent,  on  the  then  paid-up  capital  of  the  company,  and  a 
j resolution  was  passed  instructing  the  directors  to  ascertain  the 
I legality  of  the  recommendation,  and,  if  confirmed,  to  carry  it 
I out.  At  a meeting  of  the  directors,  held  on  the  9th  April 
I following,  a resolution  was  passed  that  the  shareholders  should 
I pay,  during  the  then  current  year,  a premium  equal  to  6 per 
I cent,  on  the  paid-up  capital.  A circular  was  issued  to  the 
: shareholders  respecting  this  6 per  cent,  premium,  and  on  the 
j 30th  April,  1896,  a meeting  of  shareholders  was  held  at  which 
I a resolution  was  carried  that  the  directors  should  take  immediate 
! steps  to  procure  from  each  of  the  shareholders  a written 
j agreement  to  pay  a premium  of  6 per  cent,  on  his  paid-up 
I stock,  and  a premium  of  a like  percentage  on  all  further  calls  or 
unpaid  stock,  to  be  set  aside  for  the  reserve  fund.  No  further 
action  was  taken  under  this  resolution. 
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Early  in  1901  the  directors  issued  another  circular  to  the  I 
shareholders  recommending  the  increase  of  the  capital  stock.  I 
When  the  shareholders  met  on  the  26th  February,  1901,  a I 
discussion  took  place,  of  which  the  following  minute  was  made : 

“ A general  discussion  of  the  proposal  to  increase  the  reserve 
fund  to  100  per  cent,  of  the  capital  then  ensued ; the  opinions  | 
expressed  being  of  continuing  the  regular  payment  of  dividends 
to  the  shareholders,  and  allowing  each  shareholder  to  pay  74 
per  cent,  of  their  stock  to  the  reserve  fund.”  No  by-law  was  | 
passed,  but  many  of  the  shareholders  paid  in  money  to  the  S 
company  as  payments  to  a reserved  fund,  and  they  claimed  to  1 
rank  upon  the  assets  in  respect  of  the  moneys  so  paid.  | 

i' 

The  Master  in  Ordinary  gave  reasons  for  his  finding,  in 
which  he  set  out  the  facts  at  length,  and  stated  his  conclusions 
as  follows  : — g 

“ These  contributions  to  the  so-called  ‘ reserve  fund  ’ were,  | 
therefore,  voluntary  contributions,  and  appear  to  have  been 
invested  like  other  moneys  of  the  company  in  their  securities  ; J 
there  was  no  by-law  authorizing  them  ; they  were  not  payments  || 
on  ordinary  or  preferred  stock  ; there  are  no  definite  times  for  g 
payment ; no  power  in  the  company  to  make  calls  in  respect  of  1 
them,  nor  any  right  of  action,  or  of  forfeiture,  for  non-payment ; 
and  no  uniformity  of  liability  in  respect  of  them.  They  confer  | 
no  right  to  vote  for  directors  or  by-laws,  or  otherwise  control 
the  general  management  of  the  assets  and  business  of  the  'f 
company.  And  by  their  book-keeping  entries  the  company 
have  recognized  them  as  liabilities,  and  have  been  paying  § 
interest  on  the  amounts  severally  contributed.  ... 

“ I must  therefore  hold  that  it  matters  not  what  name  was  W 
given  to  these  money  payments — their  real  substance  and  effect  ® 
were  recognized  by  the  company  as  creating  the  relation  of  # 
creditor  and  debtor — and  these  contributors  are  entitled  to  rank  S 
equally  with  the  other  creditors — depositors  and  debenture^! 
holders — on  the  assets  of  this  company.  ...”  H 

The  appeal  was  heard  by  Britton,  J.,  in  the  Weekly  Court* 
on  the  6th  April,  1904. 

I.  F.  Hellmuth,  K.C.,  for  depositors  as  a class. 
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W.  M.  Douglas,  K.C.,  and  N.  W.  Rowell,  K.C.,  for  deben- 
ture-holders as  a class. 

J.  A.  Robinson,  for  the  claimants  and  also  for  all  those  who 
paid  into  the  reserve  fund  as  a class. 

G.  J.  Holman,  K.C.,  for  the  liquidator. 

May  30.  Britton,  J. : — Mr.  Hellmuth  stated  that  he 
appeared  for  certain  individual  depositors,  viz.,  J.  A.  Cook,  T. 
Hickey,  Brenton  Brooks,  and  Jesse  Wiliiams,  and  he  asked  that 
authority  be  given  to  him  to  represent  not  only  these,  but  all 
depositors  as  a class. 

I allow  the  class  representation  as  above  stated,  and  I also 
allow  any  amendment  to  be  made  necessary  to  have  all  parties 
interested  before  the  Court,  so  that  the  whole  question  may  be 
dealt  with,  and  to  save,  if  possible,  further  action  by  individuals 
claiming  to  be  entitled  by  reason  of  payments  to  the  reserve 
j fund  under  the  same  circumstances  as  are  disclosed  herein. 

The  motion  proceeded  by  way  of  appeal  from  the  certificate 
of  the  learned  Master  in  Ordinary,  dated  the  8th  March,  1904, 
: and  for  an  order  to  set  aside  that  certificate,  on  the  ground  that 
the  Master  erred  in  his  interpretation  of  the  meaning  of  the 
I “ reserve  fund  ” as  created  or  attempted  to  be  created  by  the 
I company,  and  in  directing  that  the  persons  who  contributed  to 
i the  so-called  “ reserve  fund  ” should  rank  as  creditors  upon  the 
! estate  of  the  Atlas  Loan  Company  for  the  respective  sums  in 
I respect  of  payments  made  by  them  to  that  fund, 
j With  great  respect,  lam  unable  to  agree  with  the  conclusion 
I of  the  learned  Master. 

I The  methods  of  financial  up-building  adopted  by  the  Atlas 
i Loan  Company  were  very  extraordinary,  and  it  is  hardly  to  be 
! wondered  at  that  no  case  can  be  found  in  which  was  considered 
I the  precise  point  to  be  determined  here. 

i There  is  some  evidence  applicable  to  one  or  more  of  the 
I claimants,  and  not  others.  Upon  full  consideration  I must 
! accept  the  statement  of  Mr.  Wallace  (the  general  manager  of 
I the  company),  borne  out  as  it  is  by  the  records  of  the  company 
I and  the  documentary  evidence,  that  he  did  not  intend  to  give 
any  one  to  understand  that  this  money  so  paid  to  reserve  would 
be  treated  as  a debt  by  the  company  or  would  be  paid  back 
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except  in  the  increased  value  of  the  stock.  The  cases  do  not, 
in  my  opinion,  materially  differ,  and  I think  there  was  not,  in 
reference  to  any  one  of  the  claimants,  any  such  understanding 
or  agreement  as  warrants  a finding  that  the  money  paid,  as  the 
74  per  cent,  or  any  part  of  it,  was  a mere  deposit  with  or  loan 
to  the  company. 

This  company  was  first  incorporated  under  the  Ontario 
statute  “ respecting  Building  Societies,”  as  “ The  St.  Thomas 
Loan  Company.”  It  had  an  authorized  capital  of  $1,000,000 
with  $500,000  subscribed  and  $200,000  paid.  Its  name  was 
changed  by  order  in  council  and  royal  proclamation  to  the 
“ Atlas  Loan  Company.”  As  the  Atlas  Loan  Company,  it 
sought  and  obtained  in  1898  incorporation  from  the  Dominion : 
61  Viet.  ch.  92.  In  the  following  year  an  amendment  was 
obtained : 62  & 63  Viet.  ch.  94.  The  paid-up  capital  was 
increased  to  $300,000. 

The  Master,  in  his  carefully  considered  reasons,  gives  an 
account  of  how  it  happened  that  the  shareholder-claimants  paid 
money  in  to  what  he  called  a reserve  fund. 

For  the  purpose  of  this  inquiry  it  will  not  be  necessary  to 
go  farther  back  than  the  circular  letter  to  the  shareholders  in 
1901  prior  to  the  meeting  of  shareholders  held  on  the  28th 
February  of  that  year.  That  circular  is  as  follows  : — 


j “ To  the  shareholders  of  the  Atlas  Loan  Company. 

“ Many  shareholders  have  expressed,  from  time  to  time,  a 
desire  to  increase  their  holdings  in  the  capital  stock  of  the 
company.  It  is  the  wish  of  the  management  to  meet  these  views 
as  far  as  possible  without  impairing  the  efficiency  of  the 
institution.  There  are  but  two  modes  of  procedure  : 1st,  by  the 
issue  of  stock  at  a fixed  premium,  the  amount  of  the  issue 
being  allotted  to  shareholders  of  a certain  date  pro  rata ; 2nd, 
by  increasing  the  amount  of  the  reserve  fund,  either  by  direct 
payment  to  that  fund  by  the  shareholders,  or  by  placing  the 
total  net  earnings  to  the  credit  of  reserve  fund  for  a fixed 
period,  instead  of  paying  dividends  in  cash.  As  an  easy  plan  to 
double  your  security,  it  would  meet  the  convenience  of  almost 
every  shareholder. 


“ It  is  much  easier  to  pay  a dividend  of 


12  per  cent. 


on  a 
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capital  of  $300,000,  with  a reserve  ot  $300,000,  than  to  pay  6 
per  cent,  on  $600,000  capital. 

“ The  credit  of  the  company  with  the  public  would  be 
enormously  enhanced.  The  stock  should  command  sales  at  250 
to  260  when  the  reserve  is  equal  to  the  capital.  A 12  per  cent, 
stock  of  a banking  institution  has  sold  at  287. 

■‘It  is  estimated  that  the  reserve  can  be  increased  to 
$300,000  in  6 or  7 years.  The  Atlas  Loan  Company  would 
then  hold  the  position  of  being  one  of  three  financial  institutions 
in  Canada  having  a reserve  fund  equal  to  the  capital.  All  net 
profits  would  then  be  distributed  among  the  shareholders.  At 
present  rate  of  earnings  about  15  per  cent,  could  be  divided. 
Not  a single  financial  institution  of  high  standing  has  floated 
its  stock  of  late  years  at  a price  less  than  25  per  cent,  premium 
up  to  100  per  cent. 

“ This  proposal  has  been  submitted  to  the  general  managers 
of  the  leading  financial  institutions/ in  Canada,  as  well  as  to 
other  prominent  authorities,  and  the  principle  almost  unani- 
mously indorsed.  It  has  already  been  approved  by  a large 
majority  of  our  shareholders. 

“ The  fact  is  not  overlooked  that  it  will  not  be  convenient 
for  a few  of  our  shareholders  to  spare  the  amount  equivalent  to 
the  dividend,  and  it  is  proposed  to  lend  this  amount  to  such  as 
need  it,  and  the  same  can  be  repaid  out  of  the  larger  dividends 
when  such  are  resumed. 

“ In  this  way,  not  a single  shareholder  will  suffer  any 
inconvenience,  and  in  a short  time  your  stock  will  be  worth 
more  than  the  actual  cost. 

“ It  is  the  desire  of  the  management  to  place  the  Atlas  Loan 
Company  in  the  very  front  rank,  and  the  shareholders  have 
honoured  us  with  the  most  loyal  support  in  every  effort  to  attain 
that  position. 

“ As  it  is  impossible  to  see  personally  all  the  shareholders, 
the  management  desire  a full  expression  of  opinion  as  to  the 
proposal,  and  therefore  hope  to  hear  from  you  at  an  early  date. 

“ If  there  is  any  feature  on  which  you  desire  information, 
full  particulars  will  be  cheerfully  given  on  application. 

“ W.  H.  Murch,  President.  A.  E.  Wallace,  Manager.” 

Whatever  may  be  said  of  this  crude,  illogical  letter,  it  cannot 
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be  said  that  it  gave  the  slightest  hint  or  intimation  that  any 
money  paid  in  as  proposed  would  be  considered  a deposit  with 
or  loan  to  the  company,  or  that  it  could  be  demanded  or  would 
be  paid  back  to  the  shareholders  except  in  the  form  of  increased 
earnings  or  profits  by  the  company. 

The  matter  was  discussed  at  the  meeting  on  the  28th  Feb- 
ruary. No  by-law  was  passed.  The  by-law  in  reference  to 
reserve  was  not  amended,  but  what  was  done  was  told  to  the 
shareholders  in  a notice  sent  out  on  the  30th  April,  1901, 
printed  upon  the  annual  report  for  1900.  This  notice  was  as 
follows : — 

“ At  the  company’s  annual  meeting  held  on  the  28th 
February,  1901,  it  was  decided  by  the  shareholders  to  pay 
direct  to  the  reserve  fund  the  remaining  74  per  cent.,  so  that 
fund  may  stand  at  $300,000,  the  same  amount  as  the  paid-up 
capital  of  the  company.  This  is  the  first  instance  in  the  history 
of  financial  institutions  in  Canada  where  the  stock  has  been 
sold  at  200,  placing  100  per  cent,  in  the  capital  and  100  in  the 
reserve  for  the  better  security  of  depositors  and  those  who  may 
invest  in  debentures.  There  are  in  the  Dominion  103  companies 
reporting  to  the  government,  and  in  only  one  instance  is  the 
reserve  equal  to  the  capital.  The  Atlas  Loan  and  Savings 
Company  will  be  the  second.  The  reserve  fund  is  now,  April 
30th,  1901,  $240,000.” 


On  the  30th  March,  1902,  the  74  per  cent,  of  amount  of  ; 
shares  was  charged  to  all  the  individual  shareholders  who  were  i 
paying  or  promising  to  pay. 

Apparently  this  was  not  done  in  the  case  of  the  applicant  - 
George  Metcalfe,  as  he  was  not  debited  with  the  amount  until 
the  15th  August,  1901,  nor  was  it  done  in  the  case  of  C.  H. 
Wegg,  as  he  was  not  debited  until  the  2nd  July,  1901.  ^ 

The  report  for  1900  shews  $78,000  to  the  credit  of  the 
reserve  fund,  that  is,  26  per  cent,  of  the  paid-up  capital.  The 
74  per  cent,  which  it  was  expected  would  be  voluntarily  paid, 
and  part  of  which  was  paid,  would  make  the  reserve  equal  to^H 
the  capital.  ' 

The  report  for  1901  shews  $248,718  to  the  credit  of  reserve.® 
The  report  for  1902  shews  $262,832.  |l 

The  form  of  receipt  given  to  the  claimants  who  paid  was : 
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“ Re  seventy -four  per  cent,  reserve  fund.  Received  from 

, dollars  for  credit  of  74  per  cent,  reserve  fund.” 

After  the  meeting  of  the  28th  February,  1901,  a special 
notice  was  sent  to  each  shareholder  as  follows : — 

“ The  Atlas  Loan  Company. 


“Capital  subscribed $100,000 

“ Capital  now  paid-up 300,000 

“ Reserve  (to  be)  300,000 


“ This  is  the  position  in  which  the  shareholders  have  decided 
to  place  the  company.  There  are  103  loan  and  trust  companies 
in  Canada  to-day.  There  is  only  one  with  a reserve  of  100  per 
cent,  of  its  capital. 

“ The  Atlas  will  be  the  second.  It  will  place  the  company 
in  the  very  highest  financial  standing.  The  plan  adopted  varies 
somewhat  from  the  proposal  in  the  circular.  It  is  this.  You 
will  be  paid  your  dividends  regularly  every  quarter,  and  will  be 
allowed  to  pay  up  your  share  of  the  reserve,  as  fast  as  you  like, 
at  the  beginning  of  every  quarter,  or  you  can  pay  it  in  full  in 
one  payment.  This  will  increase  our  reserve  much  more 
rapidly  and  meet  the  wishes  of  those  who  want  to  pay  in  small 
amounts,  as  well  as  those  who  wish  to  make  one  payment  in 


full. 

“ The  paid-up  capital  is  now  $300,000 

“ The  amount  of  your  paid-up  stock  is  ....  $ 

“ Your  share  of  the  present  reserve  fund  is  . . $ 

“ The  balance  to  be  paid  is  $ 

“ Your  interest  in  the  company  will  then  be . . $ 


“ You  may  pay  this  $ in  one  payment  or  you  may  pay 
$ and  as  many  one  hundred  dollars  in  addition  as  you  wish, 
and  you  will  be  paid  the  same  interest  on  these  amounts  as  you 
will  get  on  your  capital  stock.  All  payments  made  during  the 
first  ten  days  of  January,  April,  July,  and  October,  will  bear 
interest  for  the  full  quarter. 

“ A.  E.  Wallace,  Manager.” 

This  money  to  be  paid,  in  so  far  as  interest  was  to  be  paid 
upon  it  quarterly,  was  treated  differently  from  the  ordinary 
reserve  fund  properly  created,  and  which  belongs  to  the 
company,  but  the  notice  speaks  also  of  interest  on  the  capital 
stock.  That  clearly  enough  indicates  that  what  was  to  be  paid 
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on  reserve  was  similar  to  what  was  being  paid  on  capital,  and 
with  no  idea  of  return  of  reserve  any  more  than  the  capital. 

In  the  annual  statements  for  the  years  ending  the  31st 
December,  1901,  and  1902,  the  P/L  account  is  credited  with 
these  payments  as  “ premium  on  stock,”  and  the  account  is 
debited  with  “ bonus,”  which  “ bonus  ” no  doubt  represents  the 
interest  on  these  payments  on  reserve. 

The  question  for  determination  here  is  not  so  much  the 
legal  creation  of  a reserve  fund.  Apparently  the  law  did  not 
prevent  the  manager  of  this  company  doing  some  very  extra- 
ordinary things. 

61  Viet.  ch.  92,  sec.  10,  provides  that  “ the  amount  held  on 
deposit  (by  this  company)  shall  not  at  any  time  exceed  the 
aggregate  amount  of  its  then  actually  paid-up  and  unimpaired 
capital,  and  of  its  cash  actually  in  hand  or  deposited  in  a 
chartered  bank  in  Canada  and  belonging  to  the  company ; ” and 
yet  on  the  31st  December,  1901,  this  company  had 

On  deposit  and  owed  to  depositors $756,811  49 

Its  paid-up  capital ....  $300,000  00 

Cash  in  hand 125,706  80 425,706  80 


An  excess  of $331,104  69 

On  the  31st  December,  1902,  the  deposits  had  fallen  off. 

The  amount  on  deposit  then  was $578,282  16 

Paid-up  capital $300,000  00 

Cash ..  138,539  15 438,539  15 


Still  an  excess  of $139,743  01 

If  the  amount  paid  into  reserve  was  held  merely  on  deposit, 
there  would  have  been  a greater  excess. 

It  is  not  necessary  to  determine  what  the  rights  of  the 
shareholders  inter  se  may  be,  if  it  so  happens  that,  after 
payment  of  all  depositors  and  debenture-holders  in  full,  there 
shall  remain  money  for  distribution.  The  question  is,  can  these 
shareholders  who  voluntarily  paid  to  this  company,  when  it  was 
apparently  flourishing  and  bidding  for  business  from  the  public, 
money  to  build  up  the  reserve  fund  of  the  company,  be 
considered  as  creditors  and  rank  pari  passu  with  depositors 


VII.]  ONTARIO  LAW  REPORTS.  715 

and  debenture-holders  upon  the  assets,  now  that  the  company  Bntton,  J. 
is  in  liquidation?  1904 

I think  not.  Re  Atlas 

When  the  money  was  paid  in,  it  was  expected  to  enhance  Loan  Co. 


the  value  of  the  stock.  Had  these  shareholders  desired  to  sell 
after  the  reserve  was  increased  and  before  the  collapse,  no 
doubt  an  increased  price  would  have  been  received ; and  had 
they  sold,  there  is  no  pretence  that  the  vendor  would  have 
retained  any  more  interest  in  or  right  to  the  7 4 per  cent,  reserve 
than  to  the  26  per  cent,  set  aside  out  of  profits. 

I do  not  think  the  company  ever,  by  book-keeping  entry  or 
otherwise,  recognized  the  money  paid  as  a liability  that  the 
company  could  be  called  upon  to  pay. 

It  was  money  paid — voluntarily,  it  is  true — to  a fund  which 
was  to  be  a security  to  creditors,  and  could  no  more  be 
demanded  back  by  those  who  paid  it  in  than  could  the  profits 
of  any  year  which  had  been  regularly  carried  to  the  reserve 
fund.  It  may  be  that  if,  before  insolvency,  the  company  had 
voluntarily  paid  the  money  back,  such  payment  would  have 
been  protected,  but  it  could  not  have  been  so  paid  to  the 
prejudice  of  existing  creditors. 

There  was  not,  so  far  as  appears,  any  objection  on  the  part 
of  any  shareholder  to  any  other  shareholder  paying  in  to  this 
reserve.  Every  shareholder  could,  had  he  so  desired,  have  paid 
up  to  74  per  cent,  of  his  stock.  It  was  part  of  the  plan  that 
every  shareholder  should  pay,  and  that  the  reserve  should  be 
equal  to  the  paid-up  capital. 

These  persons  who  paid  received  a bonus  or  interest  at 
dividend  rate  for  their  money.  If  they  got  the  profit  of  stock- 
holders when  profits  were  declared,  they  must — unfortunate  and 
hard  as  it  now  is  upon  these  claimants,  some  for  large  amounts 
— suffer  when  there  is  no  profit  but  all  loss.  They  can  not,  as 
against  depositors  and  debenture-holders,  stand  to  benefit  as 
shareholders  and  escape  the  liability  to  loss  as  such. 

It  was  not  intended  that  this  money  should  be  for  additional 
shares,  or  for  preferred  stock  or  debenture  stock.  It  was 
intended  to  go  to  a reserve  fund  precisely  as  it  was  called — a 
fund  in  reserve  for  creditors,  a fund  to  shew  to  the  public  how 
strong,  financially,  the  company  was.  If  all  had  paid,  it  no 
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doubt  was  the  intention  of  the  company  or  of  the  manager,  for 
in  this  case  the  manager  was  the  company,  that  the  shareholders, 
instead  of  getting  the  “ bonus  ” on  the  payments  to  the  reserve 
fund,  would  receive  increased  dividends  on  their  stock. 

I am  of  opinion  that  a reserve  fund  was  in  fact  established. 
It  was  apparently  well  established  under  by-law  10  of  the 
company ; and  this  fund  could  be  increased,  as  was  done  by 
voluntary  contributions  to  it  by  shareholders. 

The  claimants  paid  in  their  money  to  an  existing  fund,  and 
in  doing  so  they  did  not,  in  my  opinion,  become,  or  intend  to 
become,  creditors  of  the  company  for  the  amounts  so  paid. 

I allow  the  appeal  without  costs.  The  costs  of  the  depositors 
and  debenture-holders,  appellants,  and  the  costs  of  the  liquidator, 
must  be  paid  out  of  the  estate. 

T.  T.  R. 
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The  Burton,  Beidler  & Phillips  Co. 
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May  25. 


The  London  Street  Railway  Co. 


Contract — Place  of  Delivery — F.O.B. — Receipt  of  Goods — Notice  of  Price — 

Estoppel. 

The  plaintiffs,  while  expressly  stipulating  against  any  obligation  to  deliver, 
offered  to  sell  to  defendants  “20  cars  of  Pittsburg  slack,  at  $1.25  at  mine,” 
which  they  would  ship  all  rail,  if  defendants  wished,  and  if  plaintiffs  could 
procure  the  necessary  cars.  The  defendants  telegraphed,  giving  an  order  at 
the  price  named,  “f.o.b.  mine,”  adding  “Route  it  G.T.R.  London.”  On 
the  same  day  the  plaintiffs  wrote  accepting  the  order,  and  stating  that  they 
would  ship  as  soon  as  railroad  equipment  could  be  furnished,  that  an  all  rail 
rate  of  $2.10  to  London  had  been  quoted  them,  and  they  would  ask  the 
carriers  to  put  same  through  at  once.  Subsequently,  and  before  any  ship- 
ment had  been  made,  it  was  arranged  between  plaintiffs  and  defendants  that 
“ No.  8 Pittsburg  slack”  could  be  substituted  for  “Pittsburg  slack,”  and  at 
the  same  ‘ ‘ delivered  price.  ” Invoices  sent  with  the  coal  shewed  the  mine 
price  as  $1.65,  but,  notwithstanding,  defendants  accepted  the  coal,  and 
made  no  protest  until  making  their  first  payment : — 

Held,  that  the  place  of  delivery  was  to  be  at  London  at  the  price  of  $3.35, 
and,  even  if  the  defendants  could  claim  to  have  been  misled  by  the  corres- 
pondence, they  were  estopped  by  dealing  with  the  coal  when  the  invoices 
were  received  from  shewing  the  contrary. 

This  was  an  appeal  from  the  judgment  of  the  county  court 
of  the  county  of  Middlesex,  upon  the  verdict  of  a jury, 
dismissing  the  action  with  costs. 

The  action  was  brought  by  the  plaintiffs,  coal  dealers  in 
Cleveland,  Ohio,  against  the  defendants,  the  London  Street 
Railway  Company,  to  recover  a balance,  alleged  to  be  due 
them,  amounting  to  $287.38,  being  for  an  excess  of  freight 
charges  on  a cargo  of  coal  under  the  circumstances  stated  in 
the  judgments. 

Sometime  in  the  autumn  of  1902,  a conversation  took  place 
between  Mr.  Carr,  the  general  manager  of  the  London  Street 
Railway,  and  Mr.  Phillips,  the  manager  of  the  plaintiffs’  com- 
pany, in  Cleveland,  when  prices  were  quoted  at  which  the 
plaintiffs  would  supply  the  defendants  with  coal. 

The  first  letter  which  passed  between  the  parties,  was 
written  by  Mr.  Phillips,  to  Mr.  Carr,  in  which  he  referred  to 
the  verbal  conversation  he  had  had  with  him  in  Cleveland,  and 
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to  the  prices  then  quoted.  The  letter  stated:  I beg  to  con- 

firm my  telegram  of  Saturday  as  follows  : ‘ Book  orders  for 
20  cars  of  straight  Pittsburg  slack,  October  and  November 
deliveries,  as  prices  quoted  verbally.’  ” The  price  so  quoted 
was  $1.25  at  the  mines.  Then  he  went  on  to  say  that  there 
would  be  $1.70  for  freight,  and  13  cents  duty,  making  it  $3.08 
“ free  on  board  Grand  Trunk  siding  at  London.”  This  letter, 
however,  was  never  acted  upon.  The  contract  in  question  here, 
commenced  with  a letter  dated  December  17th.  By  this  letter 
the  plaintiffs  offered  to  sell  to  the  defendants  “ 20  cars  of 
Pittsburg  slack  at  $1.25  at  mine.  We  will  ship  all  rail,  if  you 
wish  it,  just  as  soon  as  we  can  get  cars  that  the  railway  com- 
panies will  allow  to  be  routed  that  way.”  They  disclaimed 
any  obligation  to  deliver,  referring,  however,  to  their  previous 
offer,  which,  as  before  stated,  had  fallen  through.  On  October 
20,  the  defendants  telegraphed  an  order  for  “ 20  tons,  Pittsburg 
slack  at  price  of  $1.25  per  net  ton,  f.o.b.  mine.  Route  at 
G.T.R.  London.”  On  the  same  day  the  plaintiffs  acknowledged 
this  telegram  by  a letter  which  stated,  “ We  take  pleasure  in 
accepting  your  telegraphic  order  for  twenty  (20)  cars,  Pittsburg 
slack,  at  price  of  $1.25  per  net  ton,  f.o.b.  mine,  and  will 
arrange  to  ship  as  promptly  as  the  railroad  companies  can 
furnish  equipment.  We  have  quoted  a rate  of  $2.10  per  net 
ton  from  the  Pittsburg  district  to  London,  Ont.,  all  rail,  and 
will  get  the  carrier  to  put  the  same  into  effect  at  once  to  cover 
your  shipments.”  Mr.  Phillips  stated  in  his  evidence  that  Mr. 
Carr  had  asked  him  to  get  a freight  rate,  and  the  rate  stated 
in  his  letter  was  the  rate  he  had  got.  On  October  24,  before 
any  of  the  coal  was  shipped,  the  plaintiffs  wrote  to  the  defen- 
dants— “We  may  have  to  ship  some  No.  8 Pittsburg  slack  from 
Ohio  mines  in  order  to  get  your  coal  forward.  . . . The 

delivered  price  of  No.  8 Pittsburg  slack  will  be  the  same  as 
Pittsburg  slack.”  To  this  the  defendants,  on  October  27th, 
wrote  requesting  that  the  invoices  to  be  sent  with  the  ship- 
ments should  be  made  out  at  mine  prices.  On  October  28th, 
the  plaintiffs  wrote  referring  to  proposed  substitution,  and 
requesting  the  defendants’  consent  to  it,  and  referring  to  the 
statement  in  their  previous  letter  that  “ the  delivered  price  was 
to  be  the  same.”  The  plaintiffs  contended  that  the  “ delivered 
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price  ” meant  the  $3.35  at  London,  that  such  was  the  well- 
known  meaning  of  these  words  in  the  trade,  of  which  the 
defendants  were  aware,  or  should  have  known.  The  plaintiffs 
said  they  counted  on  saving  40  cents  per  ton  on  the  freight, 
which  they  were  entitled  to  have  to  make  up  the  extra 
cost  to  them  of  the  No.  8 Pittsburg  slack,  which  they  had 
substituted,  and  so  they  were  entitled  to  charge  $1.65  at  the 
mine  to  cover  the  40  cents. 
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The  defendants,  however,  contended  that  the  contract  was 
for  the  purchase  of  the  coal  at  $1.25  at  the  mine,  with  actual 
freight  charges  added,  so  that  they  were  entitled  to  save  the 
40  cents,  and  that  the  charge  to  them  wouM,  therefore,  only  be 
$2.95. 

It  appeared  that  the  invoices  sent  with  the  coal  shewed  the 
price  charged  was  $1.65.  The  defendants’  manager  stated  that 
he  noticed  the  change,  but  no  protest  was  made  until  the  26th 
December,  when  the  first  payment  came  due,  and  after  all  the 
coal  had  been  shipped  and  received  by  the  defendants. 

The  learned  Judge,  in  his  charge  to  the  jury,  told  them  that 
the  contest  between  the  parties  had  narrowed  down  to  the 
question  as  to  what  was  the  meaning  of  “ delivered  price,”  that 
the  plaintiffs  contended  that  it  meant  the  price  of  the  coal 
delivered  at  London.  The  defendants,  on  the  other  hand,  con- 
tended that  it  meant  the  price  at  the  point  where  the  coal  was 
to  be  delivered  to  them,  or  to  the  carriers,  and  this  was  at  the 
mine,  wherever  the  coal  was  mined,  that  it  was  for  the  jury  to 
say  whether  the  delivery  was  to  be  at  the  mines,  or  at  London, 
that  unless  the  evidence  given  on  behalf  of  the  plaintiffs 
had  convinced  them  that  there  was  a special  meaning 
attached  to  these  words — apart  from  their  ordinary  significance 
as  taken  by  business  men  or  men  of  common  sense — namely, 
the  meaning  the  plaintiffs  contended  for,  then  their  verdict 
should  be  for  the  defendants,  and  that  if  the  correspondence 
was  ambiguous  in  its  terms  and  calculated  to  deceive  and  did 
deceive  the  defendants,  then  the  verdict  should  also  be  for  the 
defendants. 

The  jury  found  for  the  defendants. 
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On  March  30th,  1904,  the  appeal  was  argued  before  Falcon- 
bridge,  C.J.K.B.,  Britton  and  Anglin,  JJ. 


J.  P.  Betts,  for  the  appellants.  The  proper  construction 
of  the  contract  was  for  the  delivery  at  London  at  the  price 
$3.35.  No  doubt  where  the  words  f.o.b.  are  used  without  any- 
thing more  they  would  mean  delivery  at  the  place  of  shipment, 
but  they  are  only  used  here  to  distinguish  between  the  price  at 
the  mine  and  the  price  at  London.  The  letter  of  October  6th 
shews  that  the  delivery  was  to  be  at  London,  and  though  the 
proposal  thus  made  was  not  carried  out,  still  it  may  be  looked 
at  to  see  what  was  the  intention  of  the  parties.  The  contract, 
however,  is  sufficient  in  itself,  and  it  is  made  quite  clear  from 
the  letter  of  October  24th,  when  the  plaintiffs  refer  to  the 
“ delivered  price.”  The  plaintiffs’  manager  stated  that  these 
words  were  expressly  used  to  put  the  matter  beyond  doubt,  and 
this  is  the  meaning  according  to  the  usages  of  trade.  The 
defendants  also  are  estopped  from  denying  this  by  their  action 
when  they  received  the  invoices  stating  the  price  at  the  mines 
to  be  $1.65.  Blackburn  on  Sales,  Black,  ed.,  sec.  235  ; Stroud’s 
Jud.  Die.,  2nd  ed.,  tit.  “Delivery,”  p.  500,  F.O.B.,  p.  683;  Ex 
p.  Rosevear  China  Clay  Co.,  Re  Cock  (1879),  11  Ch.  D.  560; 
Bank  of  New  Zealand  v.  Simpson,  [1900]  A.C.  182. 

Dromgole,  for  the  respondents.  No  doubt  under  the  letter 
of  October  6th,  the  delivery  would  have  been  at  London,  but 
nothing  came  of  this  and  it  cannot  now  be  looked  at.  The 
contract  must  depend  on  the  letter  of  October  17th,  and  the 
subsequent  correspondence.  This  letter  was  merely  an  invita- 
tion to  make  an  offer,  quoting  the  price  at  the  mine  of  $1.25 
and  the  defendants  made  their  offer  at  $1.25  f.o.b.  at  the  mine. 
The  words  f.o.b.  could  have  no  other  meaning  than  delivery  at 
the  mine.  It  is  admitted  that  the  telegram  should  have  read 
“ route  it  ” instead  of  “ route  aV’  The  words  “ delivered  price  ” 
in  no  way  alter  the  effect  of  the  contract.  There  is  no  estoppel 
on  the  defendants.  They  reasonably  thought  that  the  statement ; 
in  the  invoices  of  the  price  at  the  mine  being  $1.65  instead  of 
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$1.25  was  merely  a mistake,  and  when  they  made  their  pay- 
ment under  the  contract  they  pointed  this  out.  The  defen- 
dants having  paid  the  price  at  the  mine,  and  the  actual  charges 
are  under  no  further  liability. 


j 

i 

I 


I 

I 

I 
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May  25.  Anglin,  J.  : — The  appellants  ask  that  the  judg- 
ment be  set  aside — and  judgment  entered  for  them  for  the 
damages  claimed,  $287.38. 

This  sum  represents  the  excess  of  freight  charges  from  the 
mine  to  London,  Ontario,  upon  twenty  cars  of  coal  known  as 
“ Pittsburg  slack,”  over  the  like  charges  upon  the  same  quan- 
tity of  coal  known  as  “No.  8 Pittsburg  slack.” 

The  plaintiffs  claim  this  amount  as  part  of  the  price  of  coal 
sold  to  the  defendants.  The  defendants  maintain  that,  under 
the  circumstances  detailed  below,  they  are  entitled  to  the 
benefit  of  this  difference  in  freight  charges,  because,  as  they 
assert,  the  freight  formed  no  part  of  their  contract  price  with 
the  plaintiffs. 

It  is  admitted  that,  if  entitled  to  recover  at  all,  the  plaintiffs’ 
damages  are  $287.38.  A new  trial  is  not  sought,  even  as 
alternative  relief,  and,  as  the  matter  presents  itself  to  me,  I see 
no  difficulty  in  now  finally  disposing  of  it. 

The  plaintiffs,  by  letter  of  October  17th,  1902,  offered  to 
sell  to  the  defendants  “ twenty  cars  of  Pittsburg  slack  at  $1.25 
at  mine,”  adding,  “We  will  ship  all  rail  if  you  wish  it  just  as 
soon  as  we  can  get  cars  that  the  railway  companies  will  allow 
to  be  routed  that  way.”  They,  in  the  same  letter,  expressly 
disclaimed  the  assumption  of  any  obligation  “ to  deliver  ” — 
referring  however  to  a previous  proposition. 

This  offer  the  defendants  accepted  by  telegram  of  October 
20th. 

The  plaintiffs  acknowledged  this  telegram  by  letter  of  the 
same  date,  saying,  “We  take  pleasure  in  accepting  your  tele- 
graphic order  for  twenty  (20)  cars  Pittsburg  slack  at  price  of 
$1.25  per  net  ton  f.o.b.  mines,  and  will  arrange  to  ship  as 
promptly  as  the  railroad  companies  can  furnish  equipment. 
We  have  been  quoted  rate  of  $2.10  per  net  ton  from  the 
Pittsburg  district  to  London,  Ont.,  all  rail,  and  will  ask  the 
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carrier  to  put  the  same  into  effect  at  once  to  cover  your 
shipments.’’ 

The  learned  county  court  Judge  in  charging  the  jury  in 
effect  told  them  that  this  correspondence  constituted  a contract 
whereby  the  plaintiffs  undertook  to  sell,  and  the  defendants  to 
buy,  the  coal  in  question  at  the  mines — (probably  loaded  on  the 
railway  cars) — for  $1.25  per  ton  ; and  that  the  carriage  thence 
to  London  was  entirely  the  affair  of  the  defendants. 

Mr.  Betts,  for  the  appellants,  strenuously  argued  that  the 
plaintiffs’  obligation  was  to  deliver  at  London  for  $3.35  per 
ton,  seeking  to  import  this  meaning  into  the  contract  by  reason 
of  a price,  which  included  freight,  quoted  in  an  earlier  letter  of 
the  defendants,  apparently  contemplating  delivery  in  London 
by  the  plaintiffs.  But  this  letter  related  to  another  and  a prior 
proposal  never  carried  out.  Upon  this  part  of  the  case,  the 
view  taken  by  the  learned  Judge  is  clearly  right — and  Mr. 
Betts’  contention  quite  untenable. 

Before  filling  their  contract,  however,  the  plaintiffs  wrote 
on  October  24th,  “We  may  have  to  ship  some  No.  8 Pittsburg 
slack  from  Ohio  mines  in  order  to  get  your  coal  forward. 

. . . The  delivered  price  of  No.  8 Pittsburg  slack  will  be 

the  same  as  Pittsburg  slack.”  By  telegram  of  October  29th 
the  defendants  assented  to  this  substitution. 

For  the  plaintiffs  it  is  said  that  “ delivered  price  ” was 
intended  to  mean  the  cost  to  defendants  on  the  railway  track 
at  London  ($1.25  + $2.10);  that  such  is  the  well  known  mean- 
ing of  this  term  in  the  trade,  and  that  it  must  or  should  have 
been  so  understood  by  the  defendants. 

For  the  defendants  it  is  urged  that  they  took  these  words 
to  refer  to  price  f.o.b.  at  the  mines,  and  that  there  is  no  trade 
usage  affixing  any  other  meaning  to  these  words  such  as  the 
plaintiffs  allege.  They  further  say  that,  in  view  of  the  definite 
contract  subsisting  prior  to  the  substitution,  the  plaintiffs 
cannot  be  heard  to  say  that  price  at  the  mines  is  not  to  be 
taken  as  the  true  sense  of  the  words,  “ delivered  price.”  The 
plaintiffs’  general  manager  swore  at  the  trial  that  he  used  these 
words  to  signify  the  price  at  London,  the  ultimate  destination 
of  the  coal ; the  defendants’  manager,  Mr.  Carr,  on  the  other 
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hand,  swore  that  he  interpreted  “ delivered  price  to  mean  $1.25 
f.o.b.  cars  at  mine  and  that  is  the  point  of  delivery.” 

The  learned  Judge  told  the  jury  that  unless  they  could 
conclude  that  these  words,  “ delivered  price  ” were  proved  to 
mean,  by  special  usage,  what  the  plaintiffs  contended — their 
verdict  should  be  for  the  defendants ; adding  that,  “ if  the 
defendants  did  not  so  understand  it  and  if  the  letters  are 
ambiguous  in  their  terms,”  the  same  result  should  follow. 

Apart  from  the  positive  testimony  above  alluded  to,  the 
fact  that  the  prior  contract  had  unquestionably  been  for 
delivery  at  the  mine,  makes  it  possible  that  the  defendants  may 
have  understood  the  term  “ delivered  price  ” to  mean  the  price 
at  the  former  agreed  point  of  delivery.  On  the  other  hand,  in 
the  light  of  the  defendants’  letter  of  October  27  th  asking  that 
shipments  be  accompanied  by  invoices  made  out  at  mine  price, 
followed  by  the  plaintiffs’  letter/ of  October  28th  calling 
attention  to  the  defendants’  omission  to  express  their  assent  to 
the  proposed  substitution,  and  reiterating  the  term  of  the 
proposal — “ the  delivered  price  to  be  the  same  ” — and  in  view 
of  the  obvious  reference  to  London  as  the  point  of  delivery 
whenever  the  plaintiffs  use  that  term  in  their  correspondence — 
notably  in  their  letter  of  October  17  th — can  it  be  said  that  the 
defendants  could  reasonably  have  supposed  that  the  plaintiffs 
by'  “ delivered  price  ” meant  price  at  the  mine  ? If  so,  the 
words  in  question  being  theirs,  the  plaintiffs  could  not  be  heard 
to  controvert  such  reasonable  interpretation  of  the  defendants : 
Mayer  v.  Isaac  (1840),  6 M.  & W.  605,  atp.  612,  Alderson,  B. 
But,  if  obliged  to  determine  this  question,  I should  incline 
strongly  to  a negative  answer. 

The  evidence  would  not  justify  a finding  that,  even  if  these 
words  bear  in  the  trade  the  special  meaning  alleged  by  the 
plaintiffs,  this  fact  was  known  to  the  defendants. 

Putting  the  matter  in  the  most  favourable  position  for  the 
defendants,  I am  satisfied  that,  for  whatever  mistake  there  may 
have  been  on  the  part  of  the  defendants’  manager  as  to  the 
meaning  of  the  words  “delivered  price,”  used  by  the  plaintiffs, 
the  latter  should  not  be  held  responsible  so  as  to  bind  them  by 
the  interpretation  put  by  Mr.  Carr  on  this  expression. 

The  defendants  say  they  meant  to  buy  coal  at  the  mine  for 
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$1.25  per  ton : the  plaintiffs  intended  to  sell  coal  at  London  for 
$3.35  per  ton.  The  plaintiffs  counted  upon  saving  forty  cents 
per  ton  on  the  freight  to  offset,  as  they  allege,  the  extra  cost  to 
them  of  the  exchanged  article : the  defendants  claim  to  have 
relied  upon  the  same  saving  to  compensate  for  what,  they  say, 
is  an  inferiority  in  the  quality  of  the  substituted  coal.  If, 
without  any  fault  on  either  side,  (which  I think  is  the  most 
favourable  light  in  which  the  defendants  can  put  their  case) 
this  misunderstanding  arose,  that  there  was  no  contract  would 
be  the  proper  conclusion:  Raffles  v.  Wichelhaus  (1864),  2 
H.  & C.  906. 

The  first  shipment  of  coal  reached  London  before  November 
14th.  On  that  day  the  defendants  passed  it  through  the 
Canadian  customs.  The  invoice  received  for  that  shipment 
shewed  the  price,  f.o.b.  at  mine,  as  requested.  The  figure  was 
$1.65  per  ton.  The  defendants’  manager  noticed  this,  and,  as 
he  says,  “ recognized  that  a mistake  had  been  made.”  He 
might  then  have  repudiated  the  contract,  if  he  had  reasonably 
misunderstood  its  terms ; he  certainly  had  an  opportunity,, 
before  accepting  or  using  any  of  the  coal,  to  clear  up  any  such 
misunderstanding ; he  might  have  prevented  further  shipments. 
But,  with  this  invoice  in  their  possession,  without  communicat- 
ing with  the  plaintiffs,  the  defendants  proceed  to  take  and  use 
this  coal.  Other  shipments  are  invoiced  at  the  same  price. 
These  also  are  taken  and  used.  Not  until  December  26th,. 
when  the  first  payment  is  received  by  them  at  the  rate  of  $1.25 
per  ton,  have  the  plaintiffs  any  intimation  of  the  defendants’^ 
misunderstanding  or  mistake.  By  that  time  all  the  coal  had 
been  shipped  and  most,  if  not  all,  of  it  had  been  received  by 
the  defendants.  On  December  31st  they  first  write  to  the 
plaintiffs  claiming  that  the  invoice  price  should  have  been 
$1.25  and  not  $1.65  per  ton. 

Having  thus,  if  in  law  there  was  no  contract,  deprived  the 
plaintiffs  of  all  opportunity  of  dealing  with  what  was  in  that' 
case  their  own  coal,  having  chosen  to  assume  that  a plain,  clear 
invoice  at  $1.65  was  a mere  accidental  mistake  for  $1.25, 
should  the  defendants  be  allowed  to  insist  upon  paying  for 
this  coal,  so  kept  and  consumed,  only  the  price  at  which  they 
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say  they  thought  they  had  purchased  it  ? Certainly  not  in  my 
opinion. 

These  facts  and  their  important  bearing  upon  this  case  were 
not  called  to  the  attention  of  the  jury  by  the  learned  trial 
Judge.  The  plaintiffs’  counsel  did  not,  however,  object  to  the 
nharge  upon  this  ground,  nor  did  he  ask  that  any  stress  should 
be  laid  upon  this  aspect  of  the  case.  He  does  not  even  now 
advance  this  conduct  of  the  defendants  as  a specific  ground  of 
appeal.  Yet,  regarding,  as  I do,  the  defendants’  acts  and 
omissions,  after  receipt  of  the  plaintiffs’  invoices,  as  conclusive 
u,gainst  them,  I think  the  plaintiffs  should  not,  by  reason  of 
mere  oversight  of  counsel,  be  denied  their  legal  rights. 

By  dealing  with  the  coal,  as  they  did,  upon  receipt  of  the 
invoices,  the  defendants  in  my  opinion  estopped  themselves 
from  denying  that  these  invoices  correctly  shewed  the  price 
they  were  to  pay,  or  rather  the  determining  element  of  that 
price:  Carr  v.  London  and  North-Western  R.W.  Co.  (1875) 
L.R.  10  C.P.  307,  at  p.  317,  per  Brett,  J. 

Having,  at  the  highest,  a right  then  to  elect  to  repudiate 
the  contract,  the  defendants  saw  fit  to  affirm  and  take  advan- 
tage of  it,  influenced  probably  by  the  stringency  which  the 
evidence  shews  prevailed  at  that  time  in  the  coal  market — a 
condition  of  affairs  of  which  some  of  us  have  recollections  both 
vivid  and  unpleasant. 

The  judgment  below  should  therefore  be  set  aside,  and 
judgment  entered  for  plaintiffs  for  $287.38  with  costs  of  action 
and  of  this  appeal. 


D.  C. 
1904 

Burton, 
Beidler  & 
Phillips  Co. 

V. 

London 
Street 
Railway  Co. 

Anglin,  J. 


Britton,  J. : — The  evidence  plainly  shews  that  the  defend- 
ants desired  to  get  coal  and  to  have  the  price  determined,  as 
the  price  for  coal  delivered  f.o.b.  at  London. 

The  plaintiffs  were  willing  to  sell,  and  that  the  price  f.o.b. 
London  should  be  fixed  and  agreed  upon— but  they  were  not  will- 
ing to  take  the  risk  of  either  speedy  delivery  or  of  delivery  at 
all  owing  to  the  conditions  then  existing  which  affected  the 
obtaining  of  coal  from  the  mines.  Under  the  exceptional 
conditions  as  to  price  and  delivery  of  coal  in  the  autumn  of 
1902,  it  is  clear  that  defendants  would  be  anxious  to  know,  at 
the  start,  what  the  coal  would  cost  delivered  at  London  and  the 
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plaintiffs  would  be  careful  not  to  take  chances  of  delivery  at 
London. 

If  coal  could  not  be  delivered  at  London  plaintiffs  were  not 
to  be  liable.  The  property  in  the  coal  passed  to  defendants 
when  delivered  on  the  cars  at  the  point  of  shipment.  This  is 
not  a question  of  property — but  of  price,  and  that,  as  it  appears 
to  me  was  a price  the  defendants  were  to  pay  when  they 
received  the  coal  at  London — the  total  cost  of  the  coal  at 
London. 

If  no  bargain  can  be  made  out  from  the  correspondence — 
then  what  did  the  defendants  understand,  before  using  the 
coal,  the  contention  of  the  plaintiffs  to  be  ? The  plaintiffs 
required  to  get  $1.65  at  the  mine,  so  that  with  freight  the 
price  would  be  $3.35  at  London.  The  defendants  knew  that 
the  plaintiffs  invoiced  the  coal  at  $1.65 — the  defendants  paying 
freight  in  addition.  If  not  prepared  to  accept  it  at  that  price, 
they  should  have  rejected  it — and  if  they  had,  the  plaintiffs 
could  have  realized  the  $1.65  and  more,  over  and  above  all 
charges.  The  defendants  having  accepted  and  used  the  coal 
should  not  be  heard  now  to  say  that  although  the  coal  cost 
plaintiffs  more  they  are  not  to  be  entitled  to  get  the  benefit  of 
reduced  freight  rate. 

I think  plaintiffs  entitled  to  recover.  The  appeal  should  be 
allowed. 


Falconbridge,  C.J.K.B.,  concurred. 


G.  F.  H. 
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[MACMAHON,  J.] 

Ritchie  v.  Centkal  Ontario  R.W.  Co. 

AND 

Weddell  et  al.  v.  Ritchie  et  al. 

Railway — Receiver — Authority  to  Construct  Portion  of  Line — Objection  of  Bond- 
holders— Order  for  Sale  of  Road. 

The  Court  will  not  grant  to  the  receiver  and  manager  of  a railway  authority  to 
proceed  with  the  construction  of  a small  portion  of  the  incompleted  part  of 
the  line  of  railway,  where  it  is  questionable  whether  such  construction  will 
be  of  any  real  benefit  to  the  undertaking,  and  in  the  face  of  the  opposition 
of  those  of  the  bondholders  whose  interest  is  largely  in  excess  of  those  desir- 
ing it,  and  in  the  face  of  a judgment  directing  a sale  of  the  road. 

This  was  a motion  on  behalf  of  S.  J.  Ritchie  as  a bond- 
holder of  the  Ontario  Central  Railway  for  an  order  authorizing 
and  directing  the  receiver  and  manager,  George  Collins,  to  pro- 
ceed with  the  construction  upon  the  extension  of  the  Central 
Ontario  Railway  from  its  present  terminus,  a short  distance 
beyond  the  town  of  Bancroft,  in  order  to  elfect  a junction  with 
the  Canada  Atlantic  Railway  at  or  near  the  station  of  Whitney 
on  the  latter  railway,  including  the  construction  of  an  iron 
bridge  over  the  York  river,  about  a mile  beyond  the  present 
northern  terminus,  to  cost  from  $4,000  to  $6,000,  the  construc- 
tion of  such  work  of  extension  to  be  paid  for  out  of  the  accrued 
earnings  of  the  said  railway  in  the  hands  of  the  receiver  and 
manager,  George  Collins,  and  the  work  to  be  proceeded  with 
from  time  to  time  as  in  the  judgment  of  the  said  George  Collins 
might  be  advisable  and  as  might  be  warranted  by  the  amount 
of  surplus  earnings  in  his  hands. 

Walter  Barwick,  K.C.,  and  J.  H.  Moss,  for  the  motion. 

T.  P.  Galt,  for  R.  Weddell  and  T.  C.  Blackstock,  also  bond- 
holders, contra. 

May  7.  MacMahon,  J. : — The  Central  Ontario  Railway 
runs  from  Picton,  in  the  county  of  Prince  Edward,  to  Bancroft, 
in  the  county  of  Hastings,  a distance  of  ninety-two  miles — the 
last  extension  north  from  Coe  Hill  to  Bancroft  having  been 
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built  during  the  years  1882-3-4.  And  the  application  is  to 
authorize  an  extension  from  its  present  terminus  at  Bancroft 
to  Whitney,  a distance  of  about  forty  miles. 

George  Collins,  who  had  been  many  years  in  the  employ  of 
the  railway,  was  on  the  14th  October,  1902,  by  an  order  of 
Mr.  Justice  Britton,  appointed  receiver  and  manager  of  the 
railway;  and,  on  the  12th  March,  an  order  was  made  by  me 
sanctioning  the  expenditure  made  by  him  of  about  $15,000  in 
erecting  a station  at  Trenton.  And  upon  consent  of  the  plain- 
tiff, Samuel  J.  Ritchie,  and  of  the  defendants,  Weddell  and 
Blackstock,  I further  ordered  that  the  said  receiver  be  author- 
ized to  make  necessary  expenditures  not  to  exceed  the  sum  of 
$4,000  in  and  about  the  survey  of  the  proposed  extension  of 
the  line  of  the  Central  Ontario  Railway  from  its  present 
terminus,  a short  distance  beyond  the  town  of  Bancroft,  to 
effect  a junction  with  the  Canada  Atlantic  Railway  at  or  near 
the  station  of  Whitney  on  the  latter  railway. 

The  consent  of  the  defendants  Weddell  and  Blackstock  was 
given  to  the  latter  expenditure  upon  the  understanding  and 
condition  that  the  consent  to  the  expenditure  of  such  sum  of 
$4,000  should  not  be  deemed  to  impliedly  authorize  any 
further  expenditure  that  might  be  required  to  complete  such 
surveys  in  case  the  said  sum  of  $4,000  should  be  insufficient 
for  the  purpose,  nor  should  the  consent  of  the  said  Robert 
Weddell  and  Thomas  Gibbs  Blackstock  to  such  expendi- 
ture for  surveys  be  deemed  or  construed  in  any  wise  as  an 
approval  or  consent  by  the  said  Weddell  and  Blackstock  to  the 
receiver  entering  upon  the  construction  of  the  said  proposed 
extension  or  expending  any  of  the  moneys  in  his  hands  for 
such  purpose. 

From  the  affidavits  of  Mr.  Evans,  the  chief  engineer 
of  the  railway,  it  appears  that  he  has  made  a survey  and 
located  the  proposed  line  from  Coe  Hill,  a distance  of  about 
twenty-eight  miles,  and  estimates  the  cost  of  the  entire  exten- 
sion at  $15,000  per  mile,  or  an  aggregate  of  $600,000  for  the 
forty  miles. 

The  receiver  has  on  hand  the  sum  of  $75,000,  being  the 
earnings  of  the  railway  after  meeting  current  expenses. 

In  1900  the  Legislature  of  the  Province  of  Ontario  (62  & 63. 
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Viet.  eh.  29),  granted  to  the  Central  Ontario  Railway  out  of  the 
Consolidated  Revenue  Fund  a eash  subsidy  for  the  eonstruetion 
of  an  extension  from  a point  at  or  near  Baneroft  to  a point  on 
the  line  of  the  Canada  Atlantie  Railway  Company  between 
Madawaska  and  Whitney,  a distanee  not  exeeeding  forty  miles, 
of  $3,000  a mile,  or  $120,000  altogether. 

By  a statute  of  the  Dominion  of  Canada  (3  Edw.  VII.,  eh. 
57),  the  Governor-General  was  authorized  to  grant  a subsidy 
for  this  same  extension  of  forty  miles,  of  $3,200  per  mile,  if 
the  eonstruetion  should  not  eost  more  than  $15,000  on  the 
average  per  mile,  and  a further  subsidy  beyond  the  sum  of 
$3,200  per  mile  of  fifty  per  eent.  on  so  mueh  of  the  average 
eost  of  the  mileage  subsidized  as  is  in  exeess  of  $15,000  per 
mile,  sueh  subsidy  not  exeeeding  on  the  whole  the  sum  of 
$6,400  per  mile. 

It  is  designed  to  build  at  present  five  miles  of  the  proposed 
extension  north  from  Baneroft.  If  this  extension  should  be 
proeeeded  with,  it  would  involve  the  building  of  a bridge 
aeross  York  river,  and  it  is  said  a steel  bridge  would  be  more 
eeonomieal  than  any  other  strueture,  and  tenders  have  been 
reeeived  for  plate  girders  100  feet  over  all,  varying  from 
$4,190  to  $6,000.  This  expenditure  would  add  considerably  to 
the  mileage  cost  of  the  five  mile  extension. 

The  receiver  states  in  his  aflSdavit  that  he  believes  the 
extension  of  the  road  to  the  Canada  Atlantic  Railway  will 
greatly  enhance  both  the  earning  power  of  the  road  and  its 
selling  value. 

The  total  value  of  the  bonds  and  coupons 
of  the  railway  held  by  Blackstock 
and  Weddell  and  Burke  amount  to...  $2,752,580 
The  total  value  of  bonds  and  coupons 

belonging  to  S.  J.  Ritchie  amount  to..  1,897,550 

$885,030 

No  interest  has  been  paid  on  the  bonds  for  many  years,  and 
in  April,  1902,  an  action  was  commenced  by  the  Toronto 
General  Trusts  Corporation  (who  are  trustees  for  a number 
of  the  mortgage  bondholders)  on  behalf  of  themselves  and 
of  all  the  mortgage  bondholders  of  the  Central  Ontario 
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Railway,  against  that  company  for  a sale  of  the  railway  and 
undertaking  of  the  company.  The  action  was  tried  before  the 
Chancellor,  who  gave  judgment  in  favour  of  the  plaintiffs, 
directing  a sale  of  the  road  (6  O.L.R.  1). 

Messrs.  Blackstock  and  Weddell  strongly  oppose  the  motion, 
and  allege  in  their  affidavits  that  unless  the  company  was 
possessed  of  the  necessary  funds  to  complete  the  entire  exten- 
sion it  would  be  an  act  of  folly  to  enter  upon  the  construction 
of  any  part  of  the  road ; and  also  that  it  may  in  the  near 
future  be  necessary  to  expend  a considerable  sum  in  renewing 
portions  of  the  rolling  stock. 

No  application  of  this  nature  has,  that  I am  aware  of,  ever 
been  made  in  Great  Britain  or  Canada ; but  such  applications 
have  been  granted,  under  exceptional  circumstances,  in  a few 
instances  in  the  United  States. 

It  is  said  in  High  on  Receivers  (3rd  ed.),  sec.  390:  “The 
usual  practice  of  courts  of  equity,  in  appointing  receivers  over 
railway  corporations,  is  to  prescribe  in  the  order  of  appointment 
the  functions  and  duties  of  the  receiver,  which  may  be  modified 
or  extended  from  time  to  time  by  further  order  of  court,  as 
the  exigencies  of  the  case  may  require.  In  general,  these 
duties  comprise  the  operation  and  management  of  the  road,  the 
payment  of  current  expenses,  and  the  application  of  the  residue 
of  the  earnings  and  receipts  to  the  extinguishment  of  the 
indebtedness,  to  secure  which  the  receiver  was  appointed. 
The  receiver  is  seldom  authorized  to  enlarge  the  operations  of 
the  company  or  to  extend  its  line  of  road,  his  functions  being 
usually  limited  to  the  management  of  the  property  in  its  exist- 
ing condition  for  the  protection  of  creditors,  and  subject  always 
to  the  supervision  of  the  court.  And  the  better  doctrine 
undoubtedly  is,  that  the  power  of  the  court  extends  only  to  the 
custody  and  preservation  of  the  property,  and  that  it  has  no 
power  to  extend  or  to  complete  a railway  enterprise,  and  for 
this  purpose  to  raise  money  by  charging  the  railway  and  its 
appurtenances  with  liens  which  shall  supersede  prior  mortgages, 
without  the  consent  of  the  holders  of  such  mortgages.  In 
extreme  cases,  however,  the  courts  have  authorized  the  exten- 
sion or  completion  of  a road  by  a receiver  when  necessary  to 
its  successful  maintenance  and  operation,  or  to  prevent  the 
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forfeiture  of  valuable  land  grants  and  franchises  which  would 
result  from  the  non-completion  of  the  road  within  the  time 
fixed  by  law.  And  in  such  cases,  the  receivers  have  been 
authorized  to  issue  debentures  or  certificates,  to  meet  the 
expenses  of  construction,  which  were  made  a first  lien  upon  the 
railway.  In  general,  however,  the  courts  look  with  extreme 
jealousy  upon  any  proposition  for  the  extension  of  railway 
projects  by  their  receivers ; and,  ordinarily,  before  such  an 
expenditure  is  authorized  by  the  court,  there  should  be  a 
reference  to  a Master  to  determine  the  necessity  for  the 
contemplated  improvement.” 

In  Hale  et  at.  v.  Nashua  and  Lowell  Railroad  (1880), 
60  N.H.  333,  in  a suit  for  an  adjustment  of  the  priorities,  and 
for  the  foreclosure  brought  by  the  mortgage  bondholders  of 
the  M.  & K.  railroad,  it  appears  that  the  court  appointed  a 
receiver,  and  at  the  time  of  his  appointment  it  required  an 
estimated  expenditure  of  $17,500  to  complete  the  railway,  and 
the  order  providing  for  his  appointment  gave  him  power  to 
preserve,  complete  and  operate  the  railway.  The  plaintiffs  had 
furnished  funds  to  the  receiver  to  complete  the  road  and  put  it 
in  operation,  and  claimed  a first  lien  on  the  property. 

The  Supreme  Court  of  New  Hampshire,  in  its  judgment 
upholding  the  plaintiffs’  contention,  said  (page  341); — “The 
appointment  of  a receiver  was  necessary  for  the  preservation  of 
the  property  for  the  bondholders  and  others  interested,  and  to 
I secure  to  the  public  any  benefits  it  might  be  entitled  to  from 
the  grant  of  the  franchise.  The  neglect  or  inability  of  the 
corporation,  and  the  neglect,  inability,  or  refusal,  of  any  or  all 
of  the  bondholders,  by  reason  of  disagreements,  controversies, 
: and  fear  of  further  loss,  to  complete  and  put  the  road  in 

I operation,  left  the  property,  created  by  large  advances  and 
expenditures,  unproductive  and  fast  going  to  ruin.  The 
expenditures  of  the  receiver  in  saving  the  property  and  render- 
ing it  productive  have  been  for  the  benefit  of  all  the  bond- 
] holders,  and  it  would  be  inequitable,  and  a hardship  on  those 
j who  have  furnished  the  means  of  creating  a substantial  benefit 
for  all,  to  bear  the  whole  burden.  Reasonable  expenditures  of 
this  kind  made  by  trustees  appointed  by  the  court,  in  preserv- 
ing and  giving  permanent  value  to  property  pledged  as 
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security  for  debts,  have  invariably  been  allowed  and  distributed 
so  that  all  creditors  should  proportionally  share  the  burden.” 

In  Wallace  v.  Loomis  (1877),  97  U.  S.  146,  a bill  was  filed 
in  equity  by  the  plaintiffs  as  trustees  for  the  first  mortgage  of 
the  Alabama  and  Chattanooga  R.W.  Co.  for  foreclosure  and 
sale,  and  also  to  remove  a cloud  upon  the  title  caused  by  the 
bankruptcy  of  the  company  by  the  seizure  of  its  property  by 
the  Governor  of  Alabama,  and  the  sale  thereof  by  the  assignees 
in  bankruptcy ; also  to  protect  and  preserve  the  property  from 
waste  and  dilapidation  until  it  could  be  applied  in  satisfaction 
of  the  mortgage. 

No  opposition  was  made  to  the  appointment  of  receivers  as 
asked,  and  the  appointment  was  consented  to  by  the  Governor 
of  Alabama  and  acquiesced  in  by  all  the  parties. 

In  the  judgment  of  the  Court,  delivered  by  Mr.  Justice 
Bradley,  he  said  (pages  162-3):  “The  power  of  a court  of 
equity  to  appoint  managing  receivers  of  such  property  as  a 
railroad,  when  taken  under  its  charge  as  a trust  fund  for  the 
payment  of  encumbrances,  and  to  authorize  such  receivers  to 
raise  money  necessary  for  the  preservation  and  management  of 
the  property,  and  make  the  same  chargeable  as  a lien  thereon 
for  its  repayment,  cannot,  at  this  day,  be  seriously  disputed. 
It  is  a part  of  that  jurisdiction,  always  exercised  by  the  Court, 
by  which  it  is  its  duty  to  protect  and  preserve  the  trust  funds 
in  its  hands.  It  is,  undoubtedly,  a power  to  be  exercised  with 
great  caution;  and,  if  possible,  with  the  consent  or  acquiescence 
of  the  parties  interested  in  the  fund.  In  the  present  case,  it 
appears  that  the  parties  most  materially  interested  either 
expressly  consented  to  the  order  or  offered  no  objection  to  it.” 

And  in  the  case  of  Stanton  et  al.  v.  Alabama,  etc.,  R.W. 
Co.  (1875),  2 Woods  U.S.C.C.  506,  where  a decayed  and 
dilapidated  railroad  and  its  appurtenances  were  in  the  posses- 
sion of  receivers  by  authority  of  a decree  of  court,  made  in  a 
cause  brought  by  trustees  of  a first  mortgage  to  foreclose  the 
same,  and  it  was  necessary  to  borrow  money  in  order  to 
preserve  the  road  and  complete  some  inconsiderable  portions 
thereof,  and  to  put  it  in  condition  for  the  transaction  of  its 
business,  it  was  held  that  the  court  may  authorize  the  receivers 
to  borrow  money  or  such  purposes,  and  make  the  sums  so 
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borrowed  a lien  on  the  railroad  property  superior  to  that  of  the 
first  mortgage. 

In  Kennedy  & Co.  v.  St.  Paul  and  Pacific  R.W.  Oo.  (1873),  2 
Dillon  C.C.  448,  the  court,  in  order  to  prevent  a valuable  land 
grant  in  favour  of  a railroad  company  from  lapsing,  appointed 
a receiver  at  the  instance  of  bondholders  of  the  company,  whose 
principal  security  was  the  said  lands,  and  the  receiver  was 
empowered  to  borrow  money  to  complete  the  unfinished 
portions  of  the  road,  and  his  debentures  issued  for  that  purpose 
were  made  a lien  on  the  road  and  lands  of  the  company. 

In  1878 — after  one  hundred  and  twenty-five  miles  of  the 
road  had  been  built  by  the  receiver,  under  the  order  of  the 
court  made  in  1873 — an  application  was  made  by  the  receiver 
in  the  a^bove  case  of  Kennedy  & Co.  v.  St.  Paul  and  Pacific 
R.W.  Co.  (5  Dillon  C.  C.  Rep.  519),  for  authority  to  construct 
the  unfinished  portions  of  the  road,  and  to  issue  debentures  to 
raise  money  for  that  purpose. 

The  headnote  to  the  report  states : “ Under  the  extra- 
ordinary circumstances  of  this  cause,  the  trustees  and  four- 
fifths  of  the  bondholders  consenting,  and  none  opposing,  the 
court,  in  order  to  prevent  the  forfeiture  of  the  franchises  of 
the  company  and  the  loss  of  a valuable  land  grant,  authorized 
the  receiver  to  construct  the  unfinished  portions  or  links  of  the 
road,  out  of  moneys  to  be  furnished  by  bondholders ; but  the 
court  refused  to  issue  debentures  as  a means  of  credit  in 
advance  of  actual  construction,  or  to  permit  the  receiver  to 
incur,  for  construction  purposes,  any  indebtedness  beyond  the 
amount  of  money  furnished  by  the  bondholders.  AVhen  the 
road  should  be  fully  completed,  the  order  provided  for  the 
payment  of  the  actual  cost  thereof  by  debentures,  which  should 
be  a lien  upon  the  property  to  the  extent  indicated.” 

Mr.  Justice  Dillon,  in  delivering  the  judgment  of  the  court, 
said  (pages  525-6) : “ I assent,  in  the  fullest  manner,  to  the 
proposition  that  a court  of  equity  ought  not  to  enter  upon  the 
work  of  either  operating  or  building  a railway,  if  this  can 
possibly  be  avoided  without  the  certain  and  great  sacrifice  of 
the  rights  and  securities  of  the  parties  in  interest.  The 
original  order  in  this  case  was  made  upon  this  principle  and 
upon  the  exceptional  case  which  the  record  presented  {Kennedy 
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V.  St  Paul  and  Pacific  R.  W.  Go.,  2 Dillon  448).  It  is  not  to 
be  inferred  from  the  report  of  that  case  that  authority  even  to 
complete  the  building  of  an  unfinished  line  of  railway,  and  to 
issue  debentures  for  that  purpose,  is  to  be  conferred  without  an 
overwhelming  and  irresistible  necessity.  When  such  authority 
is  conferred,  it  ought  to  be  guarded  with  the  utmost  care. 

“ I have  given  to  the  present  application  great,  and  even 
anxious,  consideration.  It  is  the  first  step  that  costs.  The 
work  of  constructing  the  unfinished  lines  had  better  not  be 
entered  upon  than  to  enter  upon  it  and  fail,  leaving  the  road 
still  unfinished.  That  would  not  improve  the  security,  and 
would  greatly  add  to  the  existing  embarrassments  and  com- 
plications. 

“ Although  the  commission  has  recommended  debentures  as 
a means  of  raising  the  money  necessary  to  complete  the  road,  I 
have,  on  consideration,  concluded  not  to  authorize  their  issue, 
or  to  permit  the  receiver  to  incur  any  indebtedness  whatever 
for  this  purpose. 

“ What  I am  willing  to  authorize  the  receiver  to  do,  on  the 
conditions  and  restrictions  to  be  specified  in  the  order,  is : Out 
of  moneys  to  be  furnished  him  by  the  parties  in  interest,  and 
not  otherwise,  to  proceed  to  construct  and  equip  the  unfinished 
portions  of  the  road  at  the  lowest  cost  in  cash ; the  receiver  to 
be  prohibited  from  contracting  any.  debt  or  liability  under  this 
order  in  excess  of  the  money  actually  furnished  to  and  received 
by  him.  The  parties  in  interest  asking  for  the  order  must 
execute  an  instrument  agreeing  to  furnish  money  sufiicient  to 
complete  the  road ; and  the  trustees  for  the  bondholders,  and 
the  bondholders’  committee,  must  also  formally  assent  to  this 
order.” 

The  judgment  then  gives  directions  as  to  the  issue  of . 
debentures  as  stated  in  the  headnote. 

See  also  Miltenherger  v.  Logansport  R.W.  Go.  (1882),  106 
U.S.  286 ; Jerome  v.  McGarter  (1876),  94  U.S.  734-738. 

In  the  bonds  valued  at  $2,752,580  held  by  Blackstock  and 
Weddell,  are  included  the  value  of  300  bonds  at  one  time  held 
by  the  Bank  of  Ottawa,  and  sold  by  the  bank  to  Blackstock r, 
and  Weddell,  which  sale  was  held  to  be  valid  by  Mr.  Justice 
Street  by  an  order  dated  22nd  April  last. 
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A claim  was  made  by  S.  J.  Ritchie  to  the  225  bonds  in  the 
possession  of  Judge  Burke,  but  Mr.  Justice  Meredith  decided 
against  Ritchie’s  claim  thereto,  holding  that  the  bonds  were 
the  property  of  Judge  Burke. 

Some  bonds  are  held  by  the  Toronto  General  Trusts 
Corporation  as  trustee  for  the  holders  thereof,  but  the  Trusts 
Corporation  was  not  represented  on  this  motion. 

The  bond  interest  of  Blackstock,  Weddell  and  Burke,  who 
oppose  the  application,  are  largely  in  excess  of  those  of  Mr. 
Ritchie,  who  supports  the  application. 

It  was  stated  during  the  argument  that  for  some  time  past 
the  Central  Ontario  Railway  had  been  earning  $6,000  a month 
in  excess  of  all  expenditures  in  connection  with  the  working 
of  the  road. 

The  receiver  since  his  appointment  has  expended  consider- 
able sums  in  repairs  on  the  roadway  and  in  providing  necessary 
rolling  stock  for  its  proper  working,  ^o  that  between  Picton 
and  Bancroft  the  whole  of  the  ninety-two  miles  is  at  present  in 
condition  to  carry  all  the  traffic  that  may  be  offered,  and 
with  its  present  earning  power  it  should,  in  the  near  future,  be 
able  to  make  a return  in  the  way  of  interest  to  the  bond- 
holders. 

The  Central  Ontario  Railway  is  entitled,  as  already  stated, 
to  subsidies  from  the  Dominion  and  the  Province  amounting  in 
the  aggregate  to  $6,200  per  mile.  In  the  Act  granting  the 
subsidy  by  the  Province,  there  is  no  time  mentioned  when  the 
mileage  subsidy  is  to  be  paid,  whether  during  the  progress  of 
the  work  or  at  its  completion.  But  the  Dominion  Act  provides : 
4. — (b).  That  it  may  be  paid  by  instalments  on  the  com- 
pletion of  each  ten  mile  section  ; 

(c).  Upon  the  progress  estimated  on  the  certificate  of  the 
chief  engineer  of  the  department  of  railways  and  canals  that 
in  his  opinion,  having  regard  to  the  whole  work  undertaken 
and  the  aid  granted,  the  progress  made  justifies  the  payment 
of  a sum  not  less  than  $30,000 ; 

Or  (d),  with  respect  to  (b)  and  (c),  part  one  way  and  part 
the  other. 

So  that  no  part  of  the  subsidy  could  be  demanded  from  the 
Dominion  in  respect  of  the  five  miles;  and  if  the  Province 
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were  to  pay  the  subsidy  on  the  five  miles,  the  amount  payable 
by  it  would  only  be  $15,000. 

In  considering  whether  it  is  advisable  in  the  interest  of  all 
the  bondholders  that  the  order  asked  for  should  be  granted,  it 
must  be  borne  in  mind  that  there  is  a judgment  directing  a 
sale  of  the  road.  And  the  question  naturally  arises,  in  the 
event  of  a sale,  what  benefit  will  accrue  from  the  proposed 
extension  ? The  five  miles,  including  the  bridge  across  York 
river,  would  cost  at  least  $80,000,  and  it  is  questionable  if  tho 
building  of  that  short  extension  would  be  of  any  benefit  to  the 
undertaking,  when  there  will  be  thirty-five  miles  of  road  yet 
to  be  built  before  the  proposed  extension  to  Whitney  is  com- 
pleted. As  said  by  Mr.  Justice  Dillon,  in  Kennedy  v.  St.  Paul 
and  Pacific  R.W.  Co.,  5 Dillon  C. C.,  at  p.  526:  “That  would 
not  improve  the  security”  (of  the  bondholders)  “and  would 
greatly  add  to  the  existing  embarrassments  and  complications.”^ 

None  of  the  bondholders  are  prepared  to  advance  a dollar 
towards  the  building  of  the  proposed  extension ; and  in  the 
face  of  the  opposition  of  the  bondholders  whose  interests  are 
largely  in  excess  of  the  bondholder  desiring  the  extension,  I do> 
not  think  the  order  asked  for  should  be  granted. 

The  motion  will  be  dismissed  with  costs. 


G.  F.  H. 
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[IN  CHAMBERS.] 

Ray  V.  Port  Arthur. 
Middleton  v.  Port  Arthur. 


Appeal — Extension  of  Time — Failure  to  Give  Security  in  Time. 

After  judgment  had  been  given  declaring  the  plaintiff  entitled  to  the  value  of 
certain  bonds,  which  the  defendant  had  failed  to  deliver  over,  such  value  to 
be  determined  by  a reference  to  the  local  Master,  and  after  a long  interval 
without  anything  having  been  done  under  the  reference,  it  was  transferred 
to  the  Master  in  Ordinary,  and  after  the  finding  of  the  Master,  and  appeals 
and  cross  appeals  therefrom,  the  plaintiff  for  the  first  time  claimed  interest 
on  such  value  from  the  date  of  the  breach,  and  moved  to  have  the  judgment 
amended  so  as  to  include  such  interest,  which  was  disallowed,  whereupon 
the  plaintiff  gave  notice  of  appeal  to  the  Court  of  Appeal,  but  did  not 
furnish  the  necessary  security  until  after  the  time  for  appealing  had  elapsed, 
the  Court,  under  the  circumstances,  refused  to  extend  the  time  for  the 
allowance  of  the  security,  and  the  setting  down  of  the  appeal. 

This  was  a motion  by  the  plaintiffs  to  extend  the  time  for 
allowance  of  the  security,  and  setting  down  an  appeal  to  the 
Court  of  Appeal  from  a judgment  of  Street,  J.,  dismissing  the 
plaintiffs’  petition  to  amend  the  judgment  at  the  trial.  Notice 
of  appeal  was  given  within  the  proper  time,  but  the  bond  for 
security  for  costs  was  not  filed  until  the  29th  April,  1904. 


The  motion  was  heard  on  May  5th,  1904,  in  Chambers, 
before  Osler,  J.A. 

J.  R.  Roaf,  for  the  motion. 

J.  H.  Moss,  contra. 

June  6.  Osler,  J.A. : — If  the  plaintiffs  had  proceeded 
regularly  the  appeal  ought  to  have  been  set  down  for  the 
session  of  the  Court  which  began  on  the  18th  April. 

The  course  of  the  earlier  proceedings  in  the  case  throws 
some  light  upon  the  merits  of  the  application. 

The  action  was  for  breach  of  an  agreement  to  deliver  to  the 
plaintiffs  on  the  9th  August,  1893,  bonds  of  the  Port  Arthur, 
Duluth  and  Western  Railway  Company.  It  was  tried  before 
Robertson,  J.,  during  three  days  in  June,  1894.  On  the  15th 
June,  1894,  judgment  was  given  declaring  that  as  the  defen- 
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dants  were  unable  to  specifically  perform  the  agreement,  the 
plaintiffs  were  entitled  to  be  paid  the  value  of  the  bonds  as  of 
the  9th  August,  1893,  and  it  was  referred  to  the  Master  to 
ascertain  such  value,  and  the  defendants  were  ordered  to  pay 
the  amount  so  ascertained,  with  the  costs  of  the  action. 
Nothing  was  said  about  the  payment  of  interest. 

No  further  proceedings  were  taken  in  the  case  until  March, 
1899,  when  the  reference  was  changed  from  Port  Arthur  to 
Toronto,  and  on  the  15th  December,  1900,  the  Master  found 
that  the  value  of  the  bonds  on  the  9th  August,  1893,  was  27c. 
in  the  dollar,  or  in  all  $4,725.  From  this  report  there  was  an 
appeal  and  cross-appeal  to  the  Divisional  Court,  both  of  which 
were  dismissed,  on  the  15th  April,  1901,  and  a further  appeal 
and  cross-appeal  to  this  Court,  which  were  also  dismissed,  on 
the  14th  April,  1903.  Then  for  the  first  time  the  plaintifis 
claimed  interest  from  the  9th  August,  1893.  The  defendants 
were  willing  to  pay,  and  have  paid,  the  amount  of  the  judgment 
with  interest  from  the  date  of  the  Master’s  report,  but  contend 
that,  as  the  judgment  at  the  trial  was  for  damages  only,  to  be 
ascertained  by  the  report,  and  made  no  provision  for  payment 
of  interest,  and  defendants  were  only  dii’ected  to  pay  the 
amount  so  ascertained,  interest  could  run  only  from  the  date  of 
the  report  as  upon  a judgment. 

The  plaintifis  thereupon,  in  December,  1903,  presented  to 
Street,  J.,  a petition  to  amend  the  judgment  at  the  trial  by 
inserting  a direction  that  defendants  should  pay  interest  from 
the  9th  August,  1893. 

The  merits  of  the  present  application  regarded  by  itself  are 
extremely  small.  The  delay  is  not  satisfactorily  accounted  for, 
perhaps  could  not  be  accounted  for,  and  has  resulted  in  the  loss 
of  a Court  for  which  the  case  might  have  been  set  down.  In 
some  cases  that  might  not  be  fatal,  even  with  less  excuse  for 
the  delay  than  is  here  ofiered. 

This,  however,  is  a case  which  called  for  special  diligence 
on  the  plaintiffs’  part  because 

(a)  There  had  been  the  most  remarkable  delay  in  moving 
for  the  relief  claimed  ; 

(b)  If  it  were  granted  the  defendants  would  be  unexpectedly 
ordered  to  pay  six  or  seven  years’  interest  which  had  really 
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accrued  owing  to  the  plaintiffs’  own  delay  in  prosecuting  the 
reference. 

The  justice  of  the  case  hardly  seems  to  warrant  the  granting 
of  an  indulgence  under  such  circumstances. 

Of  the  appeal  itself  the  chances  of  success  seem  of  the 
slightest.  There  is  no  evidence  of  mistake  in  drawing  up  the 
judgment,  or  that  the  judgment  itself  does  not  express  just 
what  the  learned  trial  Judge  intended.  For  aught  I see,  he  may 
have  deliberately  refrained  from  directing  payment  of  interest 
as  now  asked  for.  The  amount  would  have  been  a mere 
bagatelle  if  the  reference  had  been  proceeded  with,  as  it  should 
have  been,  at  once. 

The  case  of  Marsh  v.  Jones  (1889),  40  Ch.  D.  563,  cannot 
assist  the  plaintiff.  There  the  Court  of  Appeal  corrected  its 
own  judgment  by  directing  the  defendant  to  pay  interest  on  the 
purchase  money  of  property  from  the  date  at  which  he  had 
taken  possession,  though  nothing  had  been  said  in  the  original 
judgment  (by  which  a reference  as  to  price  had  been  directed) 
with  respect  to  interest,  nor  had  any  question  of  interest  been 
raised  at  that  time. 

The  motion  must  be  refused,  with  costs. 
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Mortgage — Collateral  Security  for  Notes — Release  of  Liability  on  Notes — Dis- 
charge of  Mortgage — Rights  of  Second  Mortgagee — Principal  and  Surety. 

A mortgage,  on  her  own  property,  made  by  a wife  to  the  plaintiffs,  to  which 
the  husband  was  a party,  but  without  conveying  or  joining  in  the  covenants, 
was  given  as  collateral  security  for  the  payment  of  certain  notes  made  by 
the  husband  and  wife  to  secure  the  husband’s  indebtedness.  Subsequently 
another  mortgage  was  given  by  the  wife  which  became  vested  in  the  defen- 
dants, a bank.  Further  liabilities  were  incurred  by  the  husband  to  the 
plaintiffs,  and  payments  were  made  on  account,  and  subsequently  the  whole 
indebtedness  was  adjusted,  the  plaintiffs  taking  in  payment  the  notes  of  the 
husband  alone,  maturing  at  several  future  dates,  in  substitution  for  the 
original  notes  which  the  plaintiffs  agreed  to  cancel  and  deliver  up.  Some- 
time after  this  the  wife  executed  an  agreement  recognizing  the  mortgage  to 
the  plaintiffs  as  existing  and  as  security  for  a certain  sum  : — 

Held,  that  the  effect  of  what  had  taken  place  was  to  extinguish  the  liability  on 
the  notes  secured  by  the  mortgage  to  the  plaintiffs,  and  the  mortgage  itself 
given  as  collateral  security  therefor,  and  that  the  right  to  have  it  discharged 
enured  to  the  benefit  of  the  holders  of  the  second  mortgage,  and  that  such 
right  was  not  affected  by  the  agreement  subsequently  entered  into  between 
the  wife  and  the  plaintiffs. 

This  was  an  interpleader  issue  tried  before  Ferguson,  J.,  at 
Brantford,  on  the  15th  December,  1903. 

The  evidence,  so  far  as  material,  is  set  out  in  the  judgment 
of  the  Divisional  Court. 

Brewster,  K.C.,  for  the  plaintiffs. 

Hellmuth,  K.C.,  and  Dromgole,  for  the  defendants. 

The  learned  Judge  gave  judgment  in  favour  of  the  defen- 
dants. 

From  this  judgment  the  plaintiffs  appealed  to  the  Divisional 
Court. 

On  the  29th  and  30th  March,  1904,  the  appeal  was  argued 
before  Falconbridge,  C.J.K.B.,  Britton,  and  Anglin,  JJ., 
when  the  same  counsel  appeared. 

May  25.  Anglin,  J.  : — This  is  an  interpleader  issue  directed 

to  determine  priority  between  a certain  mortgage,  dated  October 
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14th  and  registered  October  23rd,  1889,  made  by  Jane  Ann 
Livingstone  to  the  plaintiffs,  and  another  mortgage,  dated 
September  29  th  and  registered  October  1st,  1891,  upon  the 
same  lands,  made  by  Jane  Ann  Livingstone  and  her  husband, 
Elam  Livingstone,  to  one  Tanner  and,  by  certain  mesne 
assignments,  now  vested  in  the  defendants,  The  Molson’s  Bank. 
To  the  Waterous  mortgage  Elam  Livingstone  is  made  a party, 
but  he  neither  joins  in  mortgaging  the  property,  nor  in  the 
covenant  for  payment. 

The  proviso  for  redemption  in  the  Waterous  mortgage  is  as 
follows : — 

“ Provided  this  mortgage  to  be  void  on  payment  of  eleven 
hundred  and  one  and  50/100  dollars  of  lawful  money  of  Canada, 
with  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum  after 
each  instalment  is  due  as  follows:  The  sum  of  $275  on  the  first 
day  of  December,  1890  ; the  sum  of  $410  on  the  first  dayof  June, 
1891  ; and  the  balance  of  $416.50  on  the  first  dayof  December, 
1891,  with  interest  on  all  amounts  after  due  until  paid  at  the 
rate  aforesaid,  and  for  which  amounts  the  said  mortgagor  has 
given  her  promissory  notes,  signed  also  by  the  party  of  the 
second  part,  this  mortgage  being  given  as  collateral  security 
only  to  said  promissory  notes,  and  taxes  and  performance  of 
statutory  labour.” 

The  indebtedness  represented  by  these  notes  and  secured  by 
this  mortgage  was  primarily  the  liability  of  Elam  Livingstone. 
That  the  mortgagor,  Jane  Livingstone,  held  the  position  of  a 
guarantor  or  surety  to  the  plaintiffs  for  payment  of  this  debt  of 
her  husband  is  not  disputed. 

After  taking  this  mortgage  the  Waterous  Company  allowed 
Elam  Livingstone  to  incur  further  liabilities  to  them  and 
received  from  him  payments  on  account  from  time  to  time.  It 
appears  that  Livingstone  was  throughout,  and  still  is,  the 
plaintiffs’  debtor  for  a large  sum  of  money. 

Mr.  Justice  Ferguson,  who  tried  the  issue  at  Brantford  on 
December  15th,  1903,  at  the  close  of  the  trial  gave  judgment 
in  favour  of  the  defendants,  the  bank,  holding  that,  as  against 
them,  the  plaintiffs’  mortgage  had  been  satisfied  and  had  ceased 
to  exist  as  a prior  charge  upon  Mrs.  Livingstone’s  property. 
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The  learned  Judge  took  the  view  that  the  plaintiffs’  mort- 
gage was  a “specific  security  for  the  payment  of  three  ascertained 
notes  and  nothing  else ; ” that  these  notes  had  been  satisfied  by 
the  acceptance  in  payment  thereof,  on  or  about  October  10th, 
1896,  of  certain  other  notes,  to  which  Mrs.  Livingstone  was  not 
a party,  upon  receipt  of  which  the  plaintiffs  agreed  that  the 
notes  given  by  Mrs.  Livingstone  and  her  husband  should  be 
cancelled  and  delivered  up.  Therefore,  “ quoad  the  subsequent 
mortgage,”  said  the  learned  Judge,  “the  company  holds  no 
mortgage,  or  the  mortgage  upon  which  it  relies  is  gone.”  The 
bank’s  mortgage,  on  the  other  hand,  was  held  to  be  a valid  and 
subsisting  encumbrance  and  entitled  to  priority  over  the 
company’s  mortgage,  if  that  instrument  is  still  effective  even  as 
against  the  Livingstones — a question  which  was  not  involved 
in  the  issue. 

From  this  judgment  the  Waterous  Company  now  appeals, 
not  only  endeavouring  to  defend  its  own  security,  but  also 
renewing  the  attack  upon  that  of  the  bank.  The  plaintiffs’ 
counsel  urges  that  upon  the  evidence  the  notes  held  by  the 
bank,  and  secured  by  its  mortgage,  must  be  deemed  to  have 
been  paid  ; and,  if  not,  that  they  are  statute-barred,  and  the 
security  therefor  extinguished. 

A perusal  of  the  evidence  satisfies  me  that  this  contention 
of  payment  is  wholly  untenable.  I am  also  of  opinion  that, 
even  if  the  bank’s  remedy  by  action  upon  the  Livingstone 
notes,  secured  by  its  mortgage,  is  statute-barred  (which  is  by 
no  means  clear),  this  leaves  the  right  itself  untouched,  and  the 
creditors  may  resort  to  the  enforcement  of  a lien,  or  other 
lawful  means,  to  give  effect  to  that  right.  It  is  sound  law  that 
the  bar  of  the  right  of  action  upon  the  principal  obligation 
does  not  impair  remedies  upon  collateral  securities,  or  even 
other  remedies  upon  the  principal  obligation  itself  to  which  the 
limitation  applicable  may  be  different : Courtenay  v.  Williams 
(1844),  3 Hare  539,  at  pp.  551,  552 ; Higgins  v.  Scott  (1831),  2 
B.  & Ad.  413  ; In  re  Broomhead  (1847),  16  L.J.N.S.  (Q.B.)  355; 
In  re  Lloyd,  Lloyd  v.  Lloyd,  [1902]  W.N.  224. 

The  attack  upon  the  bank  mortgage  therefore  fails. 

In  the  view  that  I take  of  the  position  of  the  Waterous 
mortgage,  it  becomes  unnecessary  to  consider  the  nice  questions 
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as  to  appropriation  of  payments,  and  the  effect  upon  a mortgage, 
expressly  collateral  to  specific  notes,  of  unappropriated  payments 
made  by  the  debtor,  who  is  simultaneously  indebted  to  the 
mortgagee  upon  an  unsecured  running  account.  Mr.  Brewster, 
upon  this  aspect  of  the  case,  presented  a very  able  and  instruc- 
tive argument,  which  would  have  required  careful  consideration 
had  it  become  necessary  to  dispose  of  the  appeal  upon  this 
branch. 

In  October,  1896,  however,  there  was  an  adjustment  of  the 
whole  indebtedness  of  Elam  Livingstone  to  the  Waterous 
Company,  including  that  secured  by  the  mortgage  upon  his 
wife’s  property.  The  total  debt  was  fixed  at  $2,056.05,  and  for 
this  amount  the  company  took  Elam  Livingstone’s  notes, 
maturing  at  several  future  dates.  To  this  arrangement  Mrs. 
Livingstone  was  not  a party  ; she  did  not  join  in  these  extension 
notes ; the  notes  themselves — six  notes  for  $250  each  and  one 
for  $556.25 — afford  no  indication  of  an  intention  to  continue, 
as  a debt  secured  by  her  mortgage,  the  particular  liability  for 
which  Mrs.  Livingstone  originally  gave  that  security,  or  any 
part  of  such  liability,  even  if,  upon  the  special  form  of  that 
mortgage,  this  could  be  effected,  without  Mrs.  Livingstone’s 
actual  present  concurrence  in  the  transaction,  by  the  substitution 
of  renewal  notes,  not  including  any  other  liability,  and  other- 
wise, as  renewals,  unexceptionable.  In  the  letter  from  the 
company  to  Elam  Livingstone,  of  October  10th,  1896,  enclosing 
the  $556.25  note  for  signature,  they  expressly  promise,  on  its 
receipt,  to  “ cancel  and  return  to  you  all  your  old  notes  held  by 
us.”  Mr.  Muir,  chief  accountant  of  the  company,  swears  that 
this  included  the  three  notes  secured  by  Mrs.  Livingstone’s 
mortgage.  To  yield  to  the  argument  that,  because  Mr.  Muir, 
representing  the  company,  misunderstood  the  legal  effect  of  this 
transaction,  it  cannot  operate  as  a discharge  of  the  liability 
upon  the  original  notes  would  be  highly  dangerous.  Mistake  in 
law  of  this  kind  has  never  been  a ground  of  relief.  The  fact 
that  the  original  notes  were  to  be  cancelled  and  delivered  up, 
coupled  with  Mrs.  Livingstone’s  position  as  an  accommodation 
maker,  would  seem  to  put  her  release  by  this  transaction  from 
liability  upon  those  notes  beyond  doubt : Powell  v.  Roach 
(1807),  6 Esp.  76.  It  follows  that  if  the  liability  upon  the 
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notes  is  gone,  that  upon  the  collateral  security  is  extinguished 
also:  Burson  v.  Andes  (1887),  83  Va.  445. 

Then  again,  Mrs.  Livingstone  was  admittedly  merely  a 
surety  for  her  husband,  the  principal  debtor.  Without  her 
consent,  and  without  any  reservation  of  rights  against  her,  the 
company,  by  binding  agreement,  gave  to  her  husband  a definite 
extension  of  time.  The  release  of  the  surety  thus  effected 
operates  to  discharge  as  well  any  of  her  property  pledged  as 
security  : Bolton  v.  Salmon,  [1891]  2 Ch.  48. 

But,  for  the  company  it  is  argued  that  the  extension  of  time 
given  to  the  principal  debtor  does  not  absolutely  discharge  the 
surety  but  merel}^  gives  her  an  equitable  defence  against  the 
creditors’  claim — of  which  she  may  or  may  not,  at  her  own 
election,  avail  herself — an  option  over  the  exercise  of  which  her 
puisne  mortgagee  has  no  control.  This  proposition  counsel  for 
the  bank  denies.  At  bar  no  authority  was  cited  either 
upholding  or  combatting  it — probably  because  counsel  could 
find  nothing  directly  in  point,  which  is  my  own  plight  after  a 
somewhat  exhaustive  search. 

It  is  clear  law  that  if  a surety,  who  has  been  discharged  by 
indulgence  to  the  principal,  knowing  his  position,  nevertheless 
promises  to  pay  the  debt,  the  promise  is  valid,  not  as  the 
constitution  of  a new,  but  the  revival  of  an  old,  debt : ” Mayhew 
V.  Crickett  (1818),  2 Swanst.  185. 

The  surety  cannot  object  that  such  promise  is  without 
consideration  : Smith  v.  Winter  (1838),  4 M.  & W.  454. 

Assuming,  therefore,  that  Mrs.  Livingstone  knew  her  position 
when  she  executed  the  agreement  of  September  29th,  1900,^ 
recognizing  the  mortgage  of  October,  1889,  as  still  subsisting 
and  a security  for  a balance  of  S570.85  as  against  herself,  she 
probably  made  the  company’s  mortgage  effective.  Quilibet 
potest  renunciare  jnri  pro  se  introducto. 

* The  agreement  was  made  between  the  plaintiffs,  as  mortgagees,  and  the 
said  Jane  Ann  Livingstone  and  Elam  Livingstone,  her  husband,  as  mortgagors, 
and  after  reciting  that  the  plaintiffs  held  the  mortgage  of  the  14th  October, 
1889,  and  that  it  was  overdue,  etc.,  it  was  thereby  agreed  that  the  sum  of 
$570.85  had  been  settled  and  determined  as  the  amount  then  due ; that  the 
interest  should  be  reduced  to  six  per  cent,  —the  rate  under  the  said  mortgage 
having  been  ten  per  cent. — and  that  the  time  for  payment  should  be  extended 
for  two  years  from  the  date  thereof,  payable  in  yearly  sums  with  interest,  etc. 
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Yet,  though  the  effect  of  such  a waiver  be  “ not  to  create  a 
new,  but  to  revive  an  old,  debt,”  can  an  intervening  mortgagee 
be  thus  deprived  of  the  benefit  which  would  accrue  to  him  from 
the  extinction  of  the  prior  incumbrance  ? 

It  is  to  be  noted  that  the  debt  itself  is  said  to  be  revived, 
and  not  merely  a bar  of  the  remedy  by  action  removed. 

A mortgagor  paying  off,  in  whole  or  in  part,  a prior 
encumbrance,  cannot  keep  such  encumbrance  alive  as  a primary 
charge  against  any  puisne  mortgage  which  he  is  under  obliga- 
tion likewise  to  discharge  : Blake  v.  Beaty  (1855),  5 Gr.  359. 
The  discharge  of  a prior  incumbrance  enures  to  the  benefit  of 
the  puisne  mortgagee  : Exp.  Bisdee  (1840),  1 M.  D.  & DeG.  333. 

Again,  the  account  to  be  taken  as  against  a first,  at  the 
instance  of  a second,  mortgagee,  is  upon  the  footing  that  the 
second  mortgagee,  as  first  assignee  of  the  equity  of  redemption, 
fills  the  place  and  acquires  the  rights  of  the  mortgagor,  includ- 
ing equities  to  which  he  has  become  entitled  : Mainland  v. 
Upjohn  (1889),  41  Ch.  D.  126,  136. 

A mortgagee,  whether  legal  or  equitable,  may  claim  the 
benefit  of  accretions  to  the  beneficial  interest  of  the  mortgagor  : 
Fisher  on  Mortgages,  5th  ed.,  pp.  19  and  333. 

By  analogy,  therefore,  it  would  seem  that  when  Mrs. 
Livingstone,  as  mortgagor,  through  the  indulgence  of  the 
company  to  her  husband,  became  entitled  to  demand  the 
discharge  of  her  property  from  the  company’s  mortgage,  that 
right  or  interest,  whether  it  extinguished  her  liability  proprio 
vigore,  leaving  the  company  a bare  trustee  of  the  legal  estate 
in  the  mortgaged  premises,  or  whether  it  merely  gave  rise  to  an 
equity  to  claim  such  release,  passed  at  once  to  the  bank,  the 
puisne  mortgagee,  as  something  in  the  nature  of  an  accretion  to 
the  beneficial  interest  of  the  mortgagor.  Mrs.  Livingstone  was 
not  competent  to  waive,  or  surrender,  such  right,  or  interest,  by 
any  subsequent  arrangement  between  herself  and  the  company 
to  which  the  bank  was  not  a party,  to  the  prejudice  of  the 
latter. 

Upon  both  grounds,  therefore,  the  company’s  mortgage 
should  be  regarded  as  satisfied  as  against  the  bank,  and,  the 
validit}^  of  the  bank’s  own  mortgage  not  having  been  success- 
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fully  impugned,  the  judgment  according  it  priority  must  be 
upheld.  The  appeal  will  be  dismissed  with  costs. 

Falconbridge,  C.J.K.B.  : — I think  the  appeal  should  be 
dismissed  with  costs. 

Britton,  J.,  concurred. 

G.  F.  H. 
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[IDINGTON,  J.] 

Doyle  v.  Diamond  Flint  Glass  Company. 

Executors  and  Administrators — Fatal  Accident's  Act — Action  Before  Administra- 
tion. 

An  action  was  brought  to  recover  damages  because  of  the  death  of  a workman, 
the  plaintiff  alleging  that  she  was  his  widow.  Her  status  was  put  in  issue, 
and  she  obtained  letters  of  administration  as  the  deceased’s  widow  and  by- 
amendment  claimed  also  as  administratrix  : — 

Reid,  that  having  failed  to  prove  her  status  as  widow  she  could  not  succeed  as 
administratrix,  the  rule  that  letters  of  administration  relate  back  to  the  time 
of  the  bringing  of  the  action  not  applying  where  the  person  setting  them  up 
was  not  really  entitled  to  obtain  them. 

Trice  v.  Robinson  (1888),  16  O.R.  433,  distinguished. 

Action  to  recover  damages  because  of  the  death  of  one 
John  Doyle  while  in  the  employment  of  the  defendants,  and 
owing,  as  was  alleged,  to  their  negligence.  Tried  at  Toronto 
before  Idington,  J.,  and  a jury,  on  the  14th  and  15th  of  April, 
1904. 

R.  C.  Gluts,  K.C.,  for  the  plaintiff. 

Geo.  F.  Shepley,  K.C.,  and  R.  H.  Greer,  for  the  defendants. 

April  19.  Idington,  J.: — The  late  John  Doyle  whilst  in 
the  employment  of  the  defendants  received  such  injuries  as 
caused  his  death.  The  plaintiff,  who  had  been  married  to  and 
was  living  with  him  at  the  time  of  his  death,  brought  this 
action  claiming,  as  his  widow,  damages  from  the  defendants,  to 
whose  negligence  she  in  her  statement  of  claim  attributes  his 
death.  The  jury  have  answered  the  questions  submitted  to 
them  in  such  a way  as  to  clearly  entitle  the  plaintiff,  if  the 
widow,  and  not  debarred  by  the  release  or  releases  relied  on,  to 
have  judgment  entered  for  her. 

I reserved  the  disposal  of  all  other  questions  that  might 
arise  in  the  case  beyond  the  answering  of  these  questions  thus 
passed  upon  by  the  jury,  for  my  own  consideration. 

The  deceased  John  Doyle,  I find  as  a fact,  was  at  the  time 
he  married  the  plaintiff  the  husband  of  Ellen  Doyle,  who 
appeared  in  the  witness  box  at  the  trial  and  testified  to  her 
marriage  with  him. 
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In  this  evidence  she  was  corroborated  in  such  a manner  as 
to  leave  no  doubt  of  the  fact  of  the  marriage.  It  was 
suggested,  however,  that  she  having  been  previously  married  to 
one  Atkins,  of  whose  death  she  could  not  speak  positively  or 
in  any  way  beyond  saying  she  believed  he  had  been  drowned, 
he  might  have  been  living  at  the  time  of  her  marriage  to  Doyle. 

As  to  the  legal  presumption  of  this  first  husband’s  death 
before  the  second  marriage,  I find  the  uncontradicted  evidence 
leaves  for  the  purposes  of  the  suit  no  doubt  on  the  point.  ^ I 
must  assume  as  a result  that  Atkins  had  died  before  this  first 
marriage  of  Doyle.  I am  constrained,  therefore,  to  hold  that 
the  plaintiff  is  not  the  widow,  as  she  claimed  by  the  pleadings 
to  be. 

On  the  21st  of  February,  1904,  after  the  pleadings  had  been 
closed  for  some  time,  the  defendants,  who  had  not  raised  by 
their  statement  of  defence  any  question  as  to  the  plaintiff’s 
widowhood,  got  leave  from  the  Master  in  Chambers  to  amend, 
and  by  an  amendment  of  their  statement  of  defence  denied 
“ specifically  that  the  plaintiff  is  the  lawful  widow  of  John 
Doyle  in  the  statement  of  claim  mentioned.” 

Thereupon  the  plaintiff,  having  on  the  19th  of  February, 
1904,  been,  by  the  surrogate  court  of  the  county  of  York, 
granted  letters  of  administration  to  the  property  of  John  Doyle, 
by  leave  of  the  Master  in  Chambers  amended  her  statement  of 
claim  on  the  24th  of  February  by  alleging  that  she,  the  plain- 
tiff, ‘‘  is  also  the  administratrix  of  the  estate  and  effects  of  the 
said  John  Doyle,  and  sues  both  as  administratrix  of  the  said 
estate  and  in  her  individual  capacity.” 

This  and  other  amendments  of  a like  character,  claiming 
that  the  plaintiff  represented  the  said  estate  and  sued  also  for 
her  own  benefit  as  widow  of  said  John  Doyle,  were  made.  I 
directed  at  the  trial  that  the  plaintiff  be  allowed  to  make  an 
amendment  that  she  was  claiming  not  only  for  herself  as 
widow  but  also  for  the  mother  of  the  deceased,  and  that  the 
defendants  be  allowed  to  amend  by  denying  more  specifically 
than  had  been  done  the  plaintiff’s  title  as  administratrix. 

*There  was  uncontradicted  evidence  that  Atkins  had  not  been  heard  of 
for  considerably  more  than  seven  years. — Rep. 
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The  plaintiff  not  being  the  widow,  and  without  any  personal 
interest  in  the  subject-matter  of  the  suit,  is,  I think,  not 
entitled  in  this  action  to  claim  as  administratrix  by  virtue  of 
the  grant  of  letters  issued  to  her  long  after  the  suit  was  begun. 
On  the  face  of  the  grant  it  is  made  to  her  under  the  description 
given  as  the  widow  of  the  said  John  Doyle.  Probably,  though 
no  other  evidence  than  this  has  been  put  in  bearing  upon  that 
question,  and  no  point  made  of  it,  she  got  the  letters  by 
incorrectly  claiming  in  her  petition  and  proof  leading  to  the 
grant  that  she  was  the  widow. 

Now  she  urges  that  upon  the  authority  of  Trice  v.  Robin- 
son (1888),  16  O.  R.  433,  she  is  entitled  to  succeed.  I do  not 
think  so. 

If  the  rule  applied  in  Trice  v.  Robinson,  and  the  cases  it 
rests  upon,  has  ever  to  be  extended,  I think  that  extension  may 
go  a long  way  before  it  can  reach  and  cover  this  action. 

The  rights  of  the  deceased  are  what  pass  to  the  adminis- 
trator. The  doctrine  of  relation  back  to  the  death  of  the 
intestate,  is  applicable  to  what  concerns  his  estate  and  the 
transmission  thereof.  That  is  not  this  case.  The  rights  sought 
to  be  enforced  here  never  were  the  rights  of  the  deceased. 
They  formed  no  part  of  his  property  or  estate.  They  are  the 
creation  of  statutes  that  gave  them  directly  to  the  widow  and 
the  mother  under  such  circumstances  as  have  arisen  here.  The 
duty  is  cast  upon  an  administrator  to  bring  for  them  the  action. 
It  might  well  have  been  provided  by  the  statute  that  any  other 
officer  as  trustee  should  do  so.  The  right  and  the  duty  thus 
created  have  nothing  to  do  with  the  estate  of  the  deceased. 

It  is  true  the  acts  of  the  deceased,  as  has  been  held  in 
Griffiths  V.  Earl  of  Dudley  (1882),  9 Q.B.D.  357,  may  destroy 
such  a right,  yet  I think  that  is  only  an  adopting  or  fixing  a 
legal  boundary,  so  to  speak,  of  the  rights  created  by  the 
legislation. 

It  is  true  that  the  action  given  by  the  Liquor  License  Act 
in  question  in  Trice  v.  Robinson  is  for  a wrong  not  until  then 
actionable.  But  the  action  is  given  to  “ the  legal  representa- 
tives of  the  deceased,”  and  that  case  proceeds  on  the  theory 
that  the  legal  representatives  are  those  entitled  to  claim  letters 
of  administration,  and  in  that  sense,  within  the  meaning  of  the 
Act,  the  legal  representatives  wanting  but  the  legal  evidence 
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furnished  by  the  letters  of  administration  to  shew  that  they 
are  such.  The  matter  of  form  in  the  way  of  proof  from  the 
record  that  they  were  the  le^al  representatives,  was  all  that 
was  wanting.  Here  the  substance  to  be  clothed  by  formal 
evidence  does  not  exist.  The  distinction  is  apparent  in  the  apt 
words  in  the  judgment  of  the  Court.  The  one  Act  treats  the 
matter  as  if  the  fruits  of  the  action  should  go  to  the  estate  and 
form  part  thereof.  The  other  gives  these  fruits  to  the  widow 
and  the  mother,  as  here,  or  the  other  persons  who  may,  by 
reason  of  what  has  happened,  have  suffered  some  pecuniary 
loss. 

The  cases  are  numerous,  and  whilst  not  all  consistent,  are 
almost  all  where  the  plaintiff  either  has  a substantial  personal 
claim  that  might  be  asserted  without  the  plaintiff  necessarily 
being  appointed  administrator,  yet  require  an  administrator  to 
be  before  the  Court,  or  where  the  plaintiff,  by  his  pleadings, 
asserts  that  he  is  administrator  and  has  been  able  to  shew  he 
has  the  right  to  be  appointed  administrator. 

Here,  I think,  the  real  widow  in  law  had  the  right  to  be 
appointed  administratrix,  and  until  she  renounced  that  right, 
or  for  good  cause  was  passed  over  by  the  surrogate  court,  no 
one  else  could  claim  to  bring  this  action  and  succeed  by  shew- 
ing that  the  letters  had  been  issued  after  action  begun. 

There  is  no  element  in  the  evidence  in  the  case,  such  as 
was  set  up  in  the  case  of  Bradshaw  v.  London  and  Yorkshire 
R.W.  Co.  (1874),  L.K  10  C.P.  189. 

I agree,  after  reading  the  cases  alleged  or  seeming  to  bear 
upon  this  point,  with  the  remark  made  by  the  learned 
Chancellor  in  his  judgment  in  Chard  v.  Rae  (1889),  18  O.R. 
371,  at  p.  376,  where  he  says,  after  referring  to  some  of  those 
cases  shewing  that  the  plaintiff,  if  he  is  the  person  to  take  out 
letters  of  administration,  need  not  sustain  the  character  of 
administrator  before  he  can  file  his  bill : “ I do  not  understand 
that  the  courts  have  gone  further  and  held,  as  I am  asked  to 
hold  here,  that  the  same  doctrine  obtains  where  the  person 
immediately  entitled  to  obtain  administration  is  not  the  one 
who  begins  the  action.” 

It  becomes,  in  my  view  of  the  case,  now  needless  to  construe 
the  release  set  up  by  the  defendants  in  the  pleadings. 


R.  s.  c. 
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[TEETZEL,  J.] 

Kerr  v.  Murton. 

Broker — Dealings  on  margin — Obligation  of  broker  to  sell. 

There  is  no  obligation  on  a broker,  in  the  absence  of  the  customer’s  order,  to 
sell  shares  during  a falling  market,  after  he  has  demanded  further  margins, 
and  received  no  reply  from  his  customer ; and  therefore  if  he  does  not  sell 
the  stock  under  such  circumstances,  he  is  not  liable  for  any  loss  that  may 
arise  to  the  customer. 

This  was  an  action  to  recover  a balance  due  on  two  stock 
transactions,  under  the  circumstances  mentioned  in  the  judg- 
ment, and  was  tried  before  Teetzel,  J.,  at  the  Toronto 
non-jury  sittings  on  April  28th,  1904. 

Joseph  Montgomery , for  the  plaintiff. 

R.  W.  Eyre,  for  the  defendant. 

The  authorities  referred  to  are  mentioned  in  the  judgment. 

June  18.  Teetzel,  J.: — The  plaintiff  is  a broker  carrying 
on  business  in  Toronto,  though  not  a member  of  any  stock 
exchange. 

I find  upon  the  evidence  that  early  in  September,  1902,  the 
defendant  authorized  the  plaintiff  to  purchase  for  him  ten  shares 
of  Dominion  Coal  Company  stock, and  twenty  shares  of  Baltimore 
& Ohio  Railway  Company  stock,  and  the  defendant  paid  $350 
as  margin  or  part  payment. 

The  principal  defences  relied  upon  were  that  the  purchases 
were  not  real  but  bucket-shop  transactions,  and  if  there  was 
any  purchase  of  the  shares,  the  stock  so  purchased  was  never 
specifically  set  aside  or  bought  for  the  defendant. 

The  plaintiff  employed  a member  of  the  Toronto  Stock 
Exchange  to  buy  the  ten  shares  of  coal  stock,  and  he  placed  the 
order  for  the  railway  stock  with  his  correspondents  in  Buffalo, 
who  employed  a New  York  correspondent,  a member  of  the 
Consolidated  Stock  Exchange,  to  buy  the  stock. 

The  evidence  satisfies  me  that  each  of  the  blocks  of 
stock  was  actually  purchased  on  the  stock  exchange  on  behalf 
of  the  defendant,  and  that  the  stock  in  each  case  was  held  for 
the  defendant,  who  could  have  obtained  delivery  thereof  upon 
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Tee^,  J.  payment  of  the  balance  of  the  purchase  price,  and,  therefore,  in 
1904  my  opinion,  the  case  is  not  governed  by  any  of  the  authorities 

Kerr  cited  by  Mr.  Eyre,  and  the  defendant  is  liable  to  pay  the 

balance  of  the  purchase  money  and  commissions  claimed  bv 

Murton.  , . ^ 

the  plaintiff. 

I was  in  some  doubt  at  the  trial  as  to  whether  the  plaintiff 
should  not  have  sold  the  Dominion  coal  stock  early  in  March 
when  it  would  have  realized  considerably  more  than  when  it 
was  sold  by  the  plaintiff  on  May  28th.  During  March  the  price 
of  Dominion  coal  stock  was  declining,  and  continued  to  do 
so  until  the  plaintiff  effected  a sale.  On  March  13th,  March 
27th,  May  4th  and  May  13th,  the  plaintiff  wrote  the  defen- 
dant, who  lives  in  Guelph,  asking  for  a remittance  on  account 
of  margins  on  the  coal  stock,  but  the  defendant  never  replied 
to  these  letters,  and  on  the  latter  date  the  plaintiff  drew  on  the 
defendant  for  $100  at  three  days’  sight  on  account,  but  the 
draft  was  refused. 

I can  find  no  authority  which  imposes  an  obligation  upon  a 
broker  to  sell  shares  during  a falling  market,  after  he  has 
demanded  further  margins  and  received  no  reply  from  his 
customer.  On  the  contrary,  it  appears  to  be  settled  that  in  the 
absence  of  an  order  by  the  customer  there  is  no  such  duty  on 
the  part  of  the  broker,  and,  therefore,  if  he  does  not  sell  the 
stock  under  those  circumstances  he  is  not  responsible  for  any 
loss  which  may  arise  to  the  customer.  See  Dos  Passos  on 
Stockbrokers,  p.  199  ; Brass  v.  Worth  (1863),  40  Barbour  648  ; 
Lewis’  Law  of  Stocks,  p.  136. 

There  must,  therefore,  be  judgment  for  the  plaintiff  for 
$301.28  and  interest  from  May  28th,  1903,  with  full  costs. 

The  defendant  counterclaimed  to  recover  back  the  $350  and 
interest  and  also  for  damages ; but  I find  that  his  counterclaim 
entirely  fails,  and  must  be  dismissed  with  costs. 

A.  H.  F.  L. 


END  OF  VOL.  VII. 
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List  of  cases  reported  in  the  Ontario  Law  Reports  decided 
on  appeal  to  the  Judicial  Committee  of  the  Privy  Council  and 
to  the  Supreme  Court  of  Canada  from  1st  January  to  1st  July, 
1904. 

Dominion  Bank  v.  Ewing,  7 O.L.R.  00. — Appeal  dismissed 
by  the  Supreme  Court  of  Canada,  S5  S.C.R.  133. 

Gibson  v.  Nelson,  2 O.L.R.  500. — Appeal  dismissed  by 
the  Supreme  Court  of  Canada,  35  S.C.R.  181. 

Kingston  Light  and  Power  Co.  v.  The  City  of  King- 
ston, 3 O.L.R.  637,  5 O.L.R.  348. — Appeal  dismissed  by  the 
Judicial  Committee,  20  Times  L.R.  448. 

Midland  Navigation  Company  v.  Dominion  Elevator 
Co.,  6 O.L.R.  432. — Appeal  dismissed  by  the  Supreme  Court  of 
Canada,  35  S.C.R.  181. 

Randall  v.  Ottawa  Electric  Co.,  6 O.L.R.  619. — Re- 
versed, sub  TioTYi.,  Randall  v.  Ahearn,  34  S.C.R.  698. 
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ACaUIESCEKCE. 

By  an  Outgoing  Member  of  a 
Firm  on  a Dissolution  in  the  use 
of  the  Firm  Name  by  the  Other 
Partners — Effect  of] — See  Paet- 

NERSHIP. 


ACTION. 

To  Enforce  Mechanics  Lien.] 
— See  Lien. 

Right  of,  when  there  is  a 
Failure  to  Obey  the  Direction 
of  the  Factories  Act  in  Gtiard- 
ing  Dangerous  Machinery 
Resulting  in  Injury  to  an 
Employee.] — See  Master  and 
Servant,  2. 

No  Jurisdiction  in  Master 
in  Chambers  to  Dismiss,  on  the 
Ground  that  No  Cause  of  Action 
Shewn.]  — See  Master  in 
Chambers. 

Joinder  of  Causes  of.] — See 
Pleading,  3. 


ADMINISTRATION. 

Letters  of,  do  Not  Relate  Back 
to  the  Time  of  Bringing  an 
Action,  where  the  Person  Setting 
them  up  was  Not  Entitled  to 
Obtain  Them.] — See  Executors 
AND  Administrators,  4. 


AFFIDAVIT. 

Desire  to  Cross  Examine  on 
Affidavit  Denying  Plaintiffs 


Allegations  Not  Sufficient  Rea- 
son for  Enlargement  of  Motion 
in  Chambers.]  — See  Particu- 
lars. 

By  Solicitor  of  Payment  of 
Counsel  Fees  Disallowed  when 
Client  also  Made  Affidavit]  — 
See  Costs,  2. 

As  to  Personal  Motives  of 
Relator  in  Proceedings  to  Un- 
seat Members  of  a Town  Council 
Not  Considered.] — See  Muni- 
cipal Corporations,  9. 


AMENDMENT. 

Of  Pleadings,  Further  Ex- 
amination for  Discovery.] — See 
Discovery. 

Of  Unsigned  Solicitors  Bill 
of  Costs  After  Client  Obtained 
Order  for  Delivery  and  Tax- 
ation.]— See  Costs,  1. 

Of  Indictment,  by  Adding  a 
Further  Charge  After  Prisoner 
has  Elected  to  be  Tried  Sum- 
marily Before  a Police  Magis- 
trate— New  Election  and 
Consent] — See  Police  Magis- 
trate. 


ARBITRATION  AND  AWARD. 

A Question  of  Fact  may  be 
Referred  to  Arbitration  by  a 
Municipal  Corporation  but  a 
Questiovi  of  Law  may  not.] — See 
Municipal  Corporations,  8. 
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See  also  Municipal  Corpor- 
ations, 1. 

See  also  Award. 


ARBITRATORS. 

Powers  of,  in  Reference  to 
Altering  School  Section.l — See 
Public  Schools,  1. 

Appointment  of,  Under  a 
Condition  in  a Lease  as  to  Re- 
newal of  the  Term.'] — See  Land- 
lord AND  Tenant,  2. 


AWARD. 

Void  for  Uncertainty.] — See 
Municipal  Corporations,  1. 


APPEAL. 

1.  County  Courts  — Order 
Dismissing  Appeal  from  Tax- 
ation of  Costs — Final  or  Inter- 
locutory.]— An  order  made  by  a 
Judge  of  the  county  court  in  a 
county  court  action  dismissing 
an  appeal  from  a ruling  as  to 
the  scale  of  costs  upon  taxation 
of  the  plaintiffs’  costs  of  the 
action  awarded  by  the  judg- 
ment is  in  its  nature  interlocu- 
tory and  not  final,  within  the 
meaning  of  sec.  52  of  the  County 
Courts  Act,  R.S.O.  1897,  ch.  55, 
and  no  appeal  lies  therefrom  to 
a Divisional  Court  of  the  High 
Court. 

Blahey  v.  Latham  (1880),  43 
Ch.  D.  23,  followed. 

Babcock  v.  Standish  (1900), 
19  P.R.  195,  distinguished. 


In  Kreutziger  v.  Brox  (1900), 
32  O.R.  418,  the  question  of  the 
right  to  appeal  was  not  raised 
or  considered.  Leonard  et  al.  v. 
Burrows,  316. 

2.  Notice  of  Appeal — Extend- 
ing Time.] — Under  the  present 
practice  relief  will  be  granted 
against  a slip  in  practice,  such 
as  in  this  instance  the  failure  to 
give  notice  of  appeal  in  time 
whenev^er  the  justice  of  the  case 
requires  it,  and  no  injury  to  the 
opposite  party  which  cannot  be 
compensated  for  by  costs  or 
otherwise  has  resulted. 

In  considering  what  justice 
requires  in  such  a case,  regard 
is  to  be  had  to  the  bond  fides 
of  the  applicant;  the  delay, 
whether  great  or  trifling,  as 
affecting  the  question  of  preju- 
dice to  the  opposite  party ; and 
especially  where  the  application 
is  made  after  default,  whether 
the  appeal  appears  to  be  ground- 
less or  frivolous. 

Where,  therefore,  a bond  fide 
intention  to  appeal  has  been 
made  out,  the  points  raised  were 
open  to  argument,  and  the  delay 
was  very  short,  no  sittings  of  the 
court  having  been  lost,  leave  to 
serve  notice  of  appeal  was  given. 
Ross  V.  Robertson,  494. 

3.  Extension  of  Time — Fail- 
ure to  Give  Security  in  Time.] — 
After  judgment  had  been  given 
declaring  the  plaintiff  entitled 
to  the  value  of  certain  bonds, 
which  the  defendant  had  failed 
to  deliver  over,  such  value  to  be 
determined  by  a reference  to  the 
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local  Master,  and  after  a long  in- 
terval without  anything  having 
been  done  under  the  reference, 
it  was  transferred  to  the  Master 
in  Ordinary,  and  after  the  find- 
ing of  the  Master,  and  appeals 
and  cross  appeals  therefrom,  the 
plaintiff  for  the  first  time  claimed 
interest  on  such  value  from  the 
date  of  the  breach,  and  moved 
to  have  the  judgment  amended 
so  as  to  include  such  interest, 
which  was  disallowed,  where- 
upon the  plaintiff  gave  notice  of 
appeal  to  the  Court  of  Appeal, 
but  did  not  furnish  the  neces- 
sary security  until  after  the  time 
for  appealing  had  elapsed,  the 
Court  under  the  circumstances, 
refused  to  extend  the  time  for 
the  allowance  of  the  security, 
and  the  setting  down  of  the 
appeal.  Ray  v.  Port  Arthur ; 
Middleton  v.  Port  Arthur,  737. 

To  the  Court  of  Appeal  is  a 
step  in  the  cause,  but  a further 
appeal  is  not  so.] — See  Court  of 
Appeal,  1. 


ASSESSMENT  AND  TAXES. 

1.  Omission  to  Furnish  List 
of  Lands  to  he  Sold — Limitation 
Sections — Assessment  Act, R.S.O . 
1897,  ch.  nf,  secs.  W8-W9— 
Port  Arthur  Special  Act,  63 
Viet.  ch.  86  ( 0.) — Conveyance 
by  Owner  after  Sale — 3^  Hen. 
VLIl.  ch.  9 — Penal  Statute — 
Repeal  of  Statute  after  Action 
Brought] — The  omission  of  the 
treasurer  of  the  municipality  to 
furnish  to  the  clerk  a list  of 
lands  liable  to  be  sold  for  taxes 
is  a fatal  objection  to  the  valid- 


ity of  a sale  for  taxes  and 
neither  the  limitation  sections 
of  the  Assessment  Act,  nor 
the  provisions  of  the  special  Act 
relating  to  sales  for  taxes  in 
Port  Arthur,  63  Viet.  ch.  86  (0.), 
are  a protection  to  the  tax  pur- 
chaser. 

The  owners  of  land  sold  for 
taxes  conveyed  it  after  the  tax 
sale  to  the  plaintiff  who  then 
brought  an  action  against  the 
tax  purchaser,  who  was  in  actual 
possession  at  the  time  of  the 
conveyance  to  the  plaintiff,  to 
set  aside  the  sale.  The  statute 
32  Hen.  VIII.  ch.  9,  was  in  force 
when  the  conveyance  was  made, 
and  when  the  action  was  brought, 
but  was  repealed  before  the  trial 
of  the  action  : — 

Held,  that  the  prohibition  of 
the  statute  applied,  and  that  the 
action  could  not  be  maintained. 

Judgment  of  Ferguson,  J., 
affirmed.  Ruttan  v.  Burk,  56. 

2.  Piping  — Scrap  Iron  — 
Land  of  Companies — 2 Ed. 
VIL.,  ch.  31,  sec.  1 — R.S.O.  1897, 
ch.  22 i,  sec.  18.] — The  provisions 
of  sec  18  of  the  Assessment 
Act,  R.S.O.  1897,  ch.  224,  as 
amended  by  2 Edw.  VII.,  ch. 
31,  sec.  1,  relating  to  the  assess- 
ment of  the  land  of  certain  com- 
panies, only  apply  to  companies 
of  the  specific  description  therein 
mentioned,  and,  therefore,  do  not 
apply  to  the  pipe  line  of  a com- 
pany carrying  on  the  business  of 
procuring  and  transmittingcrude 
petroleum.  Ln  re  Canadian  Oil 
Fields,  Limited,  and  the  Town- 
ship of  Enniskillen,  101. 
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3.  Exemptions — Property  of 
Municipality  Situate  in  another 
Municipality.'] — Upon  the  pro- 
per construction  of  sec.  7,  sub-sec. 
7,  of  the  Assessment  Act,  KS.O. 
1897,  ch.  224,  providing  that 
“ the  property  belonging  to  any 
county  or  local  municipality  ” 
shall  be  exempt  from  taxation, 
property  acquired  by  the  cor- 
poration of  a town  under  a 
special  Act,  62  Yict.  ch.  64  (O.), 
as  amended  by  2 Edw.  VII.  ch. 
53,  situate  in  a neighbouring 
township,  at  a distance  of  19 
miles  from  the  town,  and  con- 
sisting of  land,  buildings, machin- 
ery, and  plant,  for  the  purpose 
of  generating  and  transmitting 
electrical  energy  to  the  town  for 
lighting,  heating,  manufacturing, 
and  such  other  purposes  and  uses 
as  might  be  found  desirable,  with 
power  to  distribute,  sell,  and 
dispose  of  such  electrical  power 
in  the  town  and  elsewhere  within 
a radius  of  25  miles,  is  exempt 
from  taxation  by  the  township 
corporation. 

Judgment  of  the  Judge  of  the 
county  court  of  Simcoe  reversed. 
Re  Town  of  Orillia  and  Town- 
ship of  Matchedash,  389. 

4.  Local  Improvements  — 
General  By-law.] — The  defen- 
dant corporation  provided  by  a 
by-law  under  sec.  667  of  the 
Municipal  Act,  that  every  peti- 
tion for  or  against  the  construc- 
tion of  a sidewalk  as  a local 
imprDvement  should  be  left  with 
the  clerk  of  the  council,  whose 
duty  it  should  be  to  examine  it, 
and  to  report  at  the  next 
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meeting  of  council  whether  it 
was  sufficiently  signed,  what  real 
property  would  be  benefited  and 
the  respective  frontages,  and  the 
probable  lifetime  and  probable 
cost  of  the  sidewalk.  A petition 
for  the  construction  of  a side- 
walk as  a local  improvement 
was  handed  to  the  clerk,  who 
examined  it  and  came  to  the 
conclusion  that  it  was  signed  by 
two-thirds  of  the  owners.  It  was 
on  the  same  day  presented  to 
the  council,  who  resolved  that 
the  prayer  of  the  petition  should 
be  granted,  and  that  the 
clerk  should  determine  forth- 
with whether  the  petition  was 
sufficiently  signed.  The  clerk 
immediately  reported  that  it 
was  sufficiently  signed,  and  his 
report  was  received  and  adopted, 
but  he  did  not  report  as  to  the 
other  matters.  The  council  then 
proceeded  under  sec.  672  to  have 
the  work  done,  and  on  its  com- 
pletion the  clerk  prepared,  and 
certified  to  the  correctness  of,  a 
schedule  of  the  frontages  and 
assessments,  etc.,  and  the  coun- 
cil passed  a by-law  directing  the 
assessment  of  the  lands,  and, 
subject  to  appeal  to  the  Court 
of  Revision,  adopted  the  parti- 
culars set  out  in  the  schedule 
and  directed  notice  to  be  given 
to  the  owners  affected  : — 

Held  that  the  assessment  was 
valid,  the  clerk’s  failure  to  ob- 
serve the  provision  as  to  re- 
porting at  the  next  meeting  of 
the  council  being  a mere  irre- 
gularity and  not  a fatal  objec- 
tion. 

Judgment  of  Falconbridge, 
C.J.,  affirmed.  The  Canada 
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Company  v.  The  Town  of  Mit- 
chell, 482. 


ASSIGNMENT. 

For  the  Benefit  of  Creditors, 
Effect  of  on  Goods  Left  in  the 
Possession  of  Assignor  for  Sale.'] 
See  Bankruptcy  and  Insol- 
vency, 1. 


BANKRUPTCY  AND  INSOL- 
VENCY. 

1.  Goods  in  Possession  of  In- 
solvent — Agreement  between 
Insolvent  and  Vendor — Con- 
struction— Sale  or  Agency  for 
Sale — Bills  of  Sale  Act,  R.S.O. 
1897,  ch.  If 8,  sec  fl.] — Certain 
goods  were  supplied  by  the  de- 
fendant to  a trading  company, 
and  it  was  arranged  between  the 
company  and  the  defendant  that 
the  company  might  sell  the 
whole  or  any  part  of  the  goods 
to  whomsoever  they  chose,  and 
for  such  price  and  on  such  terms 
as  they  might  see  fit ; but  they 
were,  whenever  a sale  was  made, 
to  pay  in  cash  to  the  defendant 
the  price  of  the  article  sold,  ac- 
cording to  a price  list  which 
was  furnished  to  them  by  the 
defendant,  when  the  goods  were 
from  time  to  time  delivered  to 
the  company.  The  company 
had  also  the  right,  whether  they 
had  made  a sale  or  not,  to  be- 
come the  owners  of  the  whole 
or  any  part  of  the  goods  at  the 
prices  named  in  the  list,  and 
they  had  also  the  right  at  any 
time  to  return  the  whole  or  any 
of  the  goods  which  remained 
unsold. 


The  company  having  made 
a statutory  assignment  to  the 
plaintiff  for  the  benefit  of  credi- 
tors, and  the  defendant  having 
retaken  the  goods  : — 

Held,  in  an  action  for  return 
of  the  goods  or  damages  for  their 
conversion,  that  the  goods  were 
not  at  the  time  of  the  assign- 
ment the  property  of  the  com- 
pany, but  were  in  their  posses- 
sion either  as  bailees  or  agents 
of  the  defendant,  with  the  right, 
if  and  when  they  elected  to  buy, 
to  become  the  purchasers  of  the 
whole  or  any  part  of  them  at 
the  prices  mentioned  in  the 
price  list. 

Ex  p.  White  (1871),  L.R.  6 
Ch.  397,  and  S.C.  in  appeal,  sub. 
nom.  Towle  v.  White  (1873),  21 
W.R.  465,  29  L.T.  N.S.  78,  ex- 
plained and  distinguished. 

Held,  also,  that  sec.  41  of  the 
Bills  of  Sale  and  Chattel  Mort- 
gage Act,  R.S.O.  1897,  ch.  148, 
did  not  apply  to  this  case ; it 
refers  to  sales,  or  tranfers  in  the 
nature  of  sales,  by  which  the 
possession  is  to  pass  presently, 
but  not  the  property  in  the 
mercliandize  until  the  agreed 
price  or  consideration  is  paid. 

Mason  v.  Lindsay  (1902),  4 
O.L.R.  365,  applied.  Langley 
V.  Kahnert,  356. 

2.  Defeating  Creditors — Set- 
ting Aside  Conveyance  — Ab- 
sence of  Fraudulent  Intent  — 
R.S.O.  1897,  ch.  If7.] — A gran- 
tor, believing  himself  solvent, 
conveyed,  in  January,  1903,  cer- 
tain lands  voluntarily  to  his 
daughter.  At  the  time  he  owned 
shares  in  the  plaintiff  company. 
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from  which  he  had  borrowed 
upon  them,  but  which  shares  up 
to  the  time  of  the  failure  of  the 
company,  in  June,  1903,  were 
saleable  above  par,  and  con- 
sidered then,  as  when  he  bor- 
rowed on  them,  ample  security 
for  the  debt  due  on  them.  On 
the  evidence,  no  fraudulent  in- 
tent on  the  part  of  the  grantor 
could  be  inferred  : — 

Held,  that  although  at  the 
time  of  action  brought,  the  plain- 
tiffs were,  by  reason  of  the  im- 
peached conveyance,  hindered  in 
recovering  their  claim,  this  was 
not  the  necessary  consequence 
of  the  grant  within  the  meaning 
of  R.S.O.  1897,  ch.  147,  and 
therefore  the  conveyance  could 
not  be  set  aside. 

Spirett  V.  Willows  (1863),  3 
De  G.  & S.  293,  and  Freeman  v. 
Pope  (1870),  L.R.  5 Ch.  538, 
specially  considered.  Elgin 
Loan  and  Savings  Company  v. 
Orchard,  695. 


BANKS  AND  BANKING. 

Promissory  Note  — Current 
Accovnt  — Credit  Balance  — 
Application  of — Insolvency  of 
Customer.] — A bank  has  a lien 
on  all  moneys,  funds  and  securi- 
ties, deposited  for  the  general 
balance  of  a customer’s  account. 

A bank  held  two  promissory 
notes  of  a customer,  one  payable 
three  months  after  date,  and 
secured  by  an  endorser,  and 
another  payable  on  demand 
without  any  endorser,  upon 
which  a customer  had  made  a 
payment,  nothing  being  paid  on 


the  endorsed  note.  On  the  cus- 
tomer’s death  there  was  a credit 
balance  in  his  favor  in  the  bank, 
which  the  bank  applied  toward 
payment  of  the  unendorsed 
note : — 

Held,  that  the  bank  were 
justified  in  doing  so,  notwith- 
standing that  it  appeared  at 
such  time  that  the  customer  was 
insolvent.  Re  Williams,  156. 

See  Bills  of  Exchange,  1. 


BENEFIT  FUND. 

Pension  Under.] — See  Re- 
ceiver. 

BILLS  OF  EXCHANGE. 

1.  Banks  and  Banking  — 
Forged  Note  — Lying  By  — 
Laches  — Silence  — Estoppel  — 
Liability.] — A bank  on  August 
15th,  1900,  by  letter,  informed 
the  ostensible  makers  of  a prom- 
issory note  that  it  had  that  day 
discounted  the  note  for  the  pay- 
ees. The  maker’s  name  had 
been  forged.  They,  however, 
did  not  reply  or  inform  the 
bank  of  the  forgery  until  De- 
cember 10th,  1900,  having  in 
the  meanwhile  been  correspond- 
ing with  the  forger,  urging  him 
to  settle  the  matter.  A large 
part  of  the  proceeds  of  the  dis- 
count was  not  paid  out  by  the 
bank  until  after  the  time  when 
they  could  have  had  notice  from 
the  defendants  that  the  note  was 
a forgery : — 

Held,  that  the  defendant’s 
silence,  coupled  with  the  result- 
ing damage,  estopped  them  from 
denying  their  signature ; and 
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that  they  were  liable  for  the 
full  amount  of  the  note.  Dom- 
inion Bank  v.  Ewing,  90. 

2.  Promissory  Note — Accom- 
modation Indorsers — Co-Sure- 
ties — Contribution  — Order  of 
Indorsements.'] — The  plaintiff 
and  defendant  were  both  accom- 
modation indorsers  of  a promis- 
sory note.  The  plaintiff  was  the 
payee,  but,  when  the  instrument 
was  given  to  him  to  indorse,  the 
defendant’s  name  was  already 
on  the  back  of  it,  and  the  plain- 
tiff indorsed  under  the  defen- 
dant’s indorsement.  Each  testi- 
fied that  his  liability  was  to  be 
secondary  to  that  of  the  other — 
not  that  they  so  agreed  with 
each  other,  but  that  the  maker 
so  agreed  with  each  of  them 
respectively : — 

Held,  that,  being  sureties  for 
one  debt,  the  rule  of  equitable 
contribution  applied,  and  the 
plaintiff,  having  paid  the  debt, 
was  entitled  to  recover  only  half 
of  it  from  the  defendant. 

Macdonalds.  Whitfield 
8 App.  Cas.  733,  discussed. 

Judgment  of  Teetzel,  J.,  af- 
firmed. Steacy  v.  Stayner,  684. 


BILLS  OF  SALE. 

1.  Security  in  Form  of  Ab- 
solute Sale  — Non-compliance 
with  Chattel  Mortgage  Act — 
Invalidity  — R.S.O.  1897,  ch. 
148,  secs.  2,  3,  6,  18.] — When 
a transaction  is,  as  it  was  in 
this  case,  in  fact,  a security 
for  an  existing  debt,  the  parties 
cannot  evade  compliance  with 


secs.  2 and  3 of  the  Bills  of  Sale 
and  Chattel  Mortgage  Act, 
R.S.O.  1897,  ch.  148,  relating  to 
such  a transaction,  merely  by 
adopting  the  form  of  an  absolute 
sale.  If,  however,  the  real 
transaction  is  a sale  with  a right 
of  repurchase  upon  certain 
terms,  the  vendor  can  only  be 
required  to  observe  the  require- 
ments of  sec.  6 of  that  Act. 
Hope  V.  Parrot,  496. 


BRIDGE. 

Overhead,  Repair  of  Ap- 
proaches to.] — See  Railway,  1. 


BROKER. 

Dealings  on  Margin — Obli- 
gation of  Broker  to  Sell.] — There 
is  no  obligation  on  a broker,  in 
the  absence  of  the  customer’s 
order,  to  sell  shares  during  a 
falling  market,  after  he  has  de- 
manded further  margins,  and 
received  no  reply  from  his  cus- 
tomer ; and  therefore  if  he  does 
not  sell  the  stock  under  such 
circumstances,  he  is  not  liable 
for  any  loss  that  may  arise  to 
the  customer.  Kerr  v.  Murton, 
751. 


BY-LAW. 

Altering  School  Section.] — 
See  Public  Schools,  1. 

Curing  Defects  in  a Former 
By-law  does  not  Require  Requi- 
sition of  School  Board  Although 
the  Former  one  may  have.] — See 
Public  Schools,  2. 
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For  Local  Improvement.'] — 
Municipal  Corpokations,2. 

To  Reduce  the  Number  of 
Liquor  Licenses  Quashed,  Be- 
cause Carried  by  the  Casting 
Vote  of  a Reeve  who  was  Mort- 
gagee of  one  of  the  Properties 
Likely  to  be  Affected  by  it.] — 
See  Municipal  Corporations,  3. 

Permitting  Cattle  to  run  at 
large,  effect  of] — See  Railway, 

2. 

In  Reference  to  Local  Im- 
provement.] — See  Assessment 
AND  Taxes,  4. 


CASES. 

Babcock  v.  Standish  (1900), 
19  P.R.  195,  distinguished.] — 
See  Appeal,  1. 

Blakey  v.  Latham  (1880),  43 
Ch.  D.,  followed.]  -See  Appeal, 
1, 

Brighton,  Village  of,v.  Auston 
(1892),  19  A.R.  305,  specially 
referred  to.] — See  Damages. 

Burchell  v.  Wilde,  [1900] 
1 Ch.  551,  followed.]  — See 
Partnership. 

Burdick  v.  Garrick  (1870), 
L.R.  5 Ch.  233,  distinguished.] — 
See  Limitation  of  Actions,  2. 

Canadian  Coloured  Cotton 
Mills  Co.  V.  Kervin  (1899),  29 
S.C.R.  478,  distinguished.] — See 
Master  and  Servant,  2. 

Canadian  Pacific  R.  W.  Co.  v- 
Little  Seminary  of  Ste.  Therese 
(1889),  16  S.C.R.  606,  applied.] 
— See  Railway,  3. 


Cannon  v.  The  Toronto  Corn 
Exchange  (1880),  5 A.R.  268, 
distinguished.]  — See  Public 
Schools,  2. 

Chandler  & Massey  v.  Grand 
Trunk  R.W.  Co.  (1903),  5 O.L.R. 
589,  form  of  order  made.] — See 
Parties,  1. 

Christin  v.  (1899),  1 

O. L.R.  634,  specially  referred  to.] 
— See  Chattel  Mortgage. 

Christopherson  v.  Nayler 
(1816),  1 Mer.  320,  followed.] — 
See  Will,  8. 

Coyne  v.  Broddy  (1888),  15 
A.R.  159,  distinguished.]  — See 
Limitation  of  Actions,  2. 

Davis  V.  Henderson  (1869),  29 
U.C.R.  344,  distinguished.] — See 
Limitation  of  Actions,  1. 

Direct  United  States  Cable 
Co.  V.  Dominion  Telegraph  Co. 
(1881-3),  28  Gr.  648,  8 A.R.  416, 
followed.] — See  Landlord  and 
Tenant,  2. 

Ulvry  V.  Woiid  Newspaper 
Company  of  Toronto  (1897),  17 

P. R.  387,  followed.] — See  Evi- 
dence, 2 

Ferguson  v.  Galt  Public  School 
Board  (1900),  27  A.R.  480, 
followed.]  — See  Master  and 
Servant,  3. 

Fowell  V.  Chown  (1894),  25 
O.R.  71,  distinguished.]  — See 
Patent  for  Invention. 

Freeman  v.  Pope  (1870)  L.R. 
5 ch.  538,  specially  considered.] 
— See  Bankruptcy  and  Insol- 
vency, 2. 
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Friendly  v.  Needier  {1^^^).  10 
RR.  267,  distinguished.] — See 
Division  Courts,  4. 

Giles  V.  Thames  Ironworks 
Shipbuilding  Co.(1885),l  Times 
L.R.  469,  followed.] — See  Mas- 
ter AND  Servant,  S. 

Griffiths  V.  School  Board  of 
Ystradyfodwg  (1890),  24  Q.B.D. 
307,  followed.] — See  Security 
FOR  Costs. 

Groves  v.  Wimhorne,  [1898] 

2 Q.B.  402,  followed.]  — See 
Master  and  Servant,  2. 

Harris  v.  Mndie  (1882),  7 
A.R.  414,  considered.]  — See 
Limitation  of  Actions,  1. 

Henderson  v.  Comer  (1856), 

3 U.C.L.J.O.S.  29,  followed.]— 
See  Costs,  2. 

Hopkins  v.  Smith  (1901),  1 
O.L.R.  659,  followed.] — See  Evi- 
dence, 2. 

Inglis  V.  Beaty  (1878),  2 A.R. 
453,  distinguished.] — See  Exe- 
cutors AND  Administrators,  3. 

Jones  In  re,  Richards  v. 
Jones,  [1898]  1 Ch.  438,  dis- 
tinguished.]— See  Will,  2. 

Kerr  v.  Roberts  (1897),  33 
C.L.J.  695,  overruled.]  — See 
Chattel  Mortgage. 

King,  The,  v.  Pulsford  (1828), 
8 B.  & C.  350,  referred  to  and 
distinguished.]  — See  Public 
Schools,  2. 

Knight  v.  Engle  (1889),  61 
L.T.R.  780,  followed.]  — See 
Particulars. 


Kreutziger  v.  Brox  (1900),  32 
O.R.  418,  referred  to.]  — See 
Appeal,  1. 

La  Compagnie  de  Mayville  v. 
Whitley,  [1896]  1 Ch.  788,  re- 
ferred to  and  distinguished.] — 
^See  Public  Schools,  2. 

Lean  v.  Huston  (1885),  8 
O.R.  521,  referred  to  and  dis- 
tinguished.] — See  Patent  for 
Invention. 

Levy  v.  Walker  (1879),  10 
Ch.  D.  436,  448,  followed.] — 
See  Partnership. 

London  & Blackwall  R.  W.  Co. 
V.  Cross  (1886),  31  Ch.  D.  354, 
distinguished.] — See  Landlord 
AND  Tenant,  2. 

Lyell  V.  Kennedy  (1889),  14 
App.  Cas.  437,  distinguished.] — 
See  Limitation  of  Actions.  2. 

Macdonaldv.  Whitfield(l 88S), 
3 App.  Cas.  733,  discussed.] — 
See  Bills  of  Exchange,  2. 

McLeod  v.  Noble  (1897),  28 
O.R.  528,  distinguished.] — See 
Public  Schools,  3, 

Marsh  v.  Huron  College 
(1880),  27  Gr.  605,  distinguish- 
ed.]— See  Public  Schools,  2. 

Mason  v.  Lindsay  (1902),  4 
O.L.R.  365, applied.] — See  Bank- 
ruptcy AND  Insolvency,  1. 

Montreal  Rolling  Mills  Co.  v. 
Corcoran  (1896),  26  S.C.R.  595. 
distinguished.]  — See  Master 
AND  Servant,  2. 
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North  London  R.  W.  Co.  v. 
Great  Northern  R.  W.  (7o.(1883), 
11  Q.B.D.  30,  distinguished.] — 
See  Landlord  and  Tenant,  2. 

Percy  In  re,  Percy  v.  Percy 
(1883),  24  Ch.  D.  616,  dis- 
tinguished.]— See  Will,  2. 

Petrie  v.  Machan  (1897),  28 

0. R.  504,  distinguished.] — See 
Division  Courts,  2. 

In  re  Potters  Trust  (1869), 
L.R.  8 Eq.  52,  not  followed.] — 
See  Will,  8. 

Pullman  v.  Hill  & Go.,  [1891] 
1 Q.B.  524,  commented  on.] — 
See  Defamation. 

Regina  ex  rel,  Cavanagh  v. 
Smith  (1895),  26  O.R.  632,  dis- 
tinguished.] — See  Municipal 
Corporations,  7. 

Regina  v.  Cockshott,  [1898] 
1 Q.B.  582,  approved.]  — See 
Police  Magistrate. 

Regina  v.  McMahon  (1889), 
18  O.R.  502,  applied.]— >866  Evi- 
dence. 

Sault  Ste.  Marie  Pulp  and 
Paper  Co.  v.  Myers  (1902),  33 
S.C.R.  23,  followed.] — See  Mas- 
ter AND  Servant,  2. 

Schulze  v.  The  Great  Eastern 
R.W.  Co.  (1887),  19  Q.B.D.  30, 
followed.] — See  Sale  of  Goods, 

1. 

Spirett  V.  Willows  (1863),  ^ 
De  G.  & S.  293,  specially  con- 


sidered.]— See  Bankruptcy  and 
Insolvency,  2. 

Spratt  V.  Wilson  (1890),  19 
O.R.  28,  distinguished.]  — See 
Executors  and  Administra- 
tors, 3. 

Towle  V.  White  (1873),  21 
W.R.  465,  29  L.T.N.S.  78,  ex- 
plained and  distinguished.] — See 
B ANKRUPTC  Y AND  INSOLVENCY,  1 . 

Trice  v.  Robinson  (1888),  16 
O.R.  433,  distinguished.] — See 
Executors  and  Administra- 
tors, 4. 

Village  of  Brighton  v.  Auston 
(1892),  19  A.R.  305,  specially 
referred  to.] — See  Damages. 

Wakelin  v.  London  & South- 
Western  R.  W.  Co.  (1886),  12 
App.  Cas.  41,  [1896]  1 Q.B.  196, 
n.  distinguished.] — See  Master 
AND  Servant,  2. 

Walker,  In  re  Lloyd  v.  Tweedy, 
[1898]  1 I.R.  5,  distinguished.] 
— See  Will,  2. 

White  Ex.  p.  (1871),  L.R.  6, 
Ch.  397  (1873,)  21  W.R.  465, 
29  L.T.N.S.  78,  explained  and 
distinguished.]  — See  Bank- 
ruptcy AND  Insolvency,  1. 

Wilson,  In  r6  (1886),  54  L.T. 
N.S.  600,  2 Times  L.R.  443, 
approved.] — See  Executors  and 
Administrators,  1 . 

Wilson  v.  The  Lancashire  & 
Yorkshire  R.W.  Co.  (1861),  9 
C.B.N.S.  632,  followed.]— >866 
Sale  of  Goods,  1. 
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CHATTEL  MORTGAGE. 

Renewal  Statements  — P cty- 
ments  on  Account — Repetition 
in  Subsequent  Statements.^  — 
Successive  renewal  statements 
of  a chattel  mortgage  need  not 
shew  all  the  credits  on  account 
of  the  mortgage  ; it  is  sufficient 
if  each  statement  contains  the 
payments  made  since  the  last 
renewal. 

Christin  v.  Christin  (1899), 
1 O.L.ll.  634,  specially  referred 
to. 

Kerr  v.  Roberts  (1897),  33 
C.L.J.  695;  overruled.  Rogers 
V.  Marshall;  Crawford,  claim- 
ant, 291. 


COMPANY. 

1.  Shares — Deposit  of  Certifi- 
cates— Bailment — Trust  — De- 
tention— Excuse — Trustee  Act 
— Winding-up — Direction  of 
Master — J urisdiction  — Detinue 
— Measure  of  Damages — Price 
of  Shares. — The  plaintiff  loan 
company  became  the  holders  of 
525  shares  in  the  capital  stock  of 
a coal  company  and  of  50  shares 
in  a steel  company,  and  deposited 
the  certificates  for  the  shares 
with  the  defendant  trust  com- 
pany for  safe  keeping.  The  de- 
fendant trust  company  executed 
and  delivered  to  the  plaintiff  loan 
company  a document  under  seal 
by  which  they  acknowledged 
the  receipt  of  the  certificates, 
and  agreed  to  hold  in  their  safe 
deposit  vaults  to  the  order  of  the 
loan  company  any  dividends 
received  in  respect  thereof,  and 
guaranteed  to  the  loan  company 


that  the  certificates  would  be 
kept  safely  in  deposit  vaults  and 
delivered  upon  demand  under 
proper  authority.  The  document 
also  provided  for  the  remunera- 
tion of  the  trust  company.  The 
certificates  were  put  in  the  name 
of  the  trust  company.  It  ap- 
peared that  375  of  the  shares 
had  been  acquired  by  the  plain- 
tiff loan  company  under  an 
agreement  with  the  Atlas  Loan 
Company,  who  had  an  interest 
in  the  prospective  profits  to  be 
derived  from  the  sale  of  the 
shares.  While  the  certificates 
were  in  possession  of  the  defend- 
ant trusT  company  both  loan 
companies  were  ordered  to  be 
wound  up  under  the  Dominion 
Act,  and  the  defendant  trust 
company  were  appointed  liqui- 
dators of  the  Atlas  Loan  Com- 
pany, and  the  plaintiff  trust 
company  liquidators  of  the 
plaintiff*  loan  company.  After 
the  commencement  of  the  liqui- 
dations the  plaintiff*  trust  com- 
pany, as  liquidators,  demanded 
the  certificates  from  the  defend- 
ant trust  company,  but  the  latter 
refused  to  deliver  them  up,  and 
this  action  was  brought  for 
damages  for  the  detention  : — 
Held,  that  the  defendant  trust 
company  were  merely  bailees 
and  not  trustees ; but,  if  they 
were  to  be  regarded  as  trustees, 
the  failure  to  hand  over  the 
certificates  was  not  a breach  of 
trust  for  which  they  ought  fairly 
to  be  excused  under  62  Viet.  (2) 
ch.  15,  sec.  1 (0.) ; owing  to  their 
dual  character  as  trustees  and 
also  liquidators,  they  did  not  act 
with  singleness  of  purpose,  and 
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therefore  not  as  required  by  the 
Act ; and  the  direction  of  the 
Master  in  Ordinary,  to  whom 
was  referred  the  winding-up  of 
the  Atlas  Loan  Company,  that 
the  whole  575  shares  should  be 
retained  by  the  defendant  trust 
company  as  liquidators,  was 
made  without  jurisdiction,  and 
did  not  protect  them  as  trustees. 

2.  The  plaintiffs  were  entitled 
to  damages  for  the  detention 
(delivery  having  been  made 
pending  the  action)  based  on 
estimates  of  what  had  been  lost 
by  the  detention ; and  the  mea- 
sure of  damages  was  the  highest 
price  of  the  shares  represented 
by  the  certificates  between  the 
demand  and  the  delivery.  Elgin 
Loan  and  Savings  Company 
et  al.  V.  National  Trust  Co.,  1. 

2.  Share — Transfer — Certiji  - 
cate — Lien — By-laws. — A pro- 
vision in  a certificate  of  owner- 
ship of  paid-up  shares  issued  by 
a company  incorporated  by 
special  Act,  that  “the  articles  of 
this  company  are  part  and  parcel 
of  this  contract  ” is  not  sufficient 
to  make  applicable  to  a purchaser 
in  good  faith  of  the  shares  a 
by-law  of  the  company  purport- 
ing to  give  to  the  company  a 
lien  on  all  shares  held  by  any 
shareholder  for  “ any  and  all 
amounts  that  may  be  owing  by 
the  shareholder  or  his  assigns  to 
the  company,”  and  the  purchaser 
is,  upon  compliance  with  the 
necessary  formalities,  entitled  to 
be  registered  as  transferee. 

Judgment  of  Ferguson,  J., 
affirmed.  In  re  McKain  and 


Canadian  Birkbeck  Investment 
and  Savings  Company,  241. 

3.  Winding-up  Act,  R.S.C. 
1886,  ch.  129 — Material  Sup- 
porting Petition — Necessity  for 
Proof  of  Insolvency.'] — To  en- 
able a company  to  be  wound  up 
under  the  Winding  - up  Act, 
R.S.C.  1886,  ch.  129,  it  is  not 
sufficient  for  the  company  to 
appear  by  counsel  and  admit 
insolvency  and  consent  to  be 
wound  up,  but  the  facts,  as  re- 
quired by  the  Act,  shewing  in- 
solvency must  be  disclosed  in 
the  material  on  which  the  peti- 
tion is  based.  Re  Grundy 
Stove  Company,  252. 

4.  Promoter  — Fiduciary 
Capacity  — Profit  — Action  to 
Recover.] — The  owner  of  a pa- 
tent, in  April,  1898,  induced 
the  defendants  to  agree  to  take 
an  interest  in  it,  with  a view  to 
introducing  the  patented  article 
into  public  use.  They  subse- 
quently decided  to  form  a com- 
pany. An  actual  assignment  to 
the  defendants  was  executed  in 
June,  1898,  pending  incorpora- 
tion, the  expense  of  which  the 
defendants  undertook  to  bear, 
and  by  agreement  of  even  date 
they  agreed  to  sell  the  patent 
to  the  company,  when  incorpor- 
ated, in  consideration,  inter  alia, 
of  S5,000.  In  August,  1898, 
after  incorporation  of  the  com- 
pany, an  instrument  was  accord- 
ingly executed  by  the  defendants 
and  the  company,  adopting  and 
confirming  the  agreement  above 
mentioned,  and  the  patent  was 
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assigned  to  the  company,  and 
the  $5,000  paid  : — 

Held,  that  the  defendants 
were  entitled  to  retain  the 
$5,000,  as  against  the  company, 
as  they  did  not  become  pro- 
moters until  after  they  were 
entitled  by  agreement  to  the  in- 
terests in  the  patent,  which  were 
afterwards  and  before  incor- 
poration actually  transferred  to 
them. 

Semhle,  that  even  if  the  de- 
fendants had  acquired  their  in- 
terests without  consideration, 
that  would  have  made  no  differ- 
ence unless  acquired  for  the 
company.  The  Highway  Ad- 
vertising Company  of  Canada 
V.  Ellis  et  504. 

Liability  of  Former  Mana- 
ger to  Examination  for  Dis- 
covery pursuant  to  the  Order  of 
a Foreign  Court] — See  Evi- 
dence 3. 


COMPENSATION. 

See  Executors  and  Adminis- 
trators, 3. 

CONSOLIDATED  RULES. 

See  Rules. 


CONTEMPT. 

Even  when  an  Injunction  is 
Erroneously  or  Improvidently 
Granted,  While  it  is  in  Force 
Nothing  should  he  done  in  Con- 
travention of  its  Reasonable  Im- 
port]— See  Public  Schools,  3. 


CONTRACT. 

Place  of  Delivery — F.O.B. — 
Receipt  of  Goods  — Notice  of 


Price — Estoppel.]  — The  plain- 
tiffs, while  expressly  stipulating 
against  any  obligation  to  de- 
liver, offered  to  sell  to  defen- 
dants “ 20  cars  of  Pittsburg 
slack,  at  $1.25  at  mine,”  which 
they  would  ship  all  rail,  if  de- 
fendant wished,  and  if  plaintiffs 
could  secure  the  necessary  cars. 
The  defendants  telegraphed,  giv- 
ing an  order  at  the  price  named, 
“ f.o.b.  mine,”  adding  ‘‘  Route  it 
G.T.R.  London.”  On  the  same 
day  the  plaintiffs  wrote  accept- 
ing the  order,  and  stating  that 
they  would  ship  as  soon  as 
railroad  equipment  could  be  fur- 
nished, that  an  all  rail  rate  of 
$2. 10  to  London  had  been  quoted 
them,  and  they  would  ask  the 
carriers  to  put  same  through  at 
once.  Subsequently,  and  before 
any  shipment  had  been  made, 
it  was  arranged  between  plain- 
tiffs and  defendants  that  “ No. 
8 Pittsburg  slack”  could  be  sub- 
stituted for  “ Pittsburg  slack,” 
and  at  the  same  “ delivered 
price.”  Invoices  sent  with  the 
coal  shewed  the  mine  price  at 
$1.65,  but,  notwithstanding,  de- 
fendants accepted  the  coal,  and 
made  no  protest  until  making 
their  first  payment : — 

Held,  that  the  place  of  deliv- 
ery was  to  be  at  London  at  the 
price  of  $3.35,  and,  even  if  the 
defendants  could  claim  to  have 
been  misled  by  the  correspond- 
ence, .they  were  estopped  by 
dealing  with  the  coal  when  the 
invoices  were  received  from 
shewing  the  contrary.  The 
Burton,  Beidler  & Phillips  Go. 
V.  The  London  Street  Railway 
Co.,  717. 
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CONVERSION. 

Goods  Obtained  by  Fraud — 
Sale  to  Innocent  Purchaser — 
Title  — ''Agent  ” — "Entrusted 
with  the  Possession — P.S.O. 
1897,  ch.  1507\ — One  McK.,  who 
was  in  the  habit  of  taking 
orders  from  persons  desirous 
of  obtaining  the  plaintiffs’  ma- 
chines, and  forwarding  the  orders 
to  the  plaintiffs  to  be  filled,  but 
who  was  not  employed  by  the 
plaintiffs  to  sell  their  machines, 
by  a course  of  falsehood  and 
forgery  obtained  a machine  from 
the  plaintiffs,  which  he  sold  to 
the  defendant,  and  the  price  of 
which  he  received  from  the  de- 
fendant, who  believed  that  he 
was  purchasing  from  McK.,  and 
did  not  know  the  plaintiffs  in 
the  transaction,  while  the  plain- 
tiffs believed  they  were  selling 
to  the  defendant,  having  re- 
ceived an  order  for  the  machine 
and  a promissory  note  for  the 
price,  both  purporting  to  be 
signed  by  the  defendant,  whose 
signature  was  forged  by  McK: — 

Held,  in  an  action  for  conver- 
sion of  the  machine,  that  McK. 
never  had  any  title  thereto,  and, 
therefore,  at  common  law  could 
pass  none  to  the  defendant,  and 
at  common  law  there  was  no 
defence;  nor  was  McK.  an  accent 
of  the  plaintiffs  or  “entrusted 
with  the  possession”  of  the 
machine,  within  the  meaning  of 
R.S.O.  1897,  ch.  150,  and  there- 
fore the  plaintiffs  were  entitled 
to  succeed. 

Judgment  of  the  county  court 
of  Waterloo  reversed.  Ontario 


Wind  Engine  and  Pump  Co.  v. 
Lockie,  385. 


CORPORATIONS. 

Local  Boards  of  Health  Con- 
stituted under  Sections  and 
Jf.9  of  the  Public  Health  Act 
R.S.O.  1897 , ch.  ^2Jf,8,  are  not 
Corporations.'] — See  Municipal 
Corporations,  10. 

See  also  Municipal  Corpor- 
ations. 


COSTS. 

1.  Solicitor  and  Client  — 
Taxation — Delivery  of  Costs  — 
Delivery  of  Amended  Bill  After 
Order  Made.] — Solicitors  having 
delivered  an  unsigned  bill  of 
costs,  the  clients  applied  for  and 
obtained  an  order  that  they  do 
deliver  a bill  and  for  taxation 
of  same  when  delivered.  Under 
this  order  the  solicitors  delivered 
a bill  in  which  certain  charges 
were  made  larger  than  they  had 
been  in  the  previous  unsigned 
bill,  and  some  new  items  were 
added  : — 

Held,  that  by  applying  for  an 
order  for  delivery  of  a bill  the 
clients  must  be  considered  to 
have  consented  to  the  old  bill 
being  withdrawn,  and  therefore 
the  solicitors  were  entitled  to  do 
as  they  had  done.  In  re  Walsh 
and  Fitch,  Solicitors,  41. 

2.  Taxation  between  Party 
and  Party — Counsel  Fees  Paid 
to  Partner  of  Litigant — Affi- 
davit of  Payment  Made  by 
Counsel — Disallowing  Costs  of 
— Brief — Correspondence.]  — 
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Where  counsel  fees  were  paid 
by  a member  of  a firm  of  bar- 
risters and  solicitors,  to  his  part- 
ner for  the  latter’s  services  as 
counsel  in  an  action  in  which 
the  former  was  defendant,  under 
a prior  agreement  to  pay  such 
fees  as  would  be  payable  to 
counsel  outside  the  firm  : — 

Held,  that  such  counsel  fees 
should  be  taxed  to  the  defendant 
against  the  plaintiff  under  a 
judgment  dismissing  the  action 
with  costs. 

Henderson  v.  Comer  (1856), 
3 U.C.L.J.  O.S.  29,  followed. 

Upon  the  taxation  the  defen- 
dant made  an  affidavit  of  pay- 
ment of  fees  to  his  partner,  and 
the  latter  also  made  an  affidavit, 
upon  which  he  was  cross-exam- 
ined. 

Held,  that  the  defendant  was 
not  entitled  to  tax  the  costs  of 
or  occasioned  by  the  latter  affi- 
davit. 

Held,  also,  per  Britton,  J., 
that  the  discretion  of  the  taxing 
officer  in  allowing  the  defendant 
the  costs  of  briefing  corres- 
pondence between  the  parties, 
should  not  be  interfered  with  on 
appeal,  although  the  correspon- 
dence was  not  used  at  the  trial. 
Johnston  v.  Ryckman,  511. 

3.  Scale  of — Trepass  to  Land 
— Title  — Pleading  — Amend- 
ment — Terms — Discretion.] — 
In  an  action  in  the  High  Court 
for  trespass  to  land,  of  greater 
value  than  $200,  the  plaintiff 
alleged  his  tenancy  and  occupa- 
tion ; the  defendant,  in  his  state- 
ment of  defence  denied  both, 
and  asserted  title  and  right  to 


possession  in  himself,  and  also 
pleaded  leave  and  license.  About 
two  weeks  before  the  trial  the 
defendant  gave  notice  of  motion 
for  leave  to  amend  by  with- 
drawing his  denial  of  the  de- 
fendant’s tenancy  and  occupa- 
tion, and  expressly  admitt- 
ing both,  and  withdrawing  his 
own  claim  to  right  of  posses- 
sion. Leave  to  so  amend  was 
granted  at  the  trial,  terms  as  to 
costs  being  reserved.  The  jury 
found  against  the  defence  of 
leave  and  license,  and  assessed 
the  plaintiff’s  damages  at  $1, 
for  which,  a verdict  was  en- 
tered : — 

Held,  that  the  original  defence 
raised  an  issue  of  title,  and  it 
not  having  been  amended  until 
the  trial,  the  plaintiff  was  obliged 
to  go  to  trial  in  the  High  Court, 
and  was  entitled  to  costs  on  the 
scale  of  that  Court. 

Semble,  also,  that  as  a matter 
of  discretion  under  Rule  1130, 
and  perhaps  also  as  a term  of 
allowing  the  amendment,  the 
same  disposition  of  the  costs 
would  be  made.  Black  v. 
Wheeler,  545. 

4.  Taxation  — Railway  Act 
- — Delegation  by  Judge  — Re- 
view— Principle  of  Taxation — 
Items  — Desistment  — Arbitra- 
tion.]— The  usual  and  conven- 
ient course  in  regard  to  costs  of 
proceedings  under  the  Railway 
Act,  51  Viet.  ch.  29  (D.),  pro- 
vided for  by  sees.  154  and  158, 
is  not  for  the  Judge  to  tax  in 
the  first  instance,  but  to  relegate 
the  bill  of  costs  to  an  officer  con- 
versant with  the  practice  of  tax- 
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ation  to  ascertain  what  has  been 
properly  incurred  ; and  his  con- 
clusions may  be  adopted  or 
varied  by  the  Judge. 

If  lands  are  taken  compul- 
sorily, the  costs  should  be  allow- 
ed in  larger  measure  than  in 
ordinary  litigation,  but  in  the 
case  of  mere  desistment,  it  is 
enough  if  the  bill  is  fairly  taxed. 

Held,  with  regard  to  items  in 
dispute  upon  taxation  : — 

1.  That  a consent  to  take 
possession  was  not  part  of  desist- 
ment proceedings,  and  the  costs 
of  it  were  properly  disallowed. 

2.  That  costs  of  steps  taken 
to  appoint  a third  arbitrator 
were  not  costs  of  the  landowner  ; 
the  appointment  was  a matter  to 
be  arranged  by  the  two  arbitra- 
tors already  named. 

3.  That  “ instructions  for 
brief  ” upon  arbitration  should 
be  allowed. 

4 That  what  was  actually 
disbursed  in  witness  fees  to  a 
necessary  and  material  witness 
as  to  value  should  be  allowed. 

5.  That  the  quantum  of  the 
counsel  fee  upon  the  arbitration 
was  in  the  discretion  of  the  tax- 
ing officer,  and  should  not  be 
interfered  with. 

6.  That  “ instructions  to  move 
for  costs  of  arbitration  ” was 
properly  disallowed  by  the  tax- 
ing officer,  in  the  discretion  given 
by  item  38  of  the  tariff  of  the 
Supreme  Court  of  Judicature. 

7.  That  the  costs  of  a formal 
order  for  taxation  and  its  inci- 
dents, and  not  a mere  fiat  or 
direction  to  tax,  should  be  al- 
allowed,  the  liability  for  costs 


having  been  disputed : see  6 
O.L.R.  543.  Re  Oliver  and 
Bay  of  Quinte  R.W.  Co.,  567. 

Defendant  Entitled  to,  where 
Plaintiff  Elects  to  take  Money 
out  of  Court  paid  in  with  Plea 
of  Tender.] — See  Security  for 
Costs. 

Order  of  Judge  of  County 
Court  on  an  Appeal  from  a 
Ruling  on  a Taxation  is  Inter- 
locutory, not  Final.]  — See 
Appeal,  1. 

Increased  Offer  hy  Railway 
Company  for  Land  Required 
Taken  into  Consideration  on 
Question  of  Costs.] — See  Rail- 
way, 3. 

Of  Unsuccessful  Action  hy 
Executor.] — See  Executors  and 
Administrators,  2. 

Liability  of  Money  paid  into 
Court  as  security  for,  to  Execu- 
tion Creditor.] — See  Payment 
OUT  OF  Court,  1. 


COURT  OF  APPEAL. 

1.  Security  on  Appeal  — 
Money  Paid  into  Court — Pay- 
ment out  after  Purpose  An- 
swered — Further  Appeal.] — A 
party  who  has  paid  money  into 
Court  as  security  upon  his  appeal 
to  the  Court  of  Appeal  is  entitled, 
after  his  appeal  has  been  allowed 
with  costs,  to  take  the  money 
out,  although  his  opponent  is 
prosecuting  a further  appeal  to 
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the  Supreme  Court  of  Canada  or 
the  Judicial  Committee  of  the 
Privy  Council.  An  appeal  to 
the  Court  of  Appeal  is  a step  in 
the  cause,  but  a further  appeal 
is  not  so. 

Order  of  Maclennan,  J.A., 
affirmed.  Centaur  Cycle  Co.  v. 
Hill  et  al.,  411. 

2.  Notice  of  Intention  to 
Appeal  — Rule  799  — Time — 
Pronouncing  or  Entry  of 
Judgment.'] — A judgment  in  a 
mechanic’s  lien  action,  tried  by 
a local  Master,  was  signed  on  the 
12th  March,  but  dated  the  24th 
February,  being  the  day  on 
which  the  Master  had  signed  a 
memorandum  of  his  findings,  a 
copy  of  which  he  on  the  same 
day  sent  by  mail  to  the  solicitors 
for  each  of  the  parties.  The 
memorandum  contained  no  refer- 
ence to  costs  of  the  action,  but 
they  were  disposed  of  by  the 
judgment  as  signed.  There  was 
no  arrangement  between  the 
solicitors  and  the  Master  that 
his  findings  were  to  be  sent  by 
mail  : — 

Held,  that  the  month  within 
which  notice  of  intention  to 
appeal  from  the  judgment  must, 
by  Rule  799,  be  given,  ran  from 
the  signing  of  the  judgment  on 
the  12  th  March.  Wallace  et 
al.  v,  Bath  et  al.,  542. 


COVENANT. 

In  Lease  as  to  Timber. — See 
Landlord  and  Tenant,  1. 


CRIMINAL  LAW. 

1.  Obstructing  Officer — Seiz- 
ure— Chattel — Sale  of  Goods — 
Conditional  Sale  — Criminal 
Code,  sec.  iJJ.] — The  retaking 
of  possession  of  a chattel  by  the 
vendors  thereof  under  the  pro- 
visions of  a conditional  sale 
agreement,  is  not  a seizure  with- 
in the  meaning  of  the  Criminal 
Code,  sec.  144,  sub-sec.  2 (b),  so 
as  to  subject  the  purchaser  of 
the  chattel,  who  resists  the  right 
to  retake  it,  to  the  penalty  pre- 
scribed in  that  sub-section. 

Conviction  quashed.  Rex  v. 
Shand,  190. 

2.  Wilful  Destruction  of 
Fence  — Criminal  Code,  secs, 
f81  (^),  507 — ''Colour  of  Right' 
— Conviction — Jurisdiction  of 
Magistrate — Rejection  of  Evi- 
dence — U nregistered  Plans  — 
Motion  to  Quash  — Recogniz- 
ance— Insufficiency — Justice  of 
the  Peace — Married  Women — 
Separate  Estate.] — The  defen- 
dant was  convicted  under  sec. 
507  of  the  Criminal  Code  for 
unlawfully  and  wilfully  de- 
stroying or  damaging  a certain 
fence  upon  the  land  of  the  com- 
plainant. 

By  sec.  481  (2)  there  is  no 
criminal  offence  under  sec.  507 
unless  the  act  of  damage  is  done 
“ without  legal  justification  or 
excuse,  and  without  colour  of 
right : ” — 

Held,  that  “ colour  of  right  ” 
means  an  honest  belief  in  a state 
of  facts  which,  if  it  existed, 
would  be  a legal  justification  or 
excuse. 
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Upon  the  evidence  in  this 
case,  there  was  on  the  part  of 
the  defendant  such  an  honest 
belief,  reasonably  entertained,  in 
the  existence  of  a right  of  way 
over  a lane  on  the  complainant’s 
land,  as  satisfied  the  terms  of 
the  statute,  and  rendered  the 
conviction  bad  for  want  of  juris- 
diction. 

Held,  also,  that  the  convict- 
ing magistrate  erred  in  disre- 
garding plans  of  the  locus  be- 
cause they  were  not  registered. 
Where  lots  are  sold  in  sections 
pursuant  to  a plan  of  the  whole 
made  by  or  for  the  owner  of  the 
whole,  according  to  which  he 
sells  the  parts,  the  plan  is  good 
to  establish  such  a lane  among 
the  difierentsub-owners,  whether 
registered  or  not. 

The  defendant  is  a necessary 
party  to  the  recognizance  re- 
quired upon  a motion  to  quash 
his  conviction ; and  where  his 
recognizance  was  invalid  be- 
cause entered  into  before  a 
justice  of  the  peace  for  a county 
other  than  that  in  which  the 
conviction  was  made,  the  recog- 
nizance of  his  surety,  though 
properly  taken,  was  held  bad 
also. 

Semble,  that  a recognizance 
by  the  wife  of  the  defendant 
might  be  binding  in  respect  to 
her  separate  estate,  which  she 
connected  by  affidavit  with  her 
recognizance.  Rex  v.  Johnson, 
525. 

Uttering  a Forged^  Document 
Within  the  Meaning  of  sec. 
of  the  Criminal  Code.']  — See 
Extradition. 
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DAMAGES. 

Publishing  Company — Con- 
tract to  Supply  Books,  etc.,  for 
a Fixed  Period — Liquidation 
of  Company — Damages  for  Res- 
idue of  Period — Right  to  Re- 
cover.']— On  payment  of  a sub- 
scription fee  to  a publishing 
company,  certificates  were  issued 
by  the  company  to  the  subscrib- 
ers, guaranteeing  to  such  pur- 
chasers the  privilege  for  five 
years  of  purchasing  all  books, 
magazines  and  periodicals  and 
other  printed  matter  at  the  price 
quoted  in  the  company’s  cata- 
logues and  bulletins,  but  subject 
to  ordinary  trade  fluctuations, 
and  undertaking  to  act  for  such 
subscribers  as  purchasing  agents, 
at  the  lowest  possible  prices,  for 
books,  etc.,  not  contained  in  such 
catalogue.  The  certificates  were 
not  transferable,  and  were  only 
available  to  subscribers  for  their 
personal  and  family  use  and 
benefit.  Before  the  expiry  of 
the  above  period  a liquidation 
order  was  obtained  for  the  wind- 
ing-up of  the  company,  where- 
upon certain  subscribers  claimed 
to  be  placed  on  the  list  of  cred- 
itors for  damages  alleged  to  have 
been  sustained  by  them  through 
the  company’s  failure  to  supply 
them  with  books,  etc.,  during  the 
residue  of  the  term  : — 

Held,  that  only  nominal  dam- 
ages were  recoverable,  for  beyond 
this  they  were  of  too  speculative 
or  conjectural  a character  to  be 
ascertained,  nor  could  any  part 
of  the  subscriptions  be  recovered 
back  on  the  ground  of  it  being 
unearned. 
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Village  of  Brighton  v.  Aus- 
ton  (1892),  19  A.R.  305,  spec- 
ially referred  to.  — Re  Pub- 
lishers Syndicate.  — Greig’s, 
Parke’s,  and  Connery’s  Cases, 
223. 

Measure  of — Where  Shares  of 
Stock  had  been  Wrongfully  De- 
tained.]— See  Company,  1. 

Set-Off  of,  Against  Plaintiff’s 
Claim  for  Price  of  Goods  Sold 
and  Delivered.] — See  Sale  of 
Goods,  1. 

Measure  of  — Where  Goods 
Sold  were  not  Manufactured  as 
Agreed  on  and  were  Delivered 
Late.] — See  Sale  of  Goods,  1. 

Where  Sufficient  Compensa- 
tion, Instead  of  Injunction.] 
— See  Injunction,  2. 

Notice,  Claiming  in  Damage 
Case.] — See  Municipal  Corpor- 
ations, 5. 

Measure  of.] — See  Sale  of 
Goods,  2. 

DEBENTURES. 

Payable  in  Instalments — 
Application  of  sec.  fl8  of  the 
Consolidated  Municipal  Act 
to.]  — See  Municipal  Corpor- 
ations, 7. 


DEFAMATION. 

Libel — Publication — Privil- 
ege— Dictating  Letter  to  Steno- 
grapher.]— The  manager  of  the 
defendant  company  handed  to 
his  stenographer  to  be  type- 
written a draft  letter  written 


in  the  interest  of  the  company, 
bat  unconnected  with  its  ordin- 
ary business,  which  contained 
defamatory  statements : — 

Held,  on  the  authority  of 
Pullman  v.  Hill  & Co.,  [1891] 
1 Q.B.  524,  that  privilege  was 
taken  away  by  the  publication 
to  the  stenographer,  and  the 
defendant  company  was  liable, 
Pullman  w.  Hill  & Co.,  [1891] 
1 Q.B.  524,  commented  on. 

Judgment  of  the  Divisional 
Court,  5 O.L.R.  680,  reversed. 
Puterbauoh  v.  Gold  Medal  Fur- 
niture  Manufacturing  Co.,  582. 


DISCOVERY. 

Examination  for  — Amend- 
ed Pleadings — Second  Examin- 
ation— Order  for — Limitation 
of.] — Where  pleadings  have  been 
amended  raising  matters  not  be- 
fore suggested  in  the  original 
pleadings,  after  examination  for 
discovery,  an  order  may  be  made 
in  a proper  case  for  a further 
examination,  limited  to  the  mat- 
ters raised  by  the  amendment. 

Judgment  of  the  Master  in 
Chambers  affirmed.  The  Stan- 
dard Trading  Co.  v.  Seybold,  39. 

A Former  Manager  of  a 
Company  ( while  the  Matters  in 
Dispute  were  Alleged  to  have 
Taken  Place ) as  such  Officer  is  a 
quasi  Party  and  Stands  for  the 
Person  to  he  Examined  for  Dis- 
covery for  the  Corporation  De- 
fendant and  may  be  Compelled 
to  Attend  Pursuant  to  an  Order 
of  a Foreign  Court] — See  Evi- 
dence, 3. 
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DEVOLUTION  OF  ESTATES  ACT 

See  Executors  and  Adminis- 
trators, 1. — Vendor  and  Pur- 
chaser. 

DIVISION  COURTS. 

1.  Judgment  Summons  — 

Form  of  Affidavit — R.S.0. 1897, 
cJi.  60,  sec.  — Prohibition.'] — 

An  affidavit,  by  a plaintiff  in  a 
division  court  action  desiring 
to  issue  a judgment  summons, 
stating  that  “ the  sum  of  $65.10 
of  the  said  judgment  remains 
unsatisfied  as  I am  informed 
and  believe,”  the  judgment  being 
for  more  than  $65.10,  is  not 
such  an  affidavit  as  is  required 
by  sec.  243  of  the  Division 
Courts  Act,  R.S.O.  1897,  ch.  60, 
and  prohibition  will  lie  to  re- 
strain proceedings  upon  a judg- 
ment summons  issued  pursuant 
to  such  an  affidavit.  In  re  Barr 
V.  McMillan,  70. 

2.  Appeal  from — Amount  in 
Dispute — Quashing  Appeal.] — 
The  plaintiff  brought  an  action 
in  a division  court  for  $100.75, 
the  amount  of  a promissory  note 
for  $64.87  and  $35.38  interest 
on  it  and  recovered  a judgment 
for  $83.90;  the  trial  judge  find- 
ing against  an  alleged  release 
set  up  by  the  defendant,  but 
only  allowing  $19.13  for  interest 
instead  of  $35.38  as  claimed. 
A motion  for  a new  trial  was 
refused. 

Held,  that  “ the  sum  in  dis- 
pute upon  the  appeal  ” under 
sec.  154  of  the  Division  Courts 
Acts,  R.S.O.  1897,  ch.  60,  was 
$83.90  and  as  it  did  not  exceed 


$100,  a motion  to  quash  the 
appeal  was  allowed. 

Petrie  v.  Machan  (1897),  28 
O.R.  504,  distinguished.  Lam- 
bert V.  Clarke.  130. 

3.  Prohibition — Claim  Under 
$20 — Counter-claim  Over  $20 
—R.S.O. 1897, ch.  167, sec.  160- 
Trial  by  Jury.] — The  plaintiff* 
sued  in  a division  court  for  a 
sum  less  than  the  amount  en- 
titling the  defendant  to  have  it 
tried  by  jury.  The  defendant, 
besides  filing  a dispute  notice, 
counter-claimed  for  a sum  which 
entitled  him  to  a jury,  which 
he  asked  for,  but  the  Judge  refus- 
ed to  place  the  case  on  the  jury 
list : — 

Held,  that  the  filing  of  the 
counter-claim  did  not  entitle  the 
defendant  to  have  the  plaintifi‘’s 
claim  tried  by  a jury,  but  that 
sec.  160  of  the  Division  Court 
Act,  R.S.O.  1897,  ch.  157,  did 
entitle  defendant  to  that  right 
in  respect  to  his  counter-claim. 

Prohibition  ordered,  subject 
to  the  right  of  the  Judge  to 
order  that  the  counter-claim  be 
the  subject  of  an  independent 
action  under  Division  Court 
Rule  108.  Re  Fraser  v.  Ham, 
449. 

4.  Judgment  Summons  — 
Form  of  Affidavit — Prohibition 
—R.S.O.  1897,  ch.  60,  sec.  2JfA.] 
— Order  of  Ferguson,  J.,  ante 
p.  70,  affirmed.  Friendly  v. 
Needier  (1884),  10  P.R.  267, 
distinguished.  In  re  Barr  v. 
McMillan,  672. 

Dispute  Notice,  Absence  of.] — 
See  Prohibition. 
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DOWER. 

1.  Of  Wife  in  Balance  of  Pur- 
chase Money  after  Payment  of 
Mortgages  — Conversioni] — The 
testator  in  his  lifetime  purchased 
property  subject  to  a $10,000 
mortgage,  which  he  assumed, 
but  subsequently  procured  a new 
loan  on  mortgage,  in  which  his 
wife  joined  to  bar  dower,  and 
paid  the  former  mortgage  off,  the 
discharge  being  registered  sub- 
sequent to  the  registration  of  the 
new  mortgage.  He  afterwards 
made  a further  mortgage  for 
$1,650.58,  in  which  his  wife  also 
joined  to  bar  dower.  Subse- 
quently he  entered  into  an  agree- 
ment for  the  sale  of  the  property, 
receiving  $500  on  account.  The 
agreement  was  carried  out  by 
his  executrix,  the  purchase  mon- 
ey being  applied  in  paying  off 
the  two  mortgages,  taxes,  etc., 
leaving  a balance  : — 

p[eld,  that  the  wife  was  only 
entitled  to  dower  out  of  the  bal- 
ance of  the  purchase  money  af- 
ter satisfying  the  charges,  and 
that  the  doctrine  of  conversion 
did  not  apply  so  as  to  defeat  her 
claim  to  dower  therein.  Re 
Williams,  156. 

2.  Equitable  Charge  — Leg- 
acies— Mortgaged]  — A testator 
devised  a farm  to  his  son,  sub- 
ject to  the  payment  by  him  of 
certain  legacies.  The  son  mort- 
gaged the  farm,  his  wife  joining 
to  bar  her  dower,  and  paid  the 
legacies  out  of  the  proceeds. 
The  son  died  seised  of  the  farm, 
and  the  mortgage  was  then  in 
force  : — 


Held,  that  the  son  took  under 
the  will  the  legal  seisin  in  the 
farm  and  not  a mere  equitable 
estate,  and  that  his  widow  was 
entitled  to  dower  out  of  the  full 
value  of  the  land.  In  re  Zim- 
merman, 489. 

3.  Bar — Infant  Wife — Pur- 
chaser for  Value — Considera- 
tion— Married  Woman’s  Real 
Estate  Act,  R.S.O.  1897,  ch.  165, 
sec.  5.] — A purchaser  for  value 
is  one  who  obtains  a property 
for  a valuable,  as  distinguished 
from  a merely  good,  considera- 
tion ; and  where  there  is  no  ques- 
tion of  bond  fides  involved,  the 
question  of  the  adequacy  of  the 
consideration  cannot  be  inquired 
into. 

Where  a son,  who  had  left  his 
father’s  farm,  returned  upon  his 
father’s  request  and  promise  of 
remuneration,  and  helped  the 
father  to  work  the  farm,  and 
remained  with  him  working  in 
that  way  upon  a further  request 
and  promise  of  a conveyance, 
and  the  father  afterwards  mar- 
ried a girl  under  15,  and  then 
conveyed  a part  of  the  farm  to 
the  son;  the  wife,  who  was  still 
under  15,  joining  to  bar  her 
dower  : — 

Held,  that  the  consideration, 
having  become  executed  by  the 
son  having  done  his  part,  was  a 
substantial  and  valuable  consid- 
ation  sufficient  to  make  the  son 
a purchaser  for  value,  within  the 
meaning  of  sec.  5 of  the  Married 
Woman’s  Real  Estate  Act,  R.  S. 
O.  1897,  ch.  165  ; and  therefore, 
the  wife  having  been  found  to 
have  known  what  she  was  doing 
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when  she  executed  the  release  of 
dower,  was  not  entitled  to  dower 
out  of  the  land  conveyed  to  the 
son. 

Judgment  of  Meredith,  C.J.C. 
P.,  6 O.L.R.  259,  affirmed.  Gros- 
sett  V.  Haycock,  665. 

Rights  of  Widow  in  Wood- 
land, not  in  a State  of  Nature.'] 
— See  Executors  and  Adminis- 
trators, 3. 


EASEMENT. 

Of  Right  of  Way  Must  Rest 
Upon  the  Presumption  of  a 
Grant  and  if  a Grant  would 
have  been  Illegal  and  Void,  a 
Grant  Implied  from  20  Years 
User  Gould  not  he  Valid.] — See 
Way,  1. 

EDUCATION. 

Powers  of  Board  of.] — See 
Public  Schools,  3. 


ELECTION. 

As  to  Which  Defendant 
Plaintiff  wo uld  Proceed 
Against.]— See  Parties,  1. 


ESTOPPEL. 

From  Denying  Forged  Sig- 
nature where  there  was  Silence 
or  Delay  in  Informing  Holder 
of  the  Forged  Note.] — See  Bills 
OF  Exchange,  1. 

By  Gonduct  and  Dealing  of 
an  Insurance  Gompany.] — See 
Fire  Insurance. 


EVIDENCE. 

1.  Negligence — Statements  of 
Deceased — Res  Gestae.] — In  an 
action  brought  by  the  father  and 
mother  of  a young  girl  to  re- 
cover damages  in  respect  of  her 
death  which  resulted,  as  was 
alleged,  from  a fall  on  a stone  in 
a highway  under  the  control  of 
the  defendants,  it  was  proved 
that  the  stone  in  question  had 
been  allowed  to  remain  for  a 
long  time  in  a part  of  the  high- 
way used  by  foot  passengers ; 
that  several  persons  had  tripped 
over  it ; that  the  deceased  had 
left  a house  on  a certain  evening 
to  go  to  her  own  house,  the 
direct  route  to  which  would  be 
by  the  highway  in  question ; 
that  a few  minutes  later  she 
came  to  the  house  of  a friend 
near  the  place  where  the  stone 
was,  apparently  suffering  great 
pain,  and  stated  that  she  had 
tripped  on  the  stone  and  hurt 
herself ; that  about  the  time  she 
would  in  the  ordinary  course 
have  been  passing  the  stone  in 
question  a witness  saw  a young 
girl  whose  description  answered 
to  that  of  the  deceased  lying 
beside  the  stone,  who  stated  to 
him  that  she  had  fallen  on  the 
stone  and  hurt  herself ; and 
that  the  girl  died  from  peri- 
tonitis resulting,  in  the  opinion 
of  the  doctor  who  attended  her, 
from  an  injury  such  as  would 
have  been  the  result  of  a fall 
upon  a stone  : — 

Held,  affirming  the  judgment 
of  MacMahon,  J.,  that  the  state- 
ment of  the  deceased  to  her 
friends  at  the  house  to  which 
she  came,  and  assuming  that 
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the  identity  had  been  proved, 
her  statment  while  lying  near 
the  stone,  were  not  admissible 
in  evidence  as  part  of  the  res 
gestae,  these  being  at  most  state- 
ments made  in  reference  to  the 
accident  after  it  had  happened, 
and  after  the  deceased  had  had 
time  for  consideration,  distin- 
guishable therefore  from  those 
involuntary  and  contempora- 
neous exclamations  made  with- 
out time  for  reflection,  which 
alone  are  properly  admissible  as 
part  of  the  res  gestae. 

Regina  v.  McMahon  (1889), 
18  O.R.  502,  applied. 

Held,  however,  reversing  the 
judgment  of  MacMahon,  J.,  that 
the  identity  of  the  deceased  with 
the  person  seen  by  the  witness 
lying  near  the  stone  was  estab- 
lished : that  excluding  her  state- 
ments, there  was  ample  evidence 
to  justify  the  conclusion  that 
the  deceased  had  received  in- 
juries by  falling  on  the  stone ; 
and  that  as  the  highway  was, 
by  reason  of  the  presence  of  the 
stone,  in  a dangerous  condition 
and  out  of  repair  the  defendants 
were  liable.  Garner  v.  Town- 
ship  of  Stamford,  50. 

2,  Production  — Membership 
Roll  of  Recreation  Club  — 
R.S.O.  1897,  eh.  73,  sec.  5— 
Common  Betting  House — Re- 
vocation of  Charter. ~\ — In  an 
action  against  the  defendants, 
an  incorporated  club,  for  a de- 
claration that  they  were  using 
their  premises  as  a common 
betting  house  contrary  to  the 
provisions  of  the  Criminal  Code, 


1892,  and  for  a revocation  of 
their  charter : — 

Held,  that  “ The  Evidence 
Act”  of  Ontario,  R.S.O.  1897, 
ch.  73,  sec.  5,  applied,  and  that 
the  president  of  the  club  was 
not  bound  to  produce  the  mem- 
bership roll  of  the  club,  he 
having  stated  under  oath  that 
its  production  might  lead  to 
a criminal  prosecution  against 
him. 

HIvry  V.  World  Newspaper 
Company  of  Toronto  (1897), 
17  P.R.  387,  and  Hopkins  v. 
Smith  (1901),  1 O.L.R.  659, 
followed. 

Held,  further,  that  as  the 
forfeiture  of  the  defendants’ 
charter  was  claimed  in  the  action, 
on  this  ground  also  a refusal  to 
produce  the  roll  was  justifiable. 
The  Attorney -General  of  the 
Province  of  Ontario  v.  Toronto 
Junction  Recreation  Club, 
Limited,  248. 

3.  Discovery — Order  of  For- 
eign Court — Refusal  to  attend 
— Order  Compelling  Attend- 
ance—R.S.C.  1886,  ch.  IfO.]  — 
R.S.C.  1886,  ch.  140,  extends  to 
parties  as  well  as  witnesses ; and 
a former  manager  of  a company 
(while  the  matters  in  dispute  in 
the  action  were  alleged  to  have 
taken  place)  as  such  ofiicer  is  a 
quasi  party  and  stands  for  the 
person  to  be  examined  for  dis- 
covery for  the  corporation  de- 
fendant. An  order  to  compel 
him  to  attend  and  be  examined 
in  pursuance  of  an  order  of  a 
Manitoba  Court,  which  he  had 
refused  to  do,  was  made  as  on  an 
ex  parte  application.  Re  Kirch- 
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offer  V.  The  Imperial  Loan 
and  Investment  Company,  295. 

Afforded  by  Proof  of  Circum- 
stances Surrounding  an  Acci- 
dent from  Defective  Machinery 
Causing  Death.'] — See  Master 
AND  Servant,  2. 

Of  Entry  and  Cultivation 
or  Entry  and  Actual  Possession 
of  Wild  Land  to  Apply  the  Sta- 
tute of  Limitations.]  — See 
Limitation  of  Actions,  1. 


EXAMINATION. 

For  Discovery,  after  Amend- 
ment of  Pleadings.] — See  Dis- 
covery. 

EXECUTION  CREDITOR. 

In  Mechanics’  Lien  Action.] 
— See  Lien. 


EXEMPTION. 

From  Taxation,  of  Property 
Belonging  to  a Municipality.] 
— See  Assessment  and  Taxes,  3. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Power  of  Executors  to  Sell 
Lands — Payment  of  Debts — 
Lands  Devised  in  Fee — Execu- 
tory Devises  Over — Devolution 
of  Estates  Act,  secs,  f,  9,  16 — 
Trustee  Act,  secs.  18,  20.] — A 
testatrix  by  her  will  gave  to  her 
daughter  some  personal  effects 
and  $4,000  to  be  paid  to  the 
daughter  by  the  son  of  the 
testatrix,  and  charged  on  pro- 


perty devised  to  the  son  ; all  the 
rest  of  her  real  and  personal 
property  she  gave,  devised,  and 
bequeathed  to  the  son,  charged 
with  the  $4,000.  The  will  then 
directed  that,  in  case  of  the 
death  of  either  the  son  or 
daughter  without  issue,  the 
whole  of  the  property  and  estate 
was  to  go  to  the  survivor,  and, 
in  case  of  the  death  of  both 
without  issue,  to  the  brothers 
and  sisters  of  the  testatrix. 

The  executors  contracted  to 
sell  a part  of  the  real  estate  to 
the  appellant,  the  daughter  being 
alive  and  having  three  children, 
the  son  alive  and  unmarried, and 
brothers  and  sisters  being  also 
in  existence. 

At  the  time  of  the  death  of 
the  testatrix,  her  estate,  includ- 
ing the  land  which  was  the 
subject  of  the  contract,  was 
incumbered,  and  there  . were 
other  debts : — 

Held,  that  the  executors,  even 
without  the  concurrence  of  the 
son  and  daughter,  and  a fortiori 
with  their  concurrence,  could 
make  a good  title,  either  under 
the  Devolution  of  Estates  Act, 
R.S.O.,  1897,  ch.  127,  secs.  4,  9, 
16,  or  under  the  Trustee  Act, 
R.S.O.,  ch.  129,  sec.  18. 

Section  9 of  the  former  Act 
enables  executors  to  sell  for  the 
payment  of  debts,  and  the  power 
to  sell  is  not  qualified  by  sec.  16. 
That  section  was  intended  to 
make  it  clear  that  executors  had 
power  to  sell  for  purposes  of 
distribution  where  there  were  no 
debts  as  well  as  where  there 
were  debts  ; and  the  consent  of 
the  official  guardian,  on  behalf 
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of  infants,  lunatics,  and  non- 
concurring heirs  or  devisees,  is 
only  necessaiy  when  the  sale  is 
for  purposes  of  distribution  only. 

The  power  of  sale  given  to 
executors  by  sec.  18  of  the 
Trustee  Act  was  exerciseable  in 
this  case,  notwithstanding  the 
clause  of  sec.  20  ; “a  devise 
to  any  person  or  persons  in  fee 
or  in  tail,  or  for  the  testator’s 
whole  estate  and  interest,”  does 
not  mean  a devise  of  a life  estate 
to  one  or  more  persons  and  a 
remainder  or  several  remainders 
to  one  or  more  others,  either 
jointly  or  successively,  and  with, 
it  may  be,  executory  devises 
over  to  still  other  persons,  so 
that  his  whole  fee  simple,  or  less 
estate,  whatever  it  may  be,  is 
disposed  of ; but  it  means  a 
devise  of  his  whole  interest, 
whatever  it  may  be,  whether  it 
be  an  estate  in  fee  simple  or  any 
less  interest,  to  the  same  person 
or  persons,  either  as  joint  tenants 
or  tenants  in  common. 

In  re  Wilson  (1886),  54 

L.T.N.S.  “600,  2 Times  L.R.  443, 
approved. 

Judgment  of  Britton,  J., 
affirmed.  Re  Ross  et  al.  and 
Davies,  433. 

2.  Costs  of  Unsuccessful  Ac- 
tion — Personal  Estate  Ex- 
hausted— Right  to  Resort  to  Real 
Estate.] — An  executor,  without 
direct  authority  or  obtaining 
indemnity,  brought  an  action  to 
recover  a sum  of  money  alleged 
to  belong  to  the  testator,  and 
this  action  was  dismissed  with 
costs,  the  personal  estate  being 


insufficient  to  pay  the  costs  of 
the  opposite  party: — 

Held,  that  though  the  general 
rule  is  that  an  executor,  acting 
in  good  faith,  is  entitled  to  be 
recouped  his  costs  of  an  unsuc- 
cessful action,  this  rule  would 
not  justify  the  executor  in  this 
case  resorting  for  this  purpose 
to  specifically  devised  real  estate. 
In  re  Champagne,  St.  Jean  v. 
Simard,  537. 

3.  Administration — Cash  on 
Deposit — Rate  of  Interest — Be- 
quest of  Use  of  Chattels  for 
Limited  -Period — Sale  of  Chat- 
tels— Interests  on  Proceeds  — 
Land  Contracted  to  he  Sold  hy 
Testator  — State  of  Nature  — 
Right  to  Dower — Payment  to 
Widow  for  Release — Compensa- 
tion of  Executors — Infants — 
Contingent  Legacies — Interest 
as  Maintenance.]  — Executors 
found  a sum  of  money  belong- 
ing to  the  testator  in  the  hands 
of  a loan  company  upon  savings 
bank  account,  and  allowed  it  to 
remain  there  at  3J  per  cent,  per 
annum  for  more  than  two  years 
after  obtaining  probate  of  the 
will.  In  January,  1902,  they 
closed  the  savings  bank  account 
and  invested  the  money  at  4 per 
cent,  in  a debenture,  but  20  days 
later,  fearing  that  they  would  be 
called  on  to  distribute  the  money, 
they  took  over  the  debenture 
themselves  as  from  its  date,  and 
put  the  money  into  a chartered 
bank  at  3 per  cent.  The  trusts 
of  the  will,  so  far  as  the  pro- 
perty not  specifically  devised 
was  concerned,  were  to  provide 
for  annuities  and  to  divide  the 
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surplus  amongst  the  residuary 
legatees ; — 

Held,  that  the  executors  would 
not  have  been  justified  in  mak- 
ing long  or  permanent  invest- 
ments of  the  money  which  came 
to  their  hands ; in  strictness 
they  should  have  deposited  it 
from  the  beginning  in  a char- 
tered bank,  where  it  would  have 
earned  only  3 per  cent.;  and,  in 
accounting,  they  should  not  be 
charged  with  more  interest  than 
they  actually  received,  that  is, 
per  cent,  while  the  money 
was  on  deposit  with  the  loan 
company,  4 per  cent,  for  20  days 
during  which  it  was  invested  in 
a debenture,  and  3 per  cent, 
thereafter  until  distributed. 

Inglis  V.  Beaty  (1878),  2 A.R. 
453, and  Spratt  v.  Wilson  (1890), 
19  O.R.  28,  distinguished. 

2.  A part  of  the  will  was  as 
follows  : “ I leave  my  stock  and 
implements  to  my  son  H.;  he  to 
have  the  use  of  them  for  ten 
years,  at  the  end  of  that  time  to 
replace  them.”  The  stock  and 
implements  were  sold  by  the 
executors,  at  H.’s  request,  and 
the  proceeds  were  paid  to 
him  : — 

Held,  that  the  bequest  was 
merely  of  the  use  of  the  chattels 
for  ten  years,  with  the  right  of 
possession  vested  in  H.  for  that 
period  only ; but  the  executors, 
with  H.’s  consent,  having  don^ 
what  they  should  have  done  at 
the  end  of  the  period,  all  that  he 
could  have  was  the  interest  for 
ten  years  upon  the  proceeds  of 
the  sale;  and  therefore  H.  should 
repay  the  proceeds,  for  which 
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the  executors  were  bound  to  ac- 
count. 

3.  The  testator  was  the  owner 
in  fee  at  the  time  of  his  death  of 
a timbered  lot  containing  100 
acres,  from  15  or  20  acres  of 
which  he  had  taken  the  timber; 
a part  of  the  cleared  land  had 
been  prepared  for  cultivation, 
and  seeds  planted,  but  owing  to 
the  nature  of  the  soil,  with  little 
or  no  result.  The  testator  had 
contracted  to  sell  the  whole  lot 
for  S2,000,  and  after  his  death 
the  purchaser  called  on  the  exe- 
cutors to  receive  the  balance  of 
the  purchase  money  and  to  make 
title.  The  widow  claimed  her 
dower,  and  her  claim  was  com- 
promised by  the  executors  at 
$390,  which  they  paid  her,  and 
she  released  her  dower;  they 
then  conveyed  to  the  purchaser 
under  sec.  24  of  the  Trustee  Act, 
RS.O.  1897,  ch.  129:— 

Held,  that,  as  the  lot  was  not 
in  a state  of  nature  at  the  time 
of  the  death,  the  widow’s  dower 
attached  upon  the  whole  of  it ; 
she  was  entitled  to  have  one- 
third  of  such  part  as  was  not 
woodland  assigned  to  her,  and 
one-third  of  such  part  as  was 
woodland,  with  the  right  to  take 
from  the  woodland  firewood  for 
her  own  use  and  timber  for  fenc- 
ing the  other  part,  and  the  exe- 
cutors had  the  right  under  sec. 
33  of  RS.O.  ch.  129,  to  apply 
the  money  of  the  estate  in  the 
purchase  of  a release  of  the 
widow’s  dower ; and  were  en- 
titled to  charge  the  estate  with 
the  $390. 

4.  The  estate  was  not  a sim- 
ple one  to  deal  with,  owing  to 
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conflicting  interpretations  of  the 
rights  of  the  beneficiaries  under 
the  will,  the  nature  of  the  trusts, 
their  number  and  complication, 
and,  to  a more  limited  extent, 
the  character  of  a portion  of  the 
assets.  The  executors  took  over 
about  $60,000  worth  of  property 
in  cash,  mortgages,  notes,  farm 
property,  and  furniture.  Of  this 
they  distributed  a little  less 
than  a half,  and  set  apart  the 
remainder  for  payment  of  an- 
nuities, legacies  not  matured, 
etc.  They  collected  about  $6,500 
of  interest.  They  managed  the 
estate  for  a period  of  a little 
more  than  four  years  down  to 
the  date  of  a report  providing 
for  their  remuneration: — 

Held,  that  they  were  not 
entitled  to  an  allowance  upon 
taking  over  the  estate,  but 
should  be  allowed  per  cent, 
upon  such  portion  of  the  corpus 
of  the  estate  as  they  had  taken 
over  and  distributed,  and  when 
the  remainder  of  the  corpus 
taken  over  should  be  distributed, 
they  should  have  a like  allow- 
ance upon  the  portions  distri- 
buted from  time  to  time ; they 
should  be  allowed  5 per  cent, 
on  the  interest  collected,  and  to 
be  collected;  and  $100  a year 
in  addition,  for  the  first  two 
years,  and  $75  a year  for  the 
last  two  years,  for  management 
of  the  estate  and  services  not 
covered  by  the  other  charges, 
including  the  care  and  preser- 
vation of  the  corpus. 

5.  The  testator  bequeathed  to 
his  two  infant  sons  $4,000  each, 
contingent  upon  their  attaining 
25  years  of  age ; the  only  other 


provision  for  them  was  a gift 
to  each  of  one-tenth  of  the 
residuary  estate : — 

Held,  that  interest  as  a means 
of  maintenance  is  payable  out 
of  the  general  residue  of  an 
estate,  upon  a legacy  which  is 
merely  contingent,  when  the 
legatee  is  the  infant  child  of 
the  testator,  and  no  other  main- 
tenance is  provided ; and  it  was 
proper  in  this  case  that  an 
allowance  should  be  made  for 
the  maintenance  of  the  infants 
until  their  majority,  out  of  the 
interest  on  the  sums  set  apart 
to  answer  the  legacies ; the  gift 
of  a share  in  the  residue  was 
not  intended  as  a provision  for 
maintenance.  The  will  was  to  be 
read  as  directing  the  executors 
to  apply  the  income  of  each 
legacy  for  the  benefit  of  the 
infant  during  minority,  to  the 
extent  required  for  maintenance, 
and  this  involved  the  reserving 
and  investing  of  an  amount 
equal  to  the  amount  of  each 
legacy,  not  as  the  legacy,  but 
to  secure  the  amount  of  it  in 
case  it  should  become  payable. 
Re  McIntyre,  McIntyre  v.  Lon- 
don and  Western  Trusts  Co.  et 
al.,  548. 

4.  Fatal  Accident’s  Act  — 
Action  Before  Administration.'] 
— An  action  was  brought  to  re- 
cover damages  because  of  the 
death  of  a workman,  the  plaintiflf 
alleging  that  she  was  his  widow. 
Her  status  was  put  in  issue,  and 
she  obtained  letters  of  adminis- 
tration as  the  deceased’s  widow 
and  by  amendment  claimed  also 
as  administratrix : — 
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Held,  that  having  failed  to 
prove  her  status  as  widow  she 
could  not  succeed  as  adminis- 
tratrix, the  rule  that  letters  of 
administration  relate  back  to 
the  time  of  the  bringing  of  the 
action  not  applying  where  the 
person  setting  them  up  was  not 
really  entitled  to  obtain  them. 

Trice  v.  Robinson  (1888),  16 
O.R.  433,  distinguished.  Doyle 
V.  Diamond  Flint  Glass  Com- 
pany, 747. 

EXTRADITION. 

Forgery  — Uttering  Forged 
Document — Letter  of  Introduc- 
tion— Intent — Criminal  Code, 
secs.  ] — There  was 

evidence  that  the  prisoner  handed 
to  a young  woman  in  charge  of 
an  office  of  the  Western  Union! 
Telegraph  Company  a letter 
purporting  to  be  signed  by  a 
vice-president  of  that  company, 
in  these  words : “ To  any  em- 
ploye, Western  Union  Telegraph 
Company.  This  will  introduce 
Mr.  J.  O.  Goelet,  a personal 
friend  of  the  management  of 
this  company.  Any  favours 
shown  him  will  be  duly  appre- 
ciated by  the  corporation  and 
myself.”  The  vice  - president 
whose  name  was  used  did  not 
himself  sign  it,  nor  authorize 
any  one  else  to  sign  it  for  him, 
nor  was  he  aware  of  it.  There 
was  evidence  that  the  prisoner 
shortly  afterwards  gained  the 
affections  of  the  young  woman, 
and  proposed  under  the  name 
of  J.  0.  Goelet,  to  marry  her, 
although  he  had  a wife  living. 
There  was  no  evidence  that 


any  person  named  J.  O.  Goelet 
existed.  There  was  no  evidence 
to  shew  that  the  prisoner  had 
himself  written  any  part  of  the 
! document : — 

Held,  that  the  facts  were 
sufficient  to  make  out  a primd 
facie  case  that  the  prisoner 
presented  the  document  with 
the  intention  that  the  young 
woman  should  believe  and  act 
upon  it  as  genuine,  to  her  own 
prejudice,  within  the  meaning 
of  sec.  422  of  the  Criminal  Code; 
and  therefore  a primd  facie 
case  of  uttering  a forged  docu- 
ment, within  the  meaning  of 
sec.  424 ; and  an  order  for  ex- 
tradition was  right. 

The  language  used  in  sec.  422 
is  intended  to  extend  to  cases 
which  would  not  have  come 
within  any  former  common  law 
or  statutory  definition  of  forgery 
in  force  in  Canada.  Re  Aheel, 
327. 

FARM  CROSSING. 

Repair  of  Approaches  to.'\ 
See  Railway,  1. 


FIRE  INSURANCE. 

Interim  Receipt — Estoppel — 
Statutory  Conditions — R.  S.  0. 
1897,  ch.  203,  sec.  The 

plaintiffs  applied  to  the  defen- 
dants, through  their  agent,  on 
November  7th,  1901,  for  insur- 
ance for  one  year,  and  the  de- 
fendants accepted  at  an  annual 
premium  of  $33.60,  and  gave  an 
interim  receipt,  which,  however, 
was  in  terms  restricted  to  30 
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days.  On  November  30th,  1901, 
the  plaintiffs,  supposing  they 
were  getting  insurance  for  one 
year,  paid  $33.60  to  the  agent, 
which  he,  according  to  his  usual 
course,  did  not  pay  over  to  the 
defendants  till  January  20th, 
1902,  who  accepted  it,  knowing 
for  what  it  was  paid,  but  did  not 
issue  any  policy,  and  after  a fire 
had  occurred, repudiated  liability 
on  the  ground  that  they  had  in- 
sured the  plaintiffs  for  30  days 
only 

Held,  that  the  defendants 
were  liable  ; for  if  they  intended 
to  treat  the  insurance  as  termin- 
ated after  30  days,  it  was  their 
duty  to  have  so  informed  the 
plaintiff’s,  and  returned  them  a 
proper  proportion  of  the  prem- 
ium paid ; and  not  having  done 
so  they  were  liable  both  by  vir- 
tue of  the  second  statutory  con- 
dition, by  which  any  policy, 
which  includes  an  interim  re- 
ceipt, sent  to  the  assured  is  to 
be  deemed  to  be  in  accordance 
with  the  application ; R.  S.  0. 
1897,  ch.  203,  sec.  168  (2),  and 
also  on  the  ground  of  estoppel 
by  their  conduct  and  dealings 
with  the  plaintiff’s.  Coulter  v. 
The  Equity  Fire  Insurance  Co., 
180. 


FORGERY. 

Uttering  a Forged  Document 
Within  the  Meaning  of  Sec. 
of  the  Criminal  Code.'] — See  Ex- 
tradition. 

GOODWILL. 

In  Firm  Name  on  Dissolu- 
tion.]— See  Partnership. 


GUARANTEE. 

See  Principal  and  Surety. 


HIGHWAY. 

Non-Repair  of] — See  Jury 
Notice,  1. 

Laid  Out  by  a Private  Per- 
son, Used  by  the  Public,  Liabil- 
ity of  Corporation  to  Keep  in 
Repair.] — See  Way,  2. 

INCUMBRANCER. 

In  Mechanics  Lien  Action, 
Notice  — See  Lien. 

INFANT. 

See  Executors  and  Adminis- 
trators, 3. 


INJUNCTION. 

1.  Debtor  Disposing  of  his 
Prope'Hy — Status  of  Creditor — 
Verdict  for  Damages — Fraud.] 
— An  appeal  by  the  plaintiff 
from  the  judgment  of  Boyd,  C., 
reported  6 O.L.R.  532,  was  dis- 
missed with  costs  by  a Divisional 
Court.  Burdett  v.  Fader,  72. 

2.  Teaching  Music — Noise — 
Nuisance.]  — Defendant  hired 
rooms  in  a business  part  of  a 
city,  and  gave  lessons  in  music 
to  a large  number  of  pupils 
between  the  hours  of  9 a.m.  and 
10  p.m.  The  plaintiff’  was  an 
occupant  of  rooms  on  the  opposite 
side  of  the  hall,  in  the  same 
building,  taken  by  him  sub- 
sequently. 
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Held,  on  the  evidence,  on  a 
motion  for  an  injunction,  that 
the  noise  made  in  giving  music 
lessons,  to  which  objection  was 
taken  by  plaintiff,  was  reason- 
ably connected  with  and  in- 
cidental to  the  teaching,  and  the 
defendant’s  use  of  the  premises 
not  an  unreasonable  one ; that 
teaching  music  in  such  pre- 
mises must,  in  order  to  afford 
ground  for  granting  an  injunc- 
tion, be  done  in  a manner  which, 
beyond  fair  controversy,  ought 
to  be  regarded  as  unreasonable: 
and  that  an  injunction  would 
break  up  defendant’s  business, 
while  the  plaintiff  could  be  com- 
pensated in  damages  if  entitled 
to  recover.  Injunction  refused. 
Pope  V.  Peate,  207. 

Even  where  Erroneously  or 
Improvidently  Granted,  while 
it  is  in  Force  Nothing  Should 
he  Done  in  Contravention  of 
its  Reasonable  Import^  — See 
Public  Schools,  3. 


INSOLVENCY. 

Of  Company  Must  he  Proved 
to  Obtain  a Winding-up 
Order.] — See  Company,  3. 


INSUEANCE. 

See  Life  Insurance. 

See  also.  Fire  Insurance. 


INTEREST. 

Contract  — Sum  Certain  — 
Rental  of  Track — Interest  by 
way  of  Damages — Demomd  of 


Popment.] — By  the  agreement 
in  question  in  the  action  the  de- 
fendants agreed  to  pay  to  the 
plaintiffs  S800  per  annum  per 
mile  of  single  track  and  $1,600 
pel  mile  of  double  track  occu- 
pied by  the  defendants’  railway, 
not  including  “turnouts,”  in  four 
equal  quarterly  instalments  on 
the  first  of  January,  April,  July 
and  October  in  each  year.  Dis- 
putes arose  between  the  parties 
as  to  the  meaning  of  the  word 
“ turnouts  ’ and  as  to  what 
tracks  were  to  be  measured  and 
as  to  the  manner  in  which  they 
were  to  be  measured,  and  this 
action  was  brought  in  reference 
to  these  questions  and  was  finally 
determined  on  appeal  to  the  Ju- 
dicial Committee.  In  the  result 
the  contention  of  neither  party 
was  given  effect  to,  the  mileage 
in  respect  of  which  rental  was 
payable  being  held  to  be  less 
than  that  contended  for  by  the 
plaintiffs  and  greater  than  that 
contended  for  by  the  defendants. 
The  plaintiffs  had  from  time  to 
time  demanded  payment  of  the 
sums  payable  to  them  according 
to  their  construction  of  the 
agreement.  The  mileage  and 
the  sums  consequently  payable 
were  fixed  by  the  Master  in  ac- 
cordance with  the  principles  laid 
down  in  the  judgment : — 

Held,  that  the  defendants 
were  bound  at  their  peril  to 
ascertain  the  sums  properly  pay- 
able and  to  pay  or  tender  these 
sums  to  the  plaintiffs ; and  that 
not  having  done  so  the  plaintiffs 
were  entitled  to  interest  upon 
these  sums  from  the  times  at 
which  they  should  have  been 
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paid  ; not  under  sec.  114  of  the 
Judicature  Act  R.S.O.  1897,  ch. 
51,  as  being  sums  certain,  pay- 
able by  virtue  of  a written 
instrument  at  certain  times 
capable  of  ascertainment  by 
arithmetical  computation,  but 
upon  the  ground  that  the  case 
was  one  in  which  it  would  have 
been  usual  for  a jury  to  allow 
interest  and  therefore  within 
sec.  113  of  that  Act.  City  of 
Toronto  v.  Toronto  Railway 
Company,  78. 

Acknowledgment  of,  to  Take 
Out  of  the  Operation  of  the  Sta- 
tute of  Limitations.']  — See 
Statute  of  Limitations,  1. 

On  a Bonus  Under  an  Agree- 
ment with  a Municipal  Cor- 
poration.]— See  Municipal  CoK- 

PORATIONS,  8. 

On  Estate  Moneys  in  the 
Hands  of  Executors.]  — See 
Executors  and  Administra- 
tors, 3. 


INTERIM  RECEIPT. 

Effect  of.  Where  Limited  to 
SO  days,  hut  Premium  for  One 
Year  Received  hy  Insurance 
Company,  and  Not  Returned.] 
— See  Fire  Insurance. 


INTERPLEADER. 

Sheriff — Mortgage  of  Land — 
Assignment  of,  Before  Seizure 
— “ The  Execution  Act'’  R.S.O. 
1897,  ch.  77,  sec.  23  et  seq.] — 
The  right  of  a sheriff  to  an 
interpleader  order  depends  upon 
either  having  the  subject  matter 


of  the  interpleader  in  his  pos- 
session or  having  the  right  under 
an  execution  accompanied  with 
the  intention  to  take  possession. 

And  where  an  execution 
debtor,  who  was  a morto-ap’ee  of 
lands,  had  assigned  the  mort- 
gage, which  was  not  registered 
until  after  the  notice  of  seizure 
required  by  sec.  23  of  the  Exe- 
cution Act  R.S.O.  1897,  ch.  77 : — 

Held,  that  mortgage,  could 
not  be  seized  under  the  pro- 
visions of  sec.  23  et  seq.  of  that 
Act,  and  that  the  sheriff  could 
not  proceed  until  the  execution 
creditors  had  in  an  action  ob- 
tained a declaration  that  the 
assignment  was  void  and  that 
he  could  not  interplead.  Keenan 
V.  Osborne,  134. 


JUDGE. 

Order  of  County  Court  Judge 
Dismissing  an  Appeal  from  a 
Ruling  as  to  Costs  is  Interlocu- 
tory not  Final.] — See  Appeal,  1. 

Enquiry  hy  County  Court 
J udge  into  an  Election  Ordered 
hy  a Municipal  Council.] — See 
Municipal  Corporations,  6. 

Course  to  he  Adopted  hy,  in 
Respect  to  Taxatian  of  Costs 
Provided  for  hy  secs.  15 f and 
158  of  the  Railway  Act,  51 
Vic.  ch.  29  (D).] — See  Costs,  4. 


JUDGMENT. 

Alteration  of,  in  Mechanics 
Lien  Action.] — See  Lien. 


In  Default  of  Dispute  Notice 
in  Division  Court] — See  Pro- 
hibition. 
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Summons  in  Division  Court; 
Proceedings  on,  where  Issued 
Pursuant  to  an  Insufficient 
Affidavit.^  — See  Division 
COUETS,  1. 

For  Partition  or  Sale,  How 
to  he  Read.] — See  Paktition,  1. 

Against  Member  of  a Munic- 
ipal Council,  Held  by  the  Cor- 
poration, a Ground  for  Dis- 
qualification.]— See  Municipal 
Elections. 


JURISDICTION. 

Of  Master  in  Winding  up 
Proceedings  to  Direct  Who 
Should  Retain  Shares  of  Stock.] 
— See  Company,  1. 

Of  Police  Magistrate  to  Try 
Indictable  Offence  Under  secs. 
785  and  786  of  the  Criminal 
Code  by  Consent  of  Prisoner — 
Information  of  the  Court  at 
which  Charge  can  be  Soonest 
Tried.] — See  Police  Magis- 
trate. 

Of  Master  in  Chambers  as  to 
Dismissal  of  Action  Upon  the 
Ground  that  no  Cause  of  Action 
is  Shewn.] — See  Master  in 
Chambers. 


JURY. 

Right  to  Trial  by, in  Division 
Court  Action  where  Claim 
Under  $20  but  Counter-Claim 
Over.] — See  Division  Courts,  3. 

See  Jury  Notice. 


JURY  NOTICE. 

1.  Striking  Out — Steam  Rol- 
ler on  Highway — Misfeasance 
by  Defendants  — Non-repair 
— O.J.A.  sec.  10 f.] — An  action 
for  damages  caused  by  runaway 
horses,  which  were  frightened 
by  a steam  roller  placed  and  left 
standing  on  a highway  by  the 
defendants  is  an  action  based 
on  an  act  of  misfeasance  by 
them,  and  not  on  the  non-repair 
of  the  highway,  and  the  plain- 
tiff is  entitled  to  have  it  tried 
by  a jury. 

Judgment  of  the  Master  in 
Chambers  reversed.  Clemens  v. 
Corporation  of  the  Town  of 
Berlin,  33 

2.  Injury  by  Steam  Roller — 
Non-repair — O.J.  Act,  sec.  10 f.] 
— Injuries  caused  by  the  negli- 
gent use  of  a steam  roller 
belonging  to  a municipal  cor- 
poration and  operated  for  them 
under  the  direction  of  a con- 
tracting company  on  a street  of 
the  former  are  not  caused  through 
non-repair  of  the  street,  and  a 
motion  to  strike  out  a jury  notice 
under  sec.  104  of  the  Judicature 
Act  was  refused.  Kirk  v.  The 
Corporation  of  the  City  of 
Toronto,  36. 

See  Jury. 


LANDLORD  AND  TENANT. 

1 . Lease — Covenant  not  to  Cut 
Down  Timber — Statutory  Cov- 
enant— Common  Law  Rights.] 
— Under  a covenant  in  a lease 
made  in  pursuance  of  the  Short 
Forms  Act,  the  lessee  was  not  to 
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cut  down  timber  for  any  pur- 
pose whatever,  except  for  fire 
wood,  but  he  was  to  have  the 
privilege  of  using  for  any  pur- 
pose all  the  lying  down  hard 
wood  timber,  cedar  only  ex- 
cepted : — 

Held,  that  the  covenant  was 
a restriction  of  the  statutory 
covenant,  under  which  the  lessee 
could  cut  down  timber,  or  tim- 
ber trees  for  necessary  repairs, 
or  for  fire  wood,  but  was  an  ex- 
tension of  the  common  law  right, 
which  was  limited  to  lying  down 
dead  timber,  and  that  the  cov- 
enant allowed  the  lessee  to  use 
all  the  lying  down  hard  wood 
timber,  sound  or  unsound,  ex- 
cept in  so  far  as  restricted  by  the 
exception  as  to  cedar.  Smellie 
V Watson,  635. 

2.  Lease  — Renewal  — Arbi- 
tration— Appointment  of  Ar- 
bitrators — Procedure  — Inter- 
ference by  Injunction — Juris- 
diction.]— A lease  contained  an 
agreement  for  renewal  upon  the 
following  terms  ; the  lessors  were 
at  liberty  to  elect  either  to  take 
the  improvements  made  by  the 
lessees  at  a valuation  or  to  grant 
a new  lease  for  a further  term 
at  a rent  to  be  fixed  by  arbitra- 
tors, one  to  be  chosen  by  the 
lessors,  one  by  the  lessees,  and  a 
third  by  the  two,  provided  that 
if  either  party  refused  or  negect- 
ed  to  appoint  an  arbitrator  with- 
in 7 days  after  being  required 
in  writing  by  the  other  to  do 
so,  the  other  might  appoint  a 
sole  arbitrator,  whose  award 
should  be  final. 

After  the  original  term  had 


expired,  the  lessors  served  upon 
the  lessees  a notice  requiring 
them  to  appoint  an  arbitrator. 
The  lessees  answered  by  stating 
that  they  contended  that  the 
lessors  had  no  longer  any  right 
to  insist  upon  a renewal,  and 
protesting  against  any  arbitra- 
tion, but  at  the  same  time  nam- 
ino:  an  arbitrator.  The  lessors 
did  not  accept  this  as  an  ap- 
pointment of  an  arbitrator,  and 
assumed  to  appoint  a sole  arbi- 
trator as  upon  default  for  7 days 
after  notice: — 

Held,  affirming  the  judgment 
of  Boyd,  0.,  5 O.L.R.  105,  that 
the  lessees  had  made  a valid  ap- 
pointment of  an  arbitrator,  and 
the  lessors  had  no  right  to  ap- 
point a sole  arbitrator ; and  that 
the  lessees  were  entitled  to  re- 
sort to  the  Court  to  have  the 
lessors  restrained  from  proceed- 
ing before  a sole  arbitrator  and 
to  have  a determination  of  their 
contention  that  the  lessors  had 
no  right  to  insist  upon  a renewal. 

North  London  R.W.  Go.  v. 
Great  Northern  R.  W.  Co.  (1883), 
11  Q.B.D.  30,  and  London  and 
Blackwall  R.  W.  Co.  v.  Cross 
(1886),  31  Ch.  D.  354,  distin- 
guished. 

Direct  United  States  Cable  Co. 
V.  Dominion  Telegraph  Co. 
(1881-3),  28  Gr.  648,  8 A.R. 
416,  followed. 

Semble,  per  Osier,  J.A.,  that 
the  lessors  could  not  require  the 
lessees  to  appoint  an  arbitrator 
without  having  first  or  at  the 
same  time  appointed  one  on 
their  own  behalf.  Farley  et  al. 
V.  Sanson  et  al.,  639. 
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LEASE. 

Appointment  of  Arbitrator 
Under  a Condition  as  to  Re- 
newal of  the  Term.'] — See  Land- 
lord AND  Tenant,  2. 


LEGACY. 

See  Will. 


LIBEL. 

Publication  of,  by  Handing 
Draft  Letter  to  Stenographer.] 
— See  Defamation. 


LIEN. 

Mechanics  Lien — Action — 
Parties — Execution  Creditor — 
Incumbrance  Ai  ising  Pendente 
Lite  — Notice  of  trial  — Judg- 
ment— Vacating.] — Under  sec. 
36  of  the  Mechanics’  and  Wage- 
Earners’  Lien  Act,  R.S.O.  1897, 
ch.  153,  it  is  the  persons  who 
are  incumbrancers  at  the  time 
fixed  for  service  of  notice  of  trial, 
and  those  only,  who  are  required 
to  be  served,  service  of  notice  of 
trial  on  them  being  the  mode  by 
which  incumbrancers  not  already 
parties  to  the  proceedings  are 
brought  in. 

After  service  of  notice  of  trial 
in  an  action  to  enforce  a me- 
chanics’ lien  against  the  lands  of 
the  defendants,  but  before  the 
trial,  the  petitioners,  who  were 
judgment  creditors  of  the  defen- 
dants, placed  a fi.  fa.  against 
goods  and  lands  in  the  hands  of 
the  sheriff  of  the  county  in  which 
the  lands  of  the  defendants  lay. 
The  petitioners  were  not  served 
with  any  notice  of  trial,  and  did 


not  appear  at  the  trial  nor  prove 
any  claim,  but  the  judgment 
given  upon  the  trial  recited  that 
it  appeared  that  they  had  some 
lien,  charge,  or  incumbrance  on 
the  lands,  created  subsequent  to 
the  commencement  of  the  action, 
and  declared  that  the  plain- 
tiffs and  others  were  entitled  to 
liens: — 

Held,  that  the  name  of  tho 
.petitioners  and  all  reference  to 
their  claim  should  be  striken 
out  of  the  judgment.  Haycock 
et  al.  V.  Sapphire  Corundum 
Co.,  21. 


LIFE  INSURANCE. 

1.  Policy  Payable  to  Mother 
— Surrender  — New  Policy — 
Change  in  Company.] — In  1888 
deceased  insured  his  life  for 
$1,000,  payable  at  death  in  fav- 
our of  his  mother  as  sole  bene- 
ficiary. In  1894  he  assumed  to 
surrender  that  policy  in  con- 
sideration of  a sum  of  money 
and  a paid-up  policy  for  $500, 
payable  at  his  death.  By  the 
latter  policy  it  was  provided, 
that  the  sum  insured  was  to  be 
paid  to  his  mother,  or,  “in  the 
event  of  her  prior  death,”  to  a 
sister,  or,  if  the  insured  should 
survive  the  aforesaid  benefici- 
aries, “to  his  legal  representa- 
tives or  assigns.”  The  mother 
died  in  1901  and  the  assured  in 
1903:— 

Held,  that  the  sister  was  en- 
titled to  the  insurance  money  as 
against  the  executors  of  the 
mother.  Re  The  Travellers  Ln- 
surance  Co. — Kelly  v.  McBride, 
30. 
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LIMITATION  OF  ACTIONS. 

1.  Real  Property  Limitation 
Act — Wild  Land  — Boundary 
— Entry  — Occupation — Evi- 
dence of  Possession — Survey.'] — 
In  an  action  of  trespass,  the  dis- 
pute was  as  to  the  ownership  of  a 
strip  of  land  about  53  links  in 
width,  which  the  plaintiff'  claim- 
ed as  part  of  his  lot,  16,  and  the 
defendants  as  part  of  theirs,  17, 
or  if  not,  as  having  become  theirs 
by  the  operation  of  the  Statute 
of  Limitations.  Neither  of  the 
lots  had  ever  been  entered  upon 
or  cultivated,  and  no  fence 
separating  them  had  ever  been 
built.  Both  parties  had  cut 
timber,  and  that  was  the  only 
use  that  had  ever  been  made  of 
either  lot: — 

Held,  that  the  statute  did  not 
apply;  to  render  it  applicable 
it  would  be  necessary  to  shew, 
if  not  an  entry  and  cultivation 
of  some  part  of  the  land,  at  least 
an  entry  and  actual  occupation. 

Semhle,  that  even  if  the 
statute  applied,  there  was  not, 
upon  the  facts,  that  clear  and 
unequivocal  evidence  of  pos- 
session by  the  defendants  of  the 
strip  in  dispute  which  was 
necessary  to  bar  the  right  of  the 
true  owner. 

Davis  V.  Henderson  (1869), 
29  U.C.R.  344,  distinguished. 

Harris  v.  Mudie  (1882),  7 
A.R.  414,  and  other  cases,  con- 
sidered 

^'Held,  however,  that  the  plain- 
tiff’s evidence  of  his  title  to  the 
land  in  question  as  forming  part 


of  his  lot  was  not  sufficient  to 
establish  it. 

Proper  method  of  ascertaining 
the  true  position  of  the  dividing 
line  between  lots  pointed  out. 
Huffman  v.  Rush  et  al.,  346. 

2.  Account  — Co-owners  of 
Land  — Partnership — Princi- 
pal and  Agent — Trustee — Out- 
lay on  Land  — Rents.]  — The 
plaintiff  sold  a half  interest  in 
land  to  the  defendant,  and  they 
agreed  to  build  houses  thereon 
at  their  joint  cost,  and  to  raise 
part  of  the  money  for  the  purpose 
by  mortgages  upon  the  property, 
and  to  contribute  the  remainder 
in  equal  shares.  The  houses  were 
completed  and  rented  in  1891. 
The  defendant  collected  the 
rents  on  joint  account,  and  paid 
out  of  them  the  interest  on  the 
mortgages  and  the  taxes  and 
other  outlays  upon  the  property, 
sending  accounts  from  time  to 
time  to  the  plaintiff. 

The  plaintiff,  alleging  that  the 
defendant  did  not  contribute  his 
just  share  of  the  cost  of  the 
houses,  and  that  he  had  not  pro- 
perly accounted  for  the  rents, 
brought  an  action  for  an  account 
on  the  15th  August,  1902: — 

Held,  that  the  plaintiff  was 
barred  by  the  Statute  of  Limita- 
tions in  respect  of  his  claim  as 
to  the  cost  of  the  houses,  and 
also  with  regard  to  the  rents 
except  for  six  years  before  the 
commencement  of  the  action ; 
the  plaintifi  and  the  defendant 
were  not  partners ; nor  was  the 
defendant  and  express  trustee 
for  the  plaintiff ; he  was  an 
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ordinary  agent  without  any 
special  fiduciary  character. 

Coyne  v.  Broddy  (1888),  15 
A.K  159,  Burdick  v.  Garrick 
(1870),  L.K.  5 Ch.  233,  and 
Lyell  V.  Kennedy  (1889),  14 
App.  Gas.  437,  distinguished. 
Ross  V.  Robertson,  413. 

3.  Title  to  Land  —Cancella- 
tion of  Deed — Cloud  on  Title — 
Plan  and  Survey — Real  Pro- 
perty Limitation  Act — Acts  of 
Ownership — Land  in  State  of 
Nature  — Fence  Built  Before 
Entry  — Cutting  Wood — Pas- 
turing Cattle — Commencement 
of  Statutory  Period — Know- 
ledge of  True  Owner.]  — The 
plaintiff  claimed  cancellation  of 
a deed  as  a cloud  upon  his  title, 
so  far  as  it  affected  1 4 acres  of 
land  as  to  which  the  plaintiff 
alleged  title  in  himself,  and 
sought  an  injunction  and  dam- 
ages in  respect  of  trespass  there- 
on : — 

ILeld,  upon  an  examination  of 
the  defendant’s  title  deeds,  that 
they  did  not  in  fact  convey  the 
14  acres,  nor  even  profess  to  do 
so,  and  therefore  the  plaintiff 
was  not  entitled  to  cancellation 
of  the  deed. 

Held,  also,  upon  the  evidence, 
that  the  plaintiff  had  established 
his  paper  title  to  the  14  acres, 
and  had  sufficiently  proved  the 
correctness  of  a survey  and  plan 
shewing  that  the  14  acres  were 
outside  of  the  land  covered  by 
the  defendant’s  title  deeds. 

The  defendant  contended  that 
he  had  exercised  such  acts  of 
ownership  upon  the  14  acres 


more  than  ten  years  before 
action  as  had  dispossessed  the 
plaintiff,  and  constituted  such  a 
possession  by  himself  as  to  bar 
the  action. 

The  14  acres  had  never  been 
built  upon  or  cleared  or  culti- 
vated or  resided  upon.  The  de- 
fendant relied  upon  the  building 
of  a brush  fence  along  the  south 
limit  of  the  14  acres  in  1880  or 
1881  by  his  predecessor  in  title. 
At  that  time  the  title  to  the  14 
acres  was  still  in  the  heirs  of 
the  patentee,  who  had  never 
taken  possession : — 

Held,  that  the  building  of  the 
fence  was  of  no  significance  as 
an  act  of  ownership.  Being 
built  on  the  land  while  it  be- 
longed to  the  heirs  of  the  pat- 
entee, it  became  their  property, 
and  the  plaintiff  having  become 
the  owner  and  having  entered 
in  1888,  before  the  statutory 
period  had  run,  it  became  his 
property  as  absolutely  as  if  he 
had  built  it  himself. 

The  defendant  also  relied 
upon  acts  done  since  1888, 
namely  cutting  and  removing 
wood  and  pasturing  cattle  upon 
the  14  acres: — 

Held,  that  these  acts,  being 
intermittent  and  isolated,  were 
merely  occasional  acts  of  tres- 
pass, and  insufficient  to  consti- 
tute possession  of  the  kind  re- 
quired by  the  statute  to  bar  the 
true  owner. 

Semhle,  also,  that  the  land 
being  in  a state  of  nature,  and 
there  being  no  evidence  that  the 
grantee  of  the  Crown,  or  his 
heirs  or  assigns,  had  taken  actual 
possession,  by  residing  upon  or 
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cultivating  any  portion  thereof, 
until  the  plaintiff  acquired  the 
title  of  the  heirs  in  1887,  or  that 
they  or  any  of  them  had  any 
knowledge  before  that  date  of 
the  land  having  been  in  the 
actual  possession  of  the  defen- 
dant or  of  any  one  under  whom 
he  claimed,  even  if  the  defen- 
dant’s acts  amounted  to  posses- 
sion, he  could  not  claim  to  have 
acquired  a title  to  it,  for  in  such 
a case  time  runs  from  know- 
ledge by  the  true  owner  of  the 
entry  on  his  land,  and  must  have 
run  for  20  years  to  bar  his  title. 

Judgment  of  Teetzel,  J.,  re- 
versed. Reynolds  v.  Trivett  et 
al.,  623. 

LIMITATIONS,  STATUTE  OF. 

See  Statute  of  Limitations. 


MAINTENANCE. 

Of  Legatee  Infant  Children 
OvI  of  the  Interest  on  Sums  of 
Money  set  apart  to  Answer  their 
Contingent  Legacies.] — See  Exe- 
cutors AND  Administrators,  3. 


MANHOOD  SUFFRAGE. 

See  Parliament,  2. 


MASTER  AND  SERVANT. 

1.  Employers’  Liability — 
Workmen’s  Compensation  for 
Injuries  Act  — System  — Un- 
usual Action  of  Workmen  — 
R.S.O.  1897,  eh.  160.] — Action 
by  a widow  to  recover  damages 
for  the  death  of  her  husband, 
caused  by  an  accident  when 


in  the  defendant’s  employ.  The 
deceased  was  working  on  the 
first  floor  of  the  defendant’s 
door  and  sash  factory  in  which 
was  an  opening  through  which 
boards  were  passed  from  the 
floor  below.  The  usual  method 
employed  was,  when  a number 
of  boards  had  to  be  passed  up, 
to  send  a workman  to  stand  by 
the  hole  and  receive  each  board, 
when  only  a few  boards  were  to 
be  passed  up,  the  man  below 
would  push  a board  up  a little 
way  and  rattle  it  about  until 
some  one  came  forward  and  took 
it.  On  the  occasion  of  the 
accident  an  employee  of  the 
defendant,  engaged  on  the 
ground  floor,  finding  three  boards 
standing  with  the  upper  ends  in 
opening  above,  and  in  the  way 
of  his  work,  pushed  one  up  a 
little  way  and  rattled  it.  No 
attention  being  taken,  he  vio- 
lently shoved  the  board  up  so 
that  it  shot  through  the  hole 
and  landed  on  the  first  floor. 
He  repeated  this  with  the  sec- 
ond and  third,  and  the  last  one 
struck  the  deceased  while  walk- 
ing past  the  hole  and  caused  his 
death : — 

Held,  that  the  defendant  was 
not  responsible  inasmuch  as  the 
act  of  the  employee,  which 
caused  the  accident  was  wholly 
unauthorized,  and  opposed  to 
the  usual  course  or  system,  and 
that  the  defendant  or  her  fore- 
man could  not  be  blamed  for 
not  assuming  that  any  workman 
would  resort  to  such  unlikely 
and  extraordinary  measures  for 
removing  boards  from  the  lower 
floor.  Alexander  v.  Miles,  103. 
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2.  Injury  to  Servant — Death 
— Absence  of  Direct  Evidence  as 
to  Cause  of  Injury — Inference 
— Case  for  Jury — Dangerous 
Machinery — Factories  Acti] — 
The  plaintiff  sued  as  the  personal 
representative  of  her  deceased 
nusband  to  recover  damages  for 
injuries  sustained  by  him  while 
working  as  a sawyer  in  the  em- 
ployment of  the  defendants, 
which,  as  she  alleged,  resulted 
in  his  death,  and  were  caused  by 
a defect  in  the  condition  or 
arrangement  of  a “jointer”  at 
which  the  deceased  was  working, 
the  revolving  knives  of  which 
it  was,  as  she  contended,  the 
duty  of  the  defendants  under 
the  Factories  Act  to  guard,  and 
which  were  not  so  guarded. 

The  plaintiff  shewed  that  the 
knives  of  the  jointer  were  a 
dangerous  part  of  the  defend- 
ants’ machinery ; that  it  was 
practicable  securely  to  guard 
them;  that  they  were  not 
securely  guarded ; that  the  de- 
ceased’s injuries  were  caused 
when  he  was  engaged  in  trim- 
ming, by  means  of  the  knives, 
the  edges  of  a board ; but  no  one 
saw  the  accident  and  it  was  not 
shewn  by  direct  evidence  how 
the  deceased’s  fingers  came  into 
contact  with  the  knives.  It 
was  shewn,  however,  that  almost 
immediately  after  the  accident 
the  board  was  found  lying  on 
the  table  of  the  machine,  with 
“up  the  centre  a split  running 
about  half  way  through  it;”  that 
the  board  “ had  been  run  half 
way  over  the  machine:”  and 
that  there  was  a shaving  hang- 
ing to  it  “as  if  the  knives  had 


struck  the  wood  and  never 
cleaned  it  out — curled  up.” 
There  was  also  evidence  that  the 
action  of  the  operator  in  pushing 
a board  over  the  machine  was 
likely  to  stop  the  machine  if  the 
bolts  were  not  tight,  and  that, 
in  the  opinion  of  an  expert  who 
had  seen  the  machine  in  opera- 
tion, the  position  of  matters 
immediately  after  the  accident 
indicated  that  the  machine  had 
stopped  owing  to  the  belt  not 
having  been  tight  enough,  and 
that,  if  this  had  happened,  the 
board  would  be  likely  to  “jump” 
and  to  cause  the  operator’s  fin- 
gers to  drop  from  it  and  to  be 
brought  into  contact  with  the 
knives.  There  was  also  evidence 
that  what  was  spoken  of  in  the 
evidence  as  a “fence”  was  in 
proper  position: — 

Held,  that  these  circumstances 
afforded^  evidence  which,  if  be- 
lieved, warranted  the  inference 
being  drawn  that  the  injuries 
to  the  deceased  happened  while 
he  was  in  the  act  of  putting  the 
board  through  the  jointer,  and 
that,  owing  to  the  knives  being 
unguarded,  the  fingers,  without 
fault  of  his,  came  into  contact 
with  the  revolving  knives  by 
which  the  ends  of  them  were 
taken  off. 

Montreal  Rolling  Mills  Co.  v. 
Corcoran  (1896),  26  S.C.R.  595, 
Canadian  Coloured  Cotton  Mills 
Co.  V.  Kervin  (1899),  29  S.C.R. 
478,  and  Wakelin  v.  London 
and  South  Western  R.  W.  Co. 
(1886),  12  App.  Cas.  41,  [1896] 
1 Q.B.  196  n.,  distinguished. 

Held,  also,  following  Groves  v. 
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Wimborne,  [1898]  2 Q.B.  402, 
and  Sault  Ste.  Marie  Pulp  and 
Paper  Co.  v.  Myers  (1902), 
33  S.C.R.  23,  that  failure  to 
obey  the  direction  of  the  Fac- 
tries  Act  as  to  guarding  danger- 
ous machinery,  which  results  in 
injury  being  caused  to  an  em- 
ployee, gives  a right  of  action. 
Billing  v.  Semmens  et  al.,  340. 

3.  Injury  to  Servant — Work- 
mens Compensation  Act — De- 
fect in  Ways,  Works,  etc.  — 
Person  Intrusted  with  Duty  of 
Seeing  that  Condition  Proper 
— Fellow  Servant — Negligence.'] 
— The  plaintiff  was  employed  by 
the  defendants  as  a carpenter, 
and  was  engaged  in  shingling  a 
building  when  a cleat  which  he 
was  using  as  a means  of  support 
gave  way  and  he  was  thrown  to 
the  ground  and  injured.  There 
was  evidence  that  the  cleat  gave 
way  owing  to  one  of  the  shin- 
gles to  which  it  was  attached 
not  having  been  properly  fast- 
ened to  the  roof,  and  that  the 
mode  adopted  of  fastening  it 
and  the  other  cleats  on  the  roof 
was  an  unsafe  one.  It  did  not 
appear  by  whom  the  cleats  had 
been  put  on ; they  were  on  be- 
fore the  plaintiff  began  to  shin- 
gle the  roof ; and  he  was  not 
one  of  the  workman  employed 
on  the  building  when  they  were 
put  on : — 

Held,  that  the  cleat  was  a 
part  of  the  ways,  works,  ma- 
chinery, plant,  buildings  or  pre- 
mises connected  with,  intended 
for  or  used  in  the  business  of 
the  employer,”  within  the  mean- 
ing of  sub-sec.  1 of  sec.  3 of 


the  Workmen’s  Compensation 
for  Injuries  Act,  R.S.O.  1897, 
ch.  160;  and,  there  being  evi- 
dence upon  which  a jury  might 
find  that  the  cleat  was  defective 
in  that  it  was  not  securely  fast- 
ened, that  the  defective  condi- 
tion was  the  proximate  cause  of 
the  injury,  and  that  it  was  due 
to  the  negligence  of  the  defen- 
dants’ workmen  who  put  on  the 
cleats,  the  defendants  would  be 
answerable  for  that  negligence 
(if  found)  as  being  negligence  of 
persons  intrusted  by  them  with 
the  duty  of  seeing  that  the 
condition  or  arrangement  of  the 
ways,  etc.,  was  proper,  within 
the  meaning  of  sub-sec.  1 of 
sec.  6. 

Differences  between  sub-sec.  1 
of  sec.  6 and  the  corresponding 
provision  of  the  English  Act, 
pointed  out. 

Under  sub-sec  1 of  sec.  6 of 
the  Ontario  Act  the  employer  is 
answerable,  so  far  as  the  con- 
dition or  arrangement  of  the 
ways,  etc.,  is  concerned,  for  the 
negligenceof  any  person,  whether 
in  his  service  or  not,  to  whom 
he  entrusts  the  duty  mentioned 
in  the  sub-section,  in  the  per- 
formance of  that  duty,  in  the 
same  way  and  to  the  same  ex- 
tent as  he  would  have  been 
answerable  at  the  common  law 
had  he  taken  upon  himself  per- 
sonally the  performance  of  the 
duty,  and  where  an  appliance 
necessary  for  the  safety  of  the 
workman  is  required  in  the 
course  of  the  work,  and  the  em- 
ployer directs  any  one  to  pro- 
vide it  ready  for  the  use  of  the 
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workman,  that  person  is  one 
entrusted  with  the  duty  of  see- 
ing that  the  appliance  is  proper. 

Giles  V.  Thames  Ironworks 
Shipbuilding  Co.  (1885),!  Times 
L.R.  469,  and  Ferguson  v.  Galt 
Public  School  Board  (1900),  27 
A.R.  480,  followed. 

In  this  case  it  made  no  differ- 
ence that  it  was  not  shewn  that 
any  one  had  been  employed  to 
put  on  the  cleats  as  a separate 
piece  of  work ; the  defendants 
knew  that  the  cleats  were  re- 
quired and  would  be  put  on 
by  the  workman  whom  they  sent 
to  do  the  work  of  shingling.  If 
the  plaintiff  had  been  the  work- 
man entrusted  with  the  duty,  or 
even  one  of  a number  of  work- 
men sent  to  do  the  work  of 
shingling,  different  considera- 
tions would  apply.  MarJde  v. 
Donaldson  et  al.,  876. 


MASTER  IN  CHAMBERS. 

Jurisdiction  — Summary 
Dismissal  of  Action.]  — The 
Master  in  Chambers  has  no 
power  under  Rule  261  or  other- 
wise to  order  the  dismissal  of 
an  action  upon  the  ground  that 
no  cause  of  action  is  shewn  up- 
on the  plaintiff’s  own  state- 
ment. Knapp  V.  Carley,  409. 


MECHANICS’  LIEN. 

Time  Within  which  Notice  of 
Appeal  under  Rule  799  to  be 
Given.] — See  Court  of  Appeal, 

2. 

See  Lien,  1. 


[VOL. 

MISFEASANCE. 

Act  of,  by  Municipal  Cor- 
poration, Not  Non-Repair  of 
Highway.  ] — See  J ury  N otice,  1 . 


MORTGAGE. 

Collateral  Security  for  Notes 
— Release  of  Liability  on  Notes 
— Discharge  of  Mortgage  — 
Rights  of  Second  Mortgagee — 
Principal  and  Security.] — A 
mortgage,  on  her  own  property, 
made  by  a wife  to  the  plaintiffs, 
to  which  the  husband  was  a 
party,  but  without  conveying  or 
joining  in  the  covenants,  was 
given  as  collateral  security  for 
the  payment  of  certain  notes 
made  by  the  husband  and  wife 
to  secure  the  husband’s  indebted- 
ness. Subsequently  another 
mortgage  was  given  by  the  wife 
which  became  vested  in  the 
defendants,  a bank.  Further 
liabilities  were  incurred  by  the 
husband  to  the  plaintiffs,  and 
payments  were  made  on  account, 
and  subsequently  the  whole  in- 
debtedness was  adjusted,  the 
plaintiffs  taking  in  payment  the 
notes  of  the  husband  alone, 
maturing  at  several  future  dates, 
in  substitution  for  the  original 
notes  which  the  plaintiffs  agreed 
to  cancel  and  deliver  up.  Some- 
time after  this  the  wife  executed 
an  agreement  recognizing  the 
mortgage  to  the  plaintiffs  as 
existing  and  as  security  for  a 
certain  sum  : — 

Held,  that  the  effect  of  what 
had  taken  place  was  to  ex- 
tinguish the  liability  on  the 
notes  secured  by  the  mortgage 
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to  the  plaintiffs,  and  the  mort- 
gage itself  given  as  collateral 
security  therefor,  and  that  the 
right  to  have  it  discharged  en- 
ured to  the  benefit  of  the  holders 
of  the  second  mortgage,  and  that 
such  right  was  not  affected  by 
the  agreement  subsequently  en- 
tered into  between  the  wife  and 
the  plaintiffs.  The  Waterous 
Engine  Works  Company  v. 
Livingstone,  740. 

Where  Unregistered  and  J.s- 
signed  before  Notice  of  Seizure 
by  a Sheriff  under  sec.  23  of 
ch.  77,  RS.O.  1897,  Not  Liable 
to  be  Seized.]  — See  Inter- 
pleader. 


MORTMAIN,  STATUTE  OF. 

See  Will,  7. 


MUNICIPAL  CORPORATIONS. 

1.  Arbitration  and  Award 
— Extension  of  Sewers  into  Ad- 
joining Municipality — Acqui- 
sition of  Necesso^ry  Land  — 
Terms  and  Conditions — Un- 
certainty.] — Where  a munici- 
pality is  desirous  of  extending 
its  sewers  into  an  adjoining 
municipality,  the  acquisition  of 
lands  therein  is  not  a condition 
precedent  to  an  arbitration  under 
sec.  555  of  the  Consolidated 
Municipal  Act,  3 Edw.  VII.  ch. 
1 9 ; but  the  arbitration  or  an 
agreement  between  the  munici- 
palities as  to  terms  and  condi- 
tions is  a condition  precedent  to 
the  dominant  municipality  ex- 
ercising the  power  of  expropri- 


ation of  private  property  in  the 
servient  municipality. 

An  award  in  which  no  specific 
lands  are  mentioned  which  may 
be  taken  by  the  dominant  muni- 
cipality with  which  the  necessary 
connection  with  its  sewage  sys- 
tem may  be  made  is  void  for 
uncertainty ; 

And  an  award  is  bad  which 
does  not  determine,  pursuant  to 
the  Act,  the  terms  and  con- 
ditions upon  which  a proposed 
extension  is  to  be  made  as  be- 
tween the  municipalities.  Re 
Arbitration  between  The  Cor- 
poration of  the  Township  of 
Waterloo  and  The  Corporation 
of  the  Town  of  Berlin,  64. 

2.  Local  Improvement  By- 
law — Absence  of  Personal 
Notice — Actual  Notice — Motion 
to  Quash — Consolidated  Muni- 
cipal Act,  1903,  sec.  669  (la).] 
— The  provision  in  sec.  669  (la) 
of  the  Municipal  Act,  1903, 
3 Edw.  7,  ch.  19,  as  to  giving 
notice  by  personal  service  of  a 
projected  local  improvement  to 
parties  whose  property  is  to  be 
included,  is  directory  only  ; and 
where  it  appeared  that  the 
applicants  in  fact  had  notice,  a 
motion  to  quash  such  a by-law 
on  the  ground  of  absence  of  such 
personal  service,  was  refused. 

Held,  also,  that  the  objection 
that  the  members  of  the  Court 
of  Revision  were  not  sworn 
could  not  be  entertained  on  such 
motion,  because  the  members  of 
that  court  had  not  been  called 
upon  to  uphold  their  action,  and 
because  the  applicants  went 
before  that  court,  though  un- 


796 


INDEX. 


[VOL. 


successfully.  In  re  McCrae  and 
the  Corporation  of  the  Village 
of  Brussels,  146. 

3.  By-law — Casting  Vote  of 
Reeve  — Pecuniary  Interest — 
Reduction  of  Liquor  Licenses 
— Disqualification.']  — A mem- 
ber of  a municipal  corporation  is 
disqualified  from  voting  in  the 
council  upon  any  subject  upon 
which  he  has  a personal  or  pecu- 
niary interest,  distinct  from  that 
which  he  has  as  a ratepayer  in 
common  with  other  ratepayers. 

The  by-law  in  this  case,  to 
reduce  the  number  of  liquor 
licenses  in  the  municipality,  was 
quashed  because  carried  by  the 
casting  vote  of  the  reeve  who 
was  mortgagee  of  one  of  the 
properties  likely  to  be  affected 
by  it,  under  the  circumstances 
mentioned  in  the  judgment.  In 
re  L’Abhe  and  the  Corporation 
of  Blind  River,  230. 

4.  Highways — Snoiu-drifts — 
Temporary  Side-track — Negli- 
gence.]— Plaintiff,  in  travelling 
on  a highway  in  the  defendant 
corporation  with  a team  of  horses 
and  waggon,  came  to  a place 
where  the  road  had  for  some 
weeks  become  impassable  on 
account  of  drifted  snow  for  a 
distance  of  more  than  half  a 
mile.  At  the  side  of  the  road, 
between  the  ditch  and  a farm 
fence,  was  a temporary  track 
made  and  used  by  the  travelling 
public  during  the  block  of  the 
highway  ; and  which  was  safe 
while  the  frost  lasted  and  the 
snow  was  hard.  The  path-mas- 
ter of  the  defendants  was  aware 


of  the  condition  of  the  road,  but 
no  steps  were  taken  to  open  it 
up.  A thaw,  which  had  com- 
menced three  days  before,  was 
in  progress  at  the  time  of  the 
accident,  and  when  those  in  the 
waggon  sought  to  use  the  track 
the  horses  broke  through  and 
the  waggon  was  in  danger  of 
being  upset.  Plaintiff*  got  out 
and  in  assisting  the  horses  was 
injured  by  one  of  them  : — 

Held,  that  under  the  circum- 
stances, it  was  the  duty  of  the 
defendants  to  have  opened  up  a 
way  through  the  drift  sufficient 
to  enable  vehicles  such  as  the 
waggon  in  which  the  plaintiff 
was  travelling  to  have  passed  in 
safety  along  the  highway ; that 
the  defendants  had  notice  that 
the  highway  was  out  of  repair ; 
and  that  the  plaintiff  was  en- 
titled to  recover. 

Judgment  of  a Divisional 
Court  reversing  the  judgment  of 
Falconbridge,  C.J.K.B.,  affirmed ; 
Maclennan,  J.A.,  dissenting. 
Hogg  V.  The  Corporation  of  the 
Township  of  Brooke,  273. 

5.  Drainage  — Township 
Drain — Division  of  Township 
— Damages  for  Construction — 
Joint  Claim — Amendment  of 
Statute  — Limitation  Clause — 
Recurrence  of  Damages.] — Pur- 
suant to  the  judgment  of  the 
Court  of  Appeal  of  the  2nd 
March,  1901  (1  O.L.R.  519),  the 
Drainage  Referee  on  the  25th  of 
July,  1901,  added  the  corpora- 
tion of  the  township  of  Gosfield 
North  as  defendants,  and  they 
filed  a statement  of  defence  on 
the  10th  September,  1901.  The 
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Referee  then  heard  the  evidence 
and  assessed  damages  against 
both  townships  in  respect  of  the 
the  construction  of  the  drain  in 
question,  which  was  completed 
before  the  division  of  the  town- 
ship of  Gosfield.  On  the  15th 
April,  1901,  1 Edw.  VII.  ch.  30 
(O.)  was  passed,  which  repealed 
sec.  93  of  the  Drainage  Act,  and 
made  new  provisions,  one  of 
which  was  that  the  notice  claim- 
ing damages  was  to  be  filed 
within  two  years  from  the  time 
the  cause  of  complaint  arose  : — 

Held,  that  the  plaintiff’s  claim 
for  damages  was  against  the 
two  defendants  jointly,  and  that 
it  must  be  taken  to  have  been 
first  made  on  the  10th  Septem- 
ber, 1901,  and  was  confined  to 
damages  suffered  by  the  original 
construction  of  the  drain  which 
had  arisen  within  two  years 
next  before  that  date  ; and  that 
the  plaintiffs  would  be  at  liberty 
to  take  proceedings  under  sec. 
93  as  often  as  any  damages 
should  arise  in  the  future,  until 
a remedy  shou:d  be  provided  to 
prevent  their  recurrence. 

Judgment  of  the  Drainage 
Referee  reversed.  Wigle  v. 
Townships  of  Gosfield  South 
and  Gosfield  North,  302. 

6.  Inquiry  into  Municipal 
Election — Powers  of  Council — 
Municipal  Act,  1903,  sec.  32 f, 
{1) — “ Good  Government  of  the 
Municipality  ” — Ratepayer  — 
Injunction  — Conduct  of  In- 
quiry— Evidence — Witnesses — 
Ballot  Papers.'] — Held,  that  the 
council  of  a city  had  power  un- 
der sec.  324  (1)  of  the  Municipal  I 


Act,  1903,  to  order  an  enquiry 
by  a county  court  Judge  into 
an  election  for  members  of  the 
council  and  board  of  education, 
at  which  it  was  alleged  that  cor- 
rupt practices  had  prevailed  ; 
the  election  being  a “ matter 
connected  with  the  good  gov- 
ernment of  the  municipality,” 
within  the  meaning  of  the  en- 
actment. 

Held,  also,  that  the  High 
Court  would  not,  in  an  action 
by  a ratepayer  for  an  injunction, 
interfere  with  the  conduct  of  the 
inquiry  by  the  Judge  in  regard 
to  the  admission  or  rejection  of 
evidence,  the  examination  of 
ballot  papers,  compelling  wit- 
nesses to  amswer  incriminating 
questions,  etc.  Lane  v.  City  of 
Toronto,  423. 

7.  Councillors — Disqualifica- 
tion — Diversion  of  Sinking 
Fund— 3 Edw.  VII.  ch.  19, 
see.  fl8.] — The  provisions  of  sec. 
418  of  the  Consolidated  Muni- 
cipal Act,  3 Edw.  YII.  ch.  19, 
do  not  apply  to  debentures  pay- 
able in  annual  instalments,  there 
being  in  such  a case  no  “ sinking 
fund  ” to  be  provided. 

Regina  ex.  rel.  Cavanagh  v. 
Smith  (1895),  26  O.R.  632,  dis- 
tinguished. Rex.  ex  rel.  Sey- 
mour V.  Plant,  467 

8.  Bonus — Interest — Illegal 
Payment — Liability  of  Coun- 
cillors— Arbitration  and 
Award.] — In  the  year  1899  by 
special  Act  an  agreement  be- 
tween the  corporation  of  a town 
and  a company  was  confirmed 
by  which  on  completion  of  cer- 
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tain  works  the  company  was  to 
be  paid  a bonus.  The  works 
were  proceeded  with  but  altera- 
tions became  necessary  and  a 
new  agreement  was  entered  into, 
in  accordance  with  which  the 
works  were  completed  in  Janu- 
ary, 1900.  In  April  of  that 
year  another  special  Act  was 
obtained  authorizing  the  pay- 
ment of  the  bonus  notwithstand- 
ing the  alterations, nothing  being 
said  as  to  interest.  The  bonus 
was  thereupon  paid  and  the 
company  claimed  payment  of 
interest  on  the  amount  from  the 
date  of  completion  of  the  works. 
After  some  negotiation  the  town 
and  the  company  agreed  to  ob- 
tain the  opinion  of  counsel,  who, 
on  an  incomplete  (as  was  found) 
statement  of  facts  advised  the 
payment  of  the  claim,  and  pay- 
ment was  made  in  spite  of  the 
protest  of  the  plaintiff : — 

Held,  in  an  action  by  the 
plaintiff  on  behalf  of  himself 
and  all  other  ratepayers,  that 
there  was  no  right  to  interest ; 
that  the  payment  was  illegal 
and  a breach  of  trust ; that 
there  had  not  been  an  award 
by  an  arbitrator  but  merely  an 
expression  of  opinion  which  was 
no  protection ; and  that  the 
councillors  who  had  authorized 
the  payment,  and  the  company 
who  had  received  it,  were  bound 
to  make  good  the  amount  to  the 
corporation,  which  was  made  a 
party  to  the  action  to  receive 
payment. 

Semhle,  the  council  of  a muni- 
cipal corporation  may  perhaps 
refer  to  arbitration  a question  of 


fact  falling  within  their  ordinary 
administrative  duties,  but  can- 
not refer  a question  of  lavr. 

Judgment  of  Meredith,  J.,  re- 
versed. Patchell  V.  Raikes,  470. 

9.  Members  of  Council — Ex- 
ceeding Borrowing  Powers — 
“ Current  Expenditure  ” — Bis- 
qualification — Nature  of  Loans 
— Borrowing  by  Outgoing 
Council.'] — Members  of  a town 
council  having  voted  for  borrow- 
ing money  to  meet  the  current 
expenditure  for  1903  in  excess 
of  the  eighty  per  cent,  of  the 
previous  year’s  taxes  to  pay  the 
ordinary  annual  expenditure  in 
the  preceding  year  authorized  by 
sec.  435  of  the  Consolidated 
Municipal  Act  of  1903,  and  pro- 
ceedings having  been  taken  to 
unseat  them  they  disclaimed  and 
a new  election  was  held,  at  which 
five  of  them  were  elected  by 
acclamation. 

Further  proceedings  were  then 
taken  to  have  them  unseated 
again  on  the  same  grounds : — 

Held,  in  answer  to  the  con- 
tention that  sums  expended  for 
school  purposes  and  debentures 
and  other  special  charges  were 
not  “ current  expenditure  that 
the  by-laws  recited  that  the 
loans  were  to  meet  “ current  ex- 
penditure ” and  that  there  was 
no  power  to  borrow  for  any 
other  purpose,  without  a vote  of 
the  duly  qualified  ratepayers : 
the  sums  borrowed  were  in  the 
estimates  and  were  part  of  the 
current  expenditure  for  1903: 
and  similar  charges  were  in  the 
regular  levy  for  1902  and 
formed  part  of  the  sum  on 
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which  the  eighty  per  cent,  was 
calculated. 

Held,  also,  that  a sum  of 
S5,000  borrowed  under  a by- 
law passed  in  January,  1903,  by 
the  outgoing  council  of  1902 
should  be  taken  into  account. 

Held,  also,  that  the  personal 
motives  of  the  relator  had  no 
bearing  on  the  motion  or  any 
part  of  it,  and  affidavits  and 
counter  affidavits  as  to  his 
motives  could  not  be  considered. 
Rex  ex  rel.  Moore  v.  Hamill,  600. 

1 0.  Local  Boards  of  Health — 
Action — Parties — Corporation. 
— Local  boards  of  health  con- 
stituted under  secs.  48  and  49 
of  the  Public  Health  Act,  R.S.O. 
1897,  ch.  248,  are  not  corpora- 
tions, and  cannot  be  sued  by  any 
corporate  name ; Britton,  J.,  dis- 
senting. 

Judgment  of  Boyd,  C., 
affirmed.  Sellars  v.  Village  of 
Dutton  et  al.,  646. 


MUNICIPAL  ELECTIONS. 

Judgment  against  Councillor 
- hy  Corporation — Disqualifica- 
tion— “ Contract  ” — Con.  Muni- 
cipal Act,  1903,  3 Edw.  VII., 
ch.  19,  sec.  80.'] — The  object 
of  the  Legislature  in  passing 
sec.  80  of  the  Consolidated 
Municipal  Act,  1903,  3 Edw. 
VII.,  ch.  19  (O.),  was  to  prevent 
anyone  being  elected  to  a muni- 
cipal council  whose  personal 
interests  might  clash  with  those 
of  the  municipality:  and  the 
word  “ contract  ” used  therein 
must  be  construed  in  its  widest 
sense. 


A member  of  a municipal 
council  against  whom  the  cor- 
poration held  an  unsatisfied 
judgment  for  costs  was  unseated 
as  being  disqualified  under  that 
section. 

Judgment  of  the  county  court 
of  the  county  of  Bruce  affirmed. 
Rex  ex  rel.  Macnamara  v. 
Heffernan,  289. 


NEGLIGENCE. 

Coal  Derrick — Unfenced 
Sides  — Falling  Coal  — Acci- 
dent]— The  defendant  was  the 
owner  of  a derrick  for  hoisting 
coal  from  vessels,  which  was 
drawn  up  by  a bucket  and 
emptied  into  a hopper  at  the  top 
of  the  derrick.  Under  the  hop- 
per was  a platform  with  an  op- 
ening in  it,  across  which  there 
were  rails  for  a tram  car,  into 
which  the  coal  was  loaded  when 
it  was  desired  to  weigh  it,  the 
coal  being  then  dropped  through 
the  opening  into  a lower  hopper  ; 
but  when  the  weigh  car  was  not 
in  use  the  coal  fell  directly  from 
the  upper  hopper  through  the 
opening  into  the  lower  hopper. 
The  sides  of  the  platform  were 
three  feet  nine  inches  from  the 
opening,  and  were  not  fenced  so 
as  to  prevent  coal  from  falling 
over  its  edge.  There  was  a lad- 
der from  the  corner  of  the  plat- 
form to  the  ground,  and  though 
not  the  ordinary  means  of  access 
to  and  from  the  derrick,  was  be- 
ing properly  used  by  the  deceas- 
ed, one  of  the  employees,  on  his 
way  to  inspect  the  vessel  then 
being  unloaded,  when  he  was 
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struck  on  the  head  and  killed 
by  a piece  of  coal,  which  had 
fallen  from  the  platform.  The 
derrick  had  been  in  use  for  fif- 
teen years  without  the  occur- 
rence of  any  similar  accident,  or 
proof  of  any  coal  having  pre- 
viously fallen  from,  though  oc- 
casionally falling  on,  the  plat- 
form. In  an  action  by  the  ad- 
ministratrix to  recover  damages 
by  reason  of  the  death  of  the 
deceased  : — 

Held,  that  the  unfenced  sides 
of  the  platform  were  obviously 
a cause  of  danger,  which  was 
necessarily  increased  by  the  ex- 
istence of  the  rails  across  the  op- 
ening causing  coal  striking  them 
to  be  driven  outward,  and  that 
the  plaintiff  was  therefore  en- 
titled to  recover. 

Judgment  of  the  Divisional 
Court  affirmed.  Bisnaw  v. 
Shields,  210. 

Of  an  Employe  Entrusted 
with  the  Duty  of  Seeing  that 
the  Condition  and  Arrange- 
ment of  “ Ways,  Works,  etc.,'’ 
was  proper.  Liability  of  Em- 
ployer.]— See  Master  and  Ser- 
vant, 3. 

Of  a Corporation  in  Keeping 
a Highway  in  Repair.] — See 
Municipal  Corporations,  4. 


NOTICE. 

Colling  Meetings  of  Any 
School  Board  or  Municipal  Cor- 
poration Need  not  Specify  Ob- 
jects of  Meeting  in  the  Absence 
of  a Rule  Requiring  It.] — See 
Public  Schools,  2. 


0 f a Projected  Local  Improve- 
ment.]— See  Municipal  Cor- 
porations, 2. 

That  a Highway  was  Out  of 
Repair.] — See  Municipal  Cor- 
porations, 4. 

Of  Expropriation,  Given  by 
Railway,  Company,  Cannot  be 
Abandoned.] — Railway,  3. 

Of  Appeal  Allowed  to  be 
Given  After  the  Time  Limited, 
where  a Bond  Fide  Intention  to 
Appeal,  etc..  Made  Out.]  — See 
Appeal,  2. 

Of  Trial,  Irregular  Unless 
Pleadings  Closed  Against  All 
the  Defendants.] — See  Trial. 


NOTICE  OF  ACTION. 

Labour  Unions — Malicious 
Notices  and  Statements  issued 
by  — Publication  of]  — The 
statement  of  claim  in  an  action 
alleged  that  defendants  and 
other  members  of  certain  local 
labour  unions,  wrongly  and  mali- 
ciously published  and  circulated 
hand  bills,  circulars, etc.,  through 
newpapers  owned  and  controlled 
by  them,  and  among  others  a 
named  paper,  as  also  notices  des- 
cribing the  plaintiffs  as  unfair 
and  their  goods  unfair,  and  of 
inferior  quality  and  manufac- 
tured by  apprentices  and  incom- 
petent workmen,  and  requesting, 
persuading  and  advising  the 
friends  of  labour  and  the  public 
generally,  not  to  buy  the  plain- 
tiffs’ goods,  and  to  break  up  their 
business,  unless  certain  demands 
of  the  union  were  complied 
with. 
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An  order,  made  by  a judge  in 
Chambers,  dismissing  the  action 
for  the  omission  to  give  notice 
of  action  was  set  aside,  and  the 
action  allowed  to  go  on  to  trial 
when  the  question  of  such  want 
of  notice  could  be  raised.  The 
Gurney  Foundry  Co.  v.  Emmett 
et  at.,  604. 


NUISANCE. 

In  Teaching  Music.'] — See  In- 
junction, 2. 


PARLIAMENT. 

1.  Election  Petition — Fixing 
Time  for  Trial — Rota  Judges 
Obligation  — Application  by 
Petitioner  — Extending  Time.] 
— While  there  is  nothing  to  pre- 
vent a petitioner  from  making 
an  application  to  fix  the  time 
and  place  of  trial,  he  cannot  be 
said  to  be  in  default  for  not 
having  done  so.  The  obligation 
and  initiative  in  that  respect 
are  cast  upon  the  rota  Judges, 
the  only  penalty  upon  the  peti- 
tioner being,  that  if  three  months 
elapse  after  the  presentation  of 
the  petition  without  the  day  for 
the  trial  being  fixed,  any  elector 
may  on  application  be  substi- 
tuted for  the  petitioner  on  pro- 
per terms.  And  where  the 
Judges’  other  engagements  are 
such  as  to  make  it  difficult  for 
them  to  fix  a time  to  try  the 
petition,  an  application  to  ex- 
tend the  time  for  proceeding  to 
trial  will  be  granted  almost  as 
a matter  of  course.  Re  Centre 
Bruce  Provincial  Election,  — 
Stewart  v.  Clark,  28. 


2.  Voters’  Lists — Revision  of 
Lists  — Correction  of  Lists  — 
Complainant — Posting  up  Lists 
— Time  for  Objecting — Deputy 
Registrar  of  Deeds.] — A person 
resident  in,  and  entitled  to  be 
placed  upon  the  manhood  suf- 
frage register  for  a town  forming 
part  of  an  electoral  district,  is 
entitled  to  require  the  revision, 
under  sec.  13  of  the  Ontario 
Voters’  Lists  Act,  R.S.O.  1897, 
ch.  7,  of  the  voters’  lists  for 
another  municipality  forming 
part  of  the  same  electoral  district, 
and  is  also  entitled  to  require  the 
subsequent  revision  of  such  lists 
provided  for  by  secs.  22  and  23 
of  the  Ontario  Voters’  Lists  Act, 
R.S.O.  1897,  ch.  7. 

A deputy  registrar  of  deeds  is 
not  entitled  to  vote  at  an  election 
of  a member  of  the  Legislative 
Assembly  of  Ontario,  for  the 
electoral  district  in  which  he  is 
acting  as  such  deputy  registrar, 
and  is  not  entitled  to  be  placed 
on  the  voters’  lists  in  such  dis- 
trict. 

The  date  mentioned  by  the 
clerk  of  the  municipality,  in  the 
advertisement  published  by  him 
pursuant  to  sec.  12  of  the  Ontario 
Voters’  Lists  Act,  R.S.O.  1897, 
ch.  7,  as  that  upon  which  the 
voters’  lists  have  been  posted  up 
in  his  office,  is  the  date  from 
which  the  time  for  taking  pro- 
ceedings, limited  by  sec.  17,  runs, 
even  though  the  clerk  has  in  fact 
posted  up  the  lists  some  days 
before  thq  date  named  in  the 
advertisement.  In  re  Huron 
Voters’  Lists,  44. 

3.  Election  — Petition  — 
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QyMliJication  of  Petitioner — 
''Reside” — Ontario  Contro- 
verted Elections  Act  — R.S.O. 
1897,  ch.  11,  sec.  3—6^  Viet 
(2),  ch.  6,  sec.  i.] — One  of  the 
petitioners  was  the  owner  of  a 
farm  situate  in  the  electoral  dis- 
trict, but  the  dwelling  house  and 
part  of  the  land  was  in  one 
township  and  the  main  part  of 
the  land  in  another  township. 
The  part  on  which  was  the 
dwelling  was  assessed  for  $750 
only,  but  the  aggregate  assess- 
ment of  the  whole  farm  exceed- 
ed $1,000 

Held,  that  the  petitioner  was 
not  qualified  under  sec.  3 of  the 
Controverted  Elections  Act, 
R.S.O.  1897,  ch.  11,  as  amended 
by  62  Viet.  (2)  ch.  6,  sec.  1. 
In  re  North  Renfrew  {Provin- 
cial), 204. 


PARTICULARS. 

Seduction  — Cross -examina- 
tion on  Affidavit  Denying  Plain- 
tiff’s Allegations.^ — In  an  action 
for  seduction  where  the  defend- 
ant denied  upon  affidavit  the 
allegations  in  the  statement  of 
claim,  an  order  for  particulars 
to  be  given  by  the  plaintiff  was 
made  before  the  defence  was 
filed. 

Knight  v.  Engle  (1889),  61 
L.T.R.  780,  followed. 

Such  affidavit  being  filed  as 
an  evidence  of  good  faith  only, 
and  it  not  being  the  duty  of  the 
Court  to  determine  on  the  motion 
the  truth  of  the  facts  deposed 
to,  an  enlargement  of  the  motion 
for  cross-examination  was  re- 
fused. A.  V.  B.,  73. 


PARTIES. 

1.  Joinder  of  Defendants  — 
Independent  Claims.] — In  con- 
sidering the  propriety  of  the 
joinder  of  defendants,  the  nature 
of  the  action  and  of  the  relief 
asked  must  be  considered.  If 
that  relief  is  of  an  equitable 
nature,  all  parties  must  be  before 
the  Court  whose  presence  is  ne- 
cessary to  give  to  the  plaintiff, 
if  successful,  the  full  measure  of 
his  rights — assuming  that  the 
action  is  not  multifarious.  On 
the  other  hand,  the  plaintiff*  can- 
not join  two  independent  claims 
merely  because  they  happen  to 
relate  to  the  same  subject  matter, 
there  being  no  connection  other- 
wise between  the  parties. 

In  an  action  claiming  as 
against  one  defendant  rectifica- 
tion of  a deed  and  as  against  the 
other  defendant  cancellation  as 
a cloud  on  the  plaintiffs  title 
of  a deed  from  a third  person 
to  that  defendant  of  part  of  the 
land  which,  as  the  plaintiff 
alleged,  should  have  been  in- 
cluded in  the  deed  of  which 
rectification  was  sought,  an  order 
was  made  as  in  Chandler  & 
Massey  v.  Grand  Trunk  R.  W.  Co. 
(1903),  5 O.L.R.  589,  requiring 
the  plaintiff  to  elect  as  against 
which  defendant  he  would  pro- 
ceed. Andrews  v.  Forsythe,  88. 

2.  Unincorporated  Associa- 
tion— Salvation  Army — Estop- 
pel— Interlocutory  Order — 
Amendment.] — Held,  affirming 
the  judgment  of  Falconbridge, 
aj.KB.,  6 O.L.R.  406,  that 
the  Salvation  Army  is  not  a 
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legal  entity  which  can  be  sued 
for  wrongs  done  by  its  officers. 

Held,  also,  that  the  defendants 
were  not  estopped  by  the  inter- 
locutory decision  of  a Judge  in 
Chambers,  5 O.L.R.  585. 

The  plaintiff  was  given  leave 
to  amend,  upon  payment  of 
costs,  by  adding  the  chief  officer 
of  the  Army  as  a defendant. 
Kingston  v.  The  Salvation 
Army,  681. 

In  Mechanics  Lien  Action — 
Brought  in  by  Notice  of  Trial.] 
— See  Lien. 

PARTITION, 

1.  Sale  — Special  Value  — 
Con.  Rides,  Form  No.  158.] — 
The  form  of  judgment  for  parti- 
tion or  sale  (Con.  Rules,  No. 
158)  must  be  read  in  the  light 
of  the  legislation  by  which  the 
Court  has  been  given  the  right 
to  order  a sale  instead  of  a 
partition,  and  its  meaning  is 
that  a partition  is  to  be  made 
unless  it  is  shewn  by  those  who 
ask  for  a sale  that  a partition 
cannot  be  made  without  pre- 
judice to  the  interests  of  the 
owners  of  the  estate  as  a whole. 

A report  directing  partition 
was  therefore  upheld  where 
there  was  no  physical  difficulty 
in  dividing  the  land  and  the 
plaintiffs  had  been  allotted  that 
proportion  of  it  adjoining  other 
lands  owned  by  them  ; the  argu- 
ment in  favour  of  a sale  being 
that  the  portion  allotted  to  the 
plaintiffs  was  of  a special  value 
to  them,  so  that  in  the  event  of 
a sale  it  would  have  been  nece««- 
sary  for  them  to  purchase  the 


whole  of  the  land  at  whatever 
price  it  might  have  been  bid  up 
to,  and  thus  have  benefited  the 
co-owners. 

Judgment  of  Falconbridge, 
C.J.K.B.,  affirmed.  Ontario 
Power  Company  v.  Whattler, 
198. 

2.  No  Common  Title — Ease- 
ment— Right  of  Appeal — Con. 
Rules  767,  956?[ — Where  on  an 
application  for  partition  or  sale 
of  land,  it  was  alleged  by  the 
defendants  dowd  primd  facie  evi- 
dence given,  that,  as  to  part, 
they  had  acquired  title  by  pos- 
session, and  as  to  the  residue, 
had  no  more  than  an  easement, 
or  right  of  way,  over  it : — 

Held,  that  there  being  no 
common  title,  no  order  for  parti- 
tion or  sale  should  have  been 
made,  and  that  it  was  not  open 
to  the  plaintiff  by  admitting  an 
ownership  in  the  defendants 
which  the  latter  did  not  assert, 
to  procure  a sale  by  partition 
proceedings,  and  thus  force  the 
defendants  to  protect  their  ease- 
ment by  purchasing,  or  permit- 
ting it  to  be  destroyed  by  sale. 

Semble,  that  an  appeal  lies 
under  Con.  Rule  767,  from  the 
decision  of  a local  Master  acting 
in  a partition  matter  under  Con. 
Rule  956,  whether  the  local  Mas- 
ter was  acting  in  Chambers  or 
not.  Stroud  v.  The  Sun  Oil 
Company,  704. 


PARTNERSHIP. 

Dissolution  — Solicitors  — 
Goodwill — Right  to  Firm  Name 
— A cquiescence — A bandonment 
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— Injunction — Parties.']  — Up- 
on the  dissolution  of  a partner- 
ship, in  the  absence  of  an  agree- 
ment between  the  partners  to 
the  contrary,  the  firm  name 
being  a part  of  the  goodwill, 
and  not  having  been  dealt  with 
upon  the  dissolution,  remains 
the  property  of  all  the  partners, 
like  any  other  undisposed  of 
partnership  property  ; and  each 
member  of  the  late  partnership 
is  entitled  to  carry  on  business 
in  the  firm  name,  subject  to  the 
limitation  that  no  man  has  a 
right  to  hold  out  his  late  partner 
as  still  being  his  partner  in 
business,  contrary  to  the  fact. 

Burchell  v.  Wilde,  [1900]  1 
Ch.  551,  followed. 

A firm  of  solicitors  had  carried 
on  business  as  “ Smith,  Rae,  & 
Greer,”  down  to  October,  1902, 
and  after  that  until  the  dissolu- 
tion of  the  firm  in  January, 
1903,  as  “ Smith  & Greer  : ” — 

Held,  that  both  names  must 
be  taken  to  have  formed  part  of 
the  goodwill  of  the  firm  at  the 
time  of  the  dissolution. 

At  the  time  of  the  dissolution 
the  firm  consisted  of  four  mem- 
bers. Three  of  them  formed  a 
new  firm  and  used  the  name 
“ Smith,  Rae,  & Greer.”  The 
fourth,  the  defendant,  protested 
against  the  others  assuming  that 
name,  but,  on  their  refusing  to 
abandon  it,  notified  his  clients, 
the  legal  profession,  and  the 
public,  that  he  had  severed  his 
connection  with  the  firms  of 
Smith,  Rae,  & Greer  and  Smith 
& Greer,  and  intended  to  carry 
on  his  own  business  under  his 


own  name.  For  nearly  ten  and 
a half  months  he  adhered  to  this 
position,  frequently  addressing 
his  late  partners  as  “ Smith,  Rae, 
& Greer,”  and  permitting  them  to 
acquire  the  right  to  be  known  by 
that  name  as  its  sole  owners : — 

Held,  that  he  could  not,  after 
this  conduct  and  lapse  of  time, 
assume  the  name  of  Smith,  Rae, 
& Greer,  and  that  the  members 
of  the  firm  who  had  adopted 
that  name  were  entitled  to  have 
him  enjoined  from  using  it. 

Levy  V.  Walker  (1879),  10 
Ch.D.  436,  448,  followed. 

Rae  had  at  one  time  been  a 
member  of  the  old  firm  of  Smith, 
Rae,  & Greer,  but  had  ceased  to 
be  so  for  some  years  before  the 
dissolution.  He  authorized  his 
name  to  be  used  in  the  style  of 
the  new  firm,  but  was  not  a 
member  of  it,  and  was  not  prac- 
tising as  a solicitor : — 

Held,  that  he  was  not  a 
necessary  party  to  the  action, 
nor  was  there  such  danger  of 
liability  being  incurred  by  him 
by  his  being  held  out  by  the 
defendant  as  a partner  as  en- 
titled him  to  an  injunction. 
Smith  et  al.  v.  Greer,  332. 

Real  Estate  of.  Must  in  the 
Devolution  upon  Death  he 
Treated  as  Personal  Estate.] 
— See  Vendor  and  Purchaser. 


PATENT  FOR  INVENTION. 

Construction  of  Articles  Pre- 
vious to  Patent — Right  to  Sell 
After  Patent — Consent  of  In- 
ventor— R.S.C.  1886,  ch.  61,  sec. 
^6.]  — The  defendants  bought 


VII.] 


INDEX. 


805 


from  the  plaintiffs  a punching 
bag,  which  had  on  it  the  words 
"‘Pat.  applied  for,”  and  before 
the  issue  of  the  patent  manu- 
factured and  advertised  for  sale 
a number  of  similar  bags  in  spite 
of  the  plaintiffs’  remonstrances ; 
and  after  patent  obtained  by  the 
plaintiffs,  nevertheless  continued 
to  sell  the  bags  which  they  had 
so  manufactured; — 

Held,  that  the  defendants 
were  entitled  to  do  so  under  sec. 
46  of  the  Patent  Act,  R.S.O. 
1886,  ch.  61 ; and  that  it  made 
no  difference  that  they  had  acted 
without  the  consent  and  allow- 
ance of  the  inventor. 

Fowell  V.  Chown  (1894),  25 

O.R.  71,  distinguished. 

Leanv  Huston  (1885),  8 O.R. 
521,  referred  to  and  distin- 
guished. Victor  Sporting  Goods 
Go.  V.  Harold  A.  Wilson  Com- 
pany, 570. 


PAYMENT  OUT  OF  COURT. 

1.  Money  Paid  in  as  Security 
for  Costs  of  Appeal — Surplus — 
Execution  Creditor — Stop  Order 
— Agreement  with  Solicitors.'] — 
The  defendants,  having  in  the 
hands  of  the  sheriff  an  unsatisfied 
execution  against  the  plaintiff 
for  the  costs  of  the  action,  and 
having  obtained  a stop  order 
against  the  sum  of  8200  paid 
into  Couf’t  by  the  plaintiff  as 
security  for  the  costs  of  an  ap- 
peal to  the  Court  of  Appeal, 
which  had  been  dismissed  with 
costs,  were  held  entitled  to  pay- 
ment of  the  surplus  of  the  $200, 
after  satisfying  their  costs  of 
appeal,  to  be  applied  on  their  I 


costs  of  the  action,  an  agreement 
alleged  by  the  plaintiff  between 
him  and  his  solicitors,  that  the 
surplus  should  belong  to  them 
to  be  applied  upon  their  costs, 
not  having  been  satisfactorily 
established.  Evans  v.  Town  of 
Huntsville,  540. 

2.  Costs — Money  Paid  into 
Court  as  Security  — Right  of 
Successful  Party  Thereto.] — 
Where  on  appeal  to  the  Court  of 
Appeal  judgment  is  given  in 
favor  of  the  defendants  with 
costs,  they  are  entitled  to  an 
order  for  payment  out  to  them 
of  moneys  paid  into  Court  by  the 
plaintiffs  as  security  for  the 
costs  of  the  action, notwithstand- 
ing an  intended  appeal  by  the 
plaintiffs  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  as 
otherwise  it  would  amount  to  a 
stay  of  execution  without  any 
security  being  given  therefor. 

In  such  a case  the  plaintiffs 
should  make  application  to  the 
Court  of  Appeal  directly  and 
not  indirectly  by  opposing  the 
motion  in  Chambers. 

Con.  Rules  827  and  832,  and 
the  absence  of  any  rule  corres- 
responding  to  the  English  Rule 
16,  Order  58  remarked  on. 
The  Centaur  Cycle  Company  v. 
Hill,  et  al.,  617. 


PETITION. 

To  Strike  out  Name  in  Judg- 
ment in  Mechanics  Lien  Action.] 
— See  Lien. 

In  Election  Case,  Trial  of.] — 
See  Parliament,  1. 
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PETITIONER. 

Applying  to  Fix  Time  of 
Trial  in  Election  Casei] — See 
PaKLI  AMENT,  1. 

Qualification  of,  In  Election 
Petition.] — See  Parliament,  3. 


PLAN. 

Registered  or  Unregistered 
to  Establish  a Lane  Among 
Different  Sub  - Owners.]  — See 
Criminal  Law,  2. 


PLEADING. 

1.  Statement  of  Defence — Im- 
material Issue — Striking  out] 
— Under  the  mode  of  pleading 
introduced  by  the  Ontario  Judi- 
cature Act  the  statement  of  claim 
must  allege  the  material  facts  on 
which  the  plaintiff  relies  in  sup- 
port of  his  case,  and  the  defen- 
dant in  his  statement  of  defence 
may  either  (1)  deny  or  refuse  to 
admit  the  facts  stated,  (2)  con- 
fess or  admit  them  and  avoid 
their  effect  by  the  assertion  of 
other  facts  constitutingan  answer 
thereto,  or  (3)  admit  the  facts 
and  question  their  effects  as  a 
matter  of  law. 

Where,  therefore,  to  the  plain- 
tiffs’statement  of  claim  for  work 
done  and  materials  provided  for 
a company,  for  which  the  defen- 
dant had  agreed  to  become  re- 
sponsible, and  setting  out  the 
items  upon  which  their  claim 
was  based,  the  defendants,  by 
one  of  the  paragraphs  of  the 
statement  of  defence,  set  up  that 
no  account  of  the  said  moneys 
so  claimed  to  be  due,  except  as 


to  one  item,  which  was  disputed, 
had  been  rendered  to  the  defen- 
dants, nor  payment  asked  for  or 
demanded  before  action  brought; 
and  by  another  paragraph,  that 
prior  to  the  commencement  of 
the  action  the  defendants  offered 
to  the  plaintiffs  a specified  sum 
(which  was  less  than  the  amount 
claimed)  and  that  plaintiffs  had 
not  demanded  nor  made  any 
claim  for  any  amount  in  excess 
thereof : — 

Held,  that  no  issue,  or  one  im- 
material to  the  maintenence  of 
the  action,  had  been  tendered, 
and  that  the  paragraphs  were 
embarrassing,  and  must  be  struck 
out.  In  the  Matter  of  the  Me- 
chanics Lien  Act:  Webb  v.  The 
Hamilton  Cataract  Power,  Light 
and  Traction  Company  (Limi- 
ted), and  the  National  Trust 
Company  (Limited),  607. 

2.  Order  for  Speedy  Judg- 
ment— Setting  Aside  on  Pay- 
ment of  Part  Amount  into 
Court  as  Security — Inability  to 
Plead  Such  Amount  as  a Pay- 
ment into  Court  in  Satisfac- 
ton  of  the  Plaintiff'’ s Claim.] — 
Where  an  order  for  speedy  judg- 
ment granted  by  a local  Judge 
is  set  aside  on  payment  into 
Court  of  a specified  amount  as 
part  security  for  the  plaintiff ’s 
claim,  the  defendant  cannot 
utilize  such  amount  for  the  pur- 
pose of  pleading  payment  into 
Court  in  satisfaction  of  the 
plaintiff’s  claim.  Mendels  v. 
Gibson,  611. 

3.  Causes  of  Action — Join- 
der of — Claims  by  Mortgagees 
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and  by  Assignee  for  Creditors 
— Con.  Rules  186,  — In  an 

action  in  which  mortgagees  and 
the  assignee  for  creditors  of  the 
mortgagor  were  plaintiffs,  a 
claim  by  the  mortgagees  to  set 
aside  a lease  made  by  the  mort- 
gagor, and  alleged  to  have  been 
made  subsequently  to  the  mort- 
gage, though  dated  prior  thereto, 
was  joined  to  a claim  by  the 
assignee,  and  which  had  been 
assigned  by  him  to  the  mort- 
gagee for  the  avoidance  of  the 
lease  as  having  been  voluntarily 
made  with  knowledge  of  in- 
solvency and  with  intent  to  de- 
fraud the  creditors: — 

Held,  that  such  claims  could 
not  be  joined  together  in  the 
same  action  without  the  leave  of 
the  Court,  for  not  only  is  such 
joinder  expressly  prohibited  by 
Con.  Rule  233,  but  Con.  Rule 
185,  which  permits  the  joinder 
as  plaintiffs,  of  all  persons  seek- 
ing relief  in  respect  of  the  same, 
or  a series  of  transactions,  and 
where,  if  such  persons  brought 
separate  actions,  a common 
question  of  law  would  arise,  did 
not  apply  to  the  claims  herein. 

The  plaintiffs  were  therefore 
put  to  their  election  as  to  which 
claim  they  would  proceed  upon. 
The  Bank  of  Hamilton  et  at.  v. 
Anderson  et  al.,  613. 


POLICE  MAGISTRATE. 

Summary  Jurisdiction — In- 
dictable Offence  — Election  — 
Form  of  Amendment  after  Com- 
mencement of  Trial — Necessity 
for  farther  Election — Criminal 


Code,  secs.  785,  786.'] — In  order 
to  give  a police  magistrate  juris- 
diction to  try  an  indictable  of- 
fence under  secs.  785-786  of 
the  Criminal  Code,  in  this  case 
a charge  of  assault  and  robbing 
prosecutor  of  30  cents,  not  tri- 
able summarily  by  the  magis- 
trate except  with  the  prisoner’s 
consent,  the  magistrate,  in  put- 
ting the  prisoner  to  his  election, 
of  being  tried  before  him  or  by 
a jury,  must  expressly  inform 
him  of  the  Court  at  which  the 
charge  can  probably  be  soonest 
heard ; and  it  is  immaterial 
that  the  election  is  made  through 
counsel  representing  the  pris- 
oner. Maclaren,  J.  A.,  dissenting. 

Regina  v.  Cockshott,  [1898] 
1 Q.B.  582,  approved. 

After  the  election  by  the 
prisoner  to  be  tried  summarily 
on  such  charge,  and  after  the 
magistrate  has  entered  upon  the 
trial,  he  has  no  power  to  amend 
the  indictment  so  as  to  cause  a 
further  charge  to  be  preferred 
against  the  prisoner,  unless  the 
prisoner  is  again  put  to  his 
election,  and  consents  to  be  so 
tried. 

New  trial  ordered.  Rex.  v. 
Walsh  and  Lamont,  149. 


PLEDGE. 

Securities — Railway  Bonds 
— Bank — Power  of  Sale — Con- 
struction — Notice — Abortive 
Auction  Sale — Subsequent  Pri- 
vate Sale  — Bond  Fide  Pur- 
chasers for  Value.] — As  coll ateral 
security  to  a promissory  note  the 
makers  deposited  with  a bank 
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certain  railway  bonds,  and  by  a 
memorandum  of  hypothecation, 
authorized  the  bank,  upon  de- 
fault, “ from  time  to  time  to  sell 
the  said  securities  ...  by 
giving  15  days’  notice  in  one 
daily  paper  published  in  the  city 
of  Ottawa  . . . with  power 

to  the  bank  to  buy  in  and  re-sell 
without  being  liable  for  any  loss 
occasioned  thereby.” 

Default  having  been  made, 
notice  of  intention  to  sell  was 
duly  published,  and,  pursuant  to 
the  notice,  the  bonds  were  offered 
for  sale  at  public  auction,  after 
twopostponements  at  the  request 
of  the  pledgors,  but  no  sale  was 
made  for  want  of  bidders.  The 
bank  afterwards  made  a private 
sale  of  the  bonds  without  any 
further  advertisement : — 

Held,  that  the  words  ‘'by  giv- 
ing ” in  the  memorandum  were 
equivalent  to  “ after  giving  ” or 
“ first  giving  ” or  “ giving,”  and 
the  condition  of  the  publication 
of  the  notice  having  been  per- 
formed, the  power  to  sell  arose 
and  might  be  exercised  after- 
wards without  a fresh  notice. 

Held,  also,  that  there  was 
nothing  upon  the  evidence  to 
shew  that  the  purchasers  were 
not  bond  fide  purchasers  for 
value  or  that  they  had  any 
reason  to  suppose  that  the  bank 
were  not  authorized  to  sell ; and 
under  these  circumstances  the 
construction  of  the  power  of  sale 
should  not  be  strained  against  the 
purchasers.  Toronto  General 
Trusts  Corporation  v.  Central 
Ontario  R.W.  Co.,  660. 


PORT  ARTHUR. 

Special  Act,  63  Vic.  ch.  86 
(0.).]  — See  Assessment  and 
Taxes,  1. 


PRINCIPAL  AND  SURETY. 

Guarantee — Construction  of 
— Future  Indebtedness.']  — An 
appeal  by  the  defendant  from  the 
judgment  of  Street,  J.,  reported 
6 O.L.R.  235,  was  dismissed 
with  costs  by  a Divisional  Court. 
St.  Lawrence  Steel  and  'Wire 
Co.  V.  Leys,  72. 


PRODUCTION. 

Not  Ordered,  of  Membership 
Roll  of  a Club  where  the  Pres- 
ident on  his  Examination 
Swore  that  its  Production  Might 
Lead  to  a Criminal  Proceeding 
Against  Him.] — See  Evidence, 
2. 


PROHIBITION. 

Money  Demand  — R.S.O. 
1897,  ch.  60,  sec.  113  — Final 
Judgment — Absence  of  Dispute 
Notice.] — An  action  in  a Divi- 
sion Court  in  which  the  plain- 
tiff’s claim  was  stated  in  the 
particulars  to  be  “for  money  re- 
ceived by  the  defendants  for  the 
use  of  the  plaintiff,  being  money 
obtained  from  the  plaintiff  by 
the  defendants  by  false  repre- 
sentations ” is  an  action  for  a 
“money  demand”  within  sec. 
113  of  the  Division  Courts  Act, 
KS.O.  1897,  ch.  60,  and  a motion 
for  prohibition  to  restrain  pro- 
ceedings upon  a judgment 
entered  in  default  of  a dispute 
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notice  was  refused.  Re  Mager 
V.  The  Canadian  Tin  Plate 
Decorating  Co.,  25. 

To  Restrain  Proceedings  Up- 
on a Judgment  Sammons  in  a 
Division  Court  Issued  Pursuant 
to  an  Insufficient  Affidavit.'] — 
See  Division  Courts,  1. 

& 

To  Division  Court  Judg 
where  Jury  was  Refused  to  De- 
fendant whose  Counter-Claim 
was  over  SW  while  the  Plain- 
tiffs Claim  was  under  that 
Amount.]  — See  Division 
Courts,  3. 

PROMISSORY  NOTES. 

Application  hy  Bank  of 
Credit  Balance  of  Customer  in 
Payment  of.] — See  Banks  and 
Banking. 

See  also,  Bills  of  Ex- 
change, 2. 


PUBLIC  SCHOOLS. 

1.  Alteration  of  School  Sec- 
tions— Appeal  from  Township 
Council — Powers  of  Arbitrators 
— By-law  Altering  School  Sec- 
tions— Description  of  Lots.] — 
An  appeal  by  the  petitioners 
from  the  judgment  of  Street,  J., 
reported  6 O.L.R.  417,  was  dis- 
missed by  a Divisional  Court. 
In  re  Sydenham  School  Sec- 
tions, 49. 

2.  Requisition  for  Funds  to 
Municipal  Council — Requisites 
of  Meeting  of  Board  and  Coun- 
cil— Notice — Adjourned  Fleet- 
ing of  Council — By-Law — Re- ' 


cital  of  Amount  of  Debt — Muni- 
cipal Act,  1903,  sec.  386,  sub- 
sec. 1,  and  sec.  38f,  sub-sec.  6.] — 
A public  school  board  having 
called  upon  the  municipal  coun- 
cil of  a village  to  raise  $12,500 
for  the  purpose  of  building  a 
school  house,  the  council  passed 
I a by-law  for  tlie  purpose  of  issu- 
ing debentures  to  the  amount 
required,  and  the  plaintiff  ob- 
tained an  interim  injunction  re- 
straining proceedings  thereun- 
der, which  injunction  was  dis- 
solved on  motion  to  continue. 

The  school  board  subsequent- 
ly passed  a new  resolution,  ask- 
ing the  council  “ to  pass  a by- 
law for  the  issuing  of  debentures 
to  the  amount  of  $12,500  for  the 
purchase  of  a school  site  and 
towards  the  erection  of  a school 
house  thereon,”  which  was  pre- 
sented to  the  council  on  the 
same  day,  and  the  council  re- 
pealed their  by-law  and  passed 
a new  one  for  the  purpose. 

The  plaintiff  then  brought  an 
action  to  have  the  latter  by- 
law declared  invalid,  (1)  on  the 
ground  that  the  meeting  of  the 
school  board  at  which  the  last 
resolution  was  passed  was  irreg- 
ular, because  no  notice  was  giv- 
en to  the  members  of  the  board 
of  the  object  of  the  meeting ; and 
(2)  because  the  council  had  no 
power  to  pass  the  by-law,  as  no 
notice  had  been  given  of  the  ob- 
ject of  its  meeting,  and  as  it  was 
an  adjourned  meeting  it  had  no 
power  to  transact  any  business 
which  could  not  have  been 
brought  before  it  at  the  meet- 
ing of  which  it  was  an  adjourn- 
ment : — 
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Held,  that  in  the  absence  of 
some  rule  requiring  the  object  of 
the  meeting  to  be  stated  in  the 
notice  calling  it,  it  is  unnecess- 
ary that  the  notice  calling  any 
meeting  of  any  school  board  or 
municipal  corporation  should 
specify  the  business  to  be  trans- 
acted. 

The  King  v.  Puls  ford  (1^28), 
8 B.  & C.  350,  and  La  Gom- 
pagnie  de  Mayville  v.  Whitley, 
[1896]  1 Ch.  788,  referred  to 
and  distinguished  from  Marsh  v. 
Huron  College  (1880),  27  Gr. 
605,  and  Cannon  v.  The  Toronto 
Corn  Exchange  (1880),  5 A.R. 
268. 

Held  also,  that  it  was  the  duty 
of  every  member  of  the  council 
to  be  present  at  the  adjourned 
meeting,  and  it  was  competent 
to  the  members  present  to  trans- 
act any  business,  which  might 
have  been  transacted  at  the 
original  meeting. 

Held  also,  that  as  the  later 
by-law  was  only  passed  to  over- 
come certain  defects  in  the  ear- 
lier one,  it  might  well  have  been 
passed  without  any  new  requisi- 
tion from  the  school  board. 

Held  also,  that  the  by-law 
suflSciently  recited  the  amount 
of  the  debt  intended  to  be  creat- 
ed, as  it  recited  that  application 
had  been  made  by  the  school 
board  to  the  council  to  raise  the 
sum  of  $12,500  by  the  issue  of 
debentures,  and  it  authorized 
the  issue  of  debentures  to  that 
amount. 

Held  lastly,  that  sub-sec.  1 of 
sec.  386  of  the  Municipal  Act  of 
1903  authorizes  the  issue  of  de- 
bentures, providing  for  the  pay- 


ment of  principal  and  interest 
together  by  equal  instalments 
spread  over  the  whole  period  for 
which  the  debentures  are  to  run, 
and  is  alternative  to  the  pro- 
visions of  sub-sec.  5 of  sec.  384 
of  that  Act.  Forhes  v.  The 
Grimsby  Public  School  Board, 
137. 

3.  Board  of  Education — 
Teacher — Powers  of  Dismissal 
— I n junction  — Contempt.  ] — 
Under  the  statute  1 Edw.  VII., 
ch.  40,  sec.  16  (7)  (O.),  which 
enables  the  board  of  education 
of  a municipality  “ to  appoint 
and  remove  such  teachers,  officers 
and  servants  as  they  may  deem 
expedient,”  members  of  such  a 
board  are  the  sole  judges  of 
what  they  may  deem  expedient 
in  each  particular  case  in  the 
matter  of  the  removal  or  dis- 
missal of  a teacher  on  the 
grounds  of  unsuitability  for  the 
position.  They  may  institute 
a private  inquiry  into  such  a 
matter  without  allowing  the 
usual  safeguards  of  representa- 
tion by  counsel  to  the  person 
affected,  or  they  may  dispense 
with  such  investigation  and  pro- 
ceed on  their  own  conviction  of 
what  is  right  from  a general 
knowledge  of  the  situation  : they 
may  also  act  on  the  report  of  an 
inspector,  although  irregularly 
obtained,  or  may  remit  the  mat- 
ter to  a committee  and  act  on 
its  report,  and  they  should  not 
be  interfered  with  by  injunction 
in  any  action  they  may  be  ad- 
vised to  take. 

Although  honorary  trustees 
of  the  property  held  for  the 
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purposes  of  public  education, 
their  relation  towards  the  staff 
of  teachers  is  not  in  any  sense 
fiduciary. 

Cases  of  charitable  endow- 
ments in  which  property  is 
clothed  with  a trust,  considered. 

Where  an  injunction  is  erron- 
eously or  improvidently  granted, 
although  only  voidable,  nothing 
should  be  done  while  it  is  in 
force,  in  contravention  of  its 
reasonable  import. 

McLeod  v.  Nohle  (1897),  28 

O.R.  528,  distinguished.  Dunn 
V.  The  Board  of  Education  for 
the  City  of  Toronto,  451. 


PUBLICATION. 

Of  Libel,  by  Handing  Draft 
Letter  to  a Stenographer.  See 
Defamation. 


RAILWAY. 

1.  Farm  - Crossing  — Ap- 
proaches— Liability  to  Repair.] 
— Where  a railway  severs  a 
farm  and  the  company  have 
constructed  a farm  crossing,  no 
duty  is  cast  upon  them,  in  the 
absence  of  express  agreement, 
to  keep  in  repair  the  approaches 
thereto  within  the  farm. 

Semble,  in  the  case  of  the  ap- 
proaches to  an  overhead  bridge 
on  a public  highway,  the  pre- 
sumption would  be  that  the 
approach  is  part  of  the  bridge 
and  to  be  kept  in  repair  by  the 
railway  company.  Palmer  v. 
Michigan  Central  R.W.  Co,j  87. 


2.  Accident  — Cattle  Run- 
ning at  Large — Crown  Lands 
— Powers  of  Municipalities — 
Railway  Act — 53  Viet.  ch.  28, 
sec.  2 (D.) — 51  Viet.  ch.  29,  secs. 
19 f,  271  (D.)-R.S.O.  1897,  ch. 
223,  sec.  5^6.]  — The  Railway 
Act,  51  Viet.  ch.  29,  sec.  194, 
(D.)  as  amended  by  53  Viet, 
ch.  28,  sec.  2 enacts  that,  if  in 
consequence  of  the  omission  of 
a railway  company  to  erect  and 
maintain  a fence,  “ any  animal 
gets  upon  the  railway  from  an 
adjoining  place  where  under  the 
circumstances  it  might  properly 
be,  then^the  company  shall  be 
liable  to  the  owner  of  every 
such  animal  for  all  damages  in 
respect  of  it  caused  by  any  of 
the  company’s  trains  or  engines.” 
The  plaintiff ’s  cattle  running  at 
large  in  * a municipality,  as  by 
one  of  the  by-laws  they  were 
permitted  to  do,  got  upon  Crown 
lands,  and  from  the  Crown  lands 
on  to  the  railway,  and  were 
killed  on  the  track  by  one  of 
the  defendants’  trains  : — 

Held,  that  by  virtue  of  the 
by-law  permitting  running  at 
large,  the  cattle  were  properly 
on  the  Crown  lands,  and  hence 
the  defendants  were  liable  under 
the  above  enactment. 

Per  Meredith,  J.  (dissent- 
ing). Municipal  bodies  have  no 
such  control  or  power,  either 
over  private  property  or  Crown 
lands,  as  to  enable  them  to  give 
a right  to  the  cattle  to  be  where 
they  were  when  they  strayed  on 
to  the  railway  track.  Fensom 
V.  The  Canadian  Pacific  R.W. 
Co.,  254. 
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3.  Expropriation  of  Land — 
Notice — Withdrawal  after  Tak- 
ing Possession — New  Notice  for 
Same  Land — Invalidity — In- 
crease in  Compensation  Money 
— Arbitrator — Gostsi] — A rail- 
way company,  having  given 
notice  of  requiring  certain  land 
for  their  railway,  and  having 
taken  possession  of  it,  cannot 
abandon  their  notice  and  give  a 
new  notice  for  the  same  land. 

Canadian  Pacific  R.  W.  Co.  v. 
Little  Seminary  of  Ste.  Therese 
(1889),  16  S.C.R.  606,  applied. 

Where  the  company  named  in 
their  new  notice  a larger  sum  of 
compensation  money  than  in 
their  original  one,  and  a different 
arbitrator : — 

Held,  upon  a motion  by  the 
land-owner  to  compel  the  com- 
pany to  proceed  with  the  arbitra- 
tion, that,  although  the  new 
notice  was  ineffective,  and  the 
arbitration  could  proceed  only 
under  the  original  notice,  the 
appointment  of  the  new  arbitra- 
tor should  be  confirmed  (the 
land-owner  not  objecting),  and 
the  company  should  be  allowed 
to  increase  their  offer,  but  not  so 
as  to  prejudice  the  owner  as 
to  anything  that  might  have 
occurred  before  the  new  notice, 
and  the  offer  of  the  increased 
sum  might  be  taken  into  con- 
sideration upon  the  question  of 
costs.  Re  Haskill  et  al.  and 
Grand  Trunk  R.W.  Co.,  429. 

4.  Negligence  — Ejection  of 
Drunken  Passenger  — Fatal 
Accidents  Act— Damages— Re- 
moteness.]—deceased  was  a I 


passenger  on  the  defendant’s 
train  from  Detroit  to  Buffalo. 
Between  Detroit  and  Bridge- 
burg  he  drank  heavily,  and 
when  near  Bridgeburg  began  to 
annoy  passengers,  and  the  con- 
ductor compelled  him  to  leave 
the  train  at  that  station,  which 
was  7 00  feet  from  the  end  of  the 
International  Railway  Bridge 
over  the  Niagara  River,  and  the 
deceased,  who  was  not  given 
into  the  charge  of  any  body, 
being  intoxicated,  strayed  after 
the  train  on  which  his  luggage 
remained,  and  fell  over  the 
bridge  and  was  drowned.  It 
would  have  been  easy  to  have 
taken  care  of  deceased  and  to 
have  prevented  him  interfering 
with  the  passengers.  At  Bridge- 
burg the  train  was  only  5 
minutes’  run  from  the  City  of 
Black  Rock, and  only  20  minutes’ 
run  from  Buffalo,  its  destina- 
tion : — 

Held,  that  the  defendants 
were  liable,  inasmuch  as  the  act 
of  the  deceased  was  what  it 
might  reasonably  be  expected 
that  a man  in  his  condition 
would  do  upon  being  put  off  the 
train  when  and  where  he  was 
put  off,  and  that  the  damages 
were  not  too  remote.  Delehanty 
V.  Michigan  Central  R.  W.  Co., 
690. 

5.  Receiver  — Authority  to 
Construct  Portion  of  Line — 
Objection  of  Bondholders — 
Order  for  Sale  of  Road.] — The 
Court  will  not  grant  to  the  re- 
ceiver and  manager  of  a railway 
authority  to  proceed  with  the 
construction  of  a small  portion 
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of  the  incompleted  part  of  the 
line  of  railway,  where  it  is  ques- 
tionable whether  such  construc- 
tion will  be  of  any  real  benefit 
to  the  undertaking,  and  in  the 
face  of  the  opposition  of  those 
of  the  bondholders  whose  inter- 
est is  largely  in  excess  of  those 
desiring  it,  and  in  the  face  of  a 
judgment  directing  a sale  of  the 
road.  Ritchie  v.  Central  Ontario 
R.  W.  Go.  and  Weddell  et  al.  v. 
Ritchie  et  al.,  727. 


RECEIVER. 

Equitable  Execution — Judg- 
ment for  Alimony — “ Creditor” 
— Police  Benefit  Fund  — Pen- 
S'ioTi.]— The  plaintiff,  the  wife  of 
a retired  member  of  the  police 
force  of  a city,  and  entitled  to 
interim  alimony  under  an  order 
theretofore  made,  applied  to  be 
appointed  receiver  of  moneys  to 
whichher  husband  would  become 
entitled  as  a pension,  under  the 
rules  of  the  police  benefit  fund 
(a  friendly  society  incorporated 
under  R.S.O.  1897,  ch.  211),  on 
application  by  him  before  the 
benefit  fund  committee,  which 
application,  however,  he  had  not 
yet  made : — 

Held,  that  the  plaintiff  was 
not  entitled  to  succeed. 

Semhle,  that  the  plaintiff  was 
a “ creditor  ” within  the  meaning 
of  sec.  12  of  R.S.O.  ch.  211,  and 
on  that  ground  alone  her  appli- 
cation must  fail.  Slemin  v. 
Slemin,  67. 

Of  Railway,  Refused  Au- 
thority to  Construct  Portion  of 


the  Incompleted  Part  of  the 
Line  of  Railway.] — See  Rail- 
way, 5. 


RECOGNIZANCE. 

Necessity  of  Defendant  being 
a Party  on  a Motion  to  Quash 
his  Conviction — Where  Taken 
Before  a Justice  of  the  Peace 
for  a County  other  than  that  in 
which  the  Conviction  was  made, 
the  Recognizance  of  the  Surety 
bad — Effect  of  Recognizance  of 
Wife  of  Defendant  on  her 
Separate  Estate.] — Criminal 
Law,  2. 


REGISTRY  LAWS. 

Easement — Artificial  Water- 
way— Parol  Permission — User 
— Subsequent  Unregistered 
Grant — Notice — Prescription.] 
— In  1871  the  defendants’  pre- 
decessor in  title,  with  the  oral 
permission  of  the  plaintiff’s  pre- 
decessor in  title,  laid  pipes  under 
the  land  of  the  latter  for  the 
purpose  of  conveying  water  from 
a spring  to  the  lands  of  the 
defendants.  These  pipes  con- 
tinued there  and  in  use  up  to 
the  time  this  action  was  brought 
in  July,  1903.  In  1878  the 
plaintiff’s  predecessor  in  title, 
by  an  instrument  under  seal, 
purported  to  grant  and  convey 
to  the  defendants’  predecessor 
the  right  to  convey  the  water 
in  pipes  “ in  such  manner  and 
under  such  circumstances  as  the 
same  are  now  and  at  the  time 
of  the  conveyance  to  the  de- 
fendants in  1879  their  prede- 
cessor purported  to  grant  to  the 
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defendants  the  same  right.  The 
plaintiff,  who  was  a son  of  his 
predecessor  in  title,  in  1887  be- 
came the  owner  of  the  lands 
through  which  the  pipes  were 
laid,  by  virtue  of  a conveyance 
to  him,  registered  before  the 
registration  of  the  instruments 
of  1878  and  1879.  The  plaintiff 
knew  of  th^  existence  of  the 
pipes  underground,  and  the  use 
that  was  being  made  of  them, 
and  believed  that  they  could 
not  have  been  placed  there  with- 
out his  father’s  permission,  but 
he  was  not  aware  of  the  instru- 
ments of  1878  and  1879  or  their 
nature : — 

Held,  that  the  plaintiff  was 
entitled  to  rely  upon  his  con- 
veyance, the  registration  of 
which  without  notice  of  the 
defendants’  interest  or  claim 
rendered  it  void  as  against  him  ; 
and  there  had  not  been  a suffi- 
cient lapse  of  time  since  to  give 
the  defendants  a rio;ht  under 
the  statute  or  by  prescription. 

Judgment  of  Falconbridge, 
C.J.K.B.,  reversed.  Harrington 
V.  Spring  Greek  Cheese  Manu- 
facturing Co.,  319. 


REPAIR. 

Non-Repair  of  Highway  by 
Municipal  Corporation.^ — See 
Jury  Notice,  1,  2. 

Of  Approaches  to  Railway 
Farm  Grossing  and  Overhead 
Bridge.] — See  Railway,  1. 

RULES. 

Con.  Rule  158 — See  Partition, 

1. 


[VOL. 

Con.  Rule  185 — See  Pleading,  3. 

Con.  Rule  233 — See  Pleading, 

3. 

Con.  Rule  261 — See  Master  in 
Chambers. 

Con. Rule  767 — >See Partition, 2. 

Con.  Rule  799 — See  Court  of 
Appeal,  2. 

Con.  Rule  827 — See  Payment 
OUT  OF  Court,  2. 

Con.  Rule  832 — See  Payment 
OUT  OF  Court,  2. 

Con.  Rule  928 — See  Will,  7. 

Con.  Rule  956 — See  Partition, 

2. 

Con.  Rule  1130 — See  Costs,  3. 


SALE  OF  GOODS. 

1.  Action  for  Contract  Price 
— Defence  and  Set-off — Substi- 
tution of  Castings  for  Forgings 
in  Manufacture — Condition 
Precedent — Warranty — Resale 
with  Similar  Warranty — Meas- 
v^re  of  Damage — Delay.] — In  an 
action  for  the  contract  price  of 
goods  sold  and  delivered,  in 
which  it  was  shewn  that  the 
goods  delivered  were  not  manu- 
factured as  agreed  upon,  the 
vendors  having  substituted  cast- 
ings for  forgings  : — 

Held,  that  the  defendants 
were  entitled  to  have  their  dam- 
ages applied  in  reduction  of  the 
plaintiffs’  claim. 

Held,  also,  that  as  soon  as  the 
vendee  discovered  the  defect  he 
could  bring  an  action  on  the 
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warranty  and  recover  the  value 
of  the  article  he  should  have  re- 
ceived, and  that  the  right  of 
action  was  complete  without  a 
resale;  that  the  measure  of 
damages  was  the  same  whether 
the  goods  were  in  his  warehouse, 
or  in  the  hands  of  persons  to 
whom  he  sold  them,  and  that, 
although  no  claim  for  damages 
had  been  made  by  sub-pur- 
chasers who  had  bought  with  a 
like  warranty. 

Held,  also,  that  where  credit 
is  given,  or  where  the  goods 
have  been  paid  for,  the  vendee 
may  sue  at  once,  or,  in  the  case 
of  credit,  if  vendee  so  elects,  he 
may  await  an  action  for  the 
price  and  set  off  or  counterclaim 
for  his  damages  by  reason  of  the 
defective  material  or  other 
breach  of  warranty. 

Held,  also,  where  there  had 
been  delay  in  the  delivery  of 
the  samples,  as  well  as  the  bulk 
of  the  goods  ordered  for  a par- 
ticular season,  which  arrived 
late  for  the  season,  and,  in  con- 
sequence, were  sold  at  a loss,  the 
measure  of  the  damages  was 
the  difference  between  the  value 
of  the  goods  at  the  time  at 
which  they  were  to  have  been 
delivered  according  to  the  con- 
tract and  their  value  for  the 
purpose  of  resale,  as  the  plain- 
tiffs well  knew,  at  the  time 
when  they  were  actually  de- 
livered. 

Wilson  V.  The  Lancashire  and 
Yorkshire  R.W.  Co.  (1861),  9 
C.B.N.S.  632,  and  Schulze  y.  The 
Great  Eastern  R.W.  Go.  (1887), 
19  Q.B.D.  30,  followed.  The 


Centaur  Cycle  Co.  Ltd.  v.  Hill, 

110. 

2.  Conditional  Sale — Re- 
sumption of  Possession — Im- 
plied Contract — Measure  of 
Damages.^ — A conditional  sale 
agreement  provided  that  until 
payment  in  full  the  goods  were 
to  remain  the  property  of  the 
vendors,  and  that  on  default  for 
one  month  of  any  payment  or 
extended  payment,  the  balance 
should  become  due,  and  the  com- 
pany might  resume  possession 
and  resell.  The  plaintiff*  got  in- 
to default,  and  in  August,  1902, 
agreed  with  the  vendors  to  pay 
$50  on  account  of  the  arrears 
and  the  balance  in  quarterly  in- 
stalments, with  interest . In 
October,  1902,  the  defendant 
paid  the  vendors  the  whole  bal- 
ance due  them  and  procured  an 
assignment  of  the  goods  subject 
to  the  plaintiff  s rights  ; and  in 
November,  1902,  he  seized  the 
goods,  although  the  plaintiff*  was 
not  then  in  default  under  the 
agreement  of  August : — 

Held,  that  the  seizure  was 
wrongful  and  the  defendant 
liable' in  damages,  because  it  was 
an  implied  contract  between  the 
plaintiff*  and  the  vendors,  that 
the  right  of  resumption  should 
not  arise  until  default  for  one 
month  of  any  payment  “ or  ex- 
tended payment.” 

Held,  also,  that  the  fact  that, 
under  the  agreement  of  August, 
interest  was  to  be  paid  upon  in- 
terest then  in  arrear  as  well  as 
upon  principal,  was  sufficient 
consideration  for  that  new  agree- 
ment 
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Held,  also,  that  the  measure 
of  damages  was  the  sum  which 
the  plaintiff  had  paid  to  the  ven- 
dors on  account  of  the  price,  in- 
asmuch as  this  was  the  value  of 
his  interest  in  the  goods  wrong- 
fully taken.  Bridgeman  v.  Rob- 
inson, 591. 

3.  Contract — Specific  Goods 
— Deliverable  State — Property 
Passing  — Destruction  Before 
Payment  or  Delivery.'] — Unless 
a contrary  intention  appears, 
where  there  is  an  unconditional 
contract  for  the  sale  of  specific 
goods,  in  a deliverable  state,  the 
property  in  the  goods  passes  to 
the  buyer  at  the  time  the  con- 
tract is  made ; and  it  is  imma- 
terial whether  the  time  of  pay- 
ment or  the  time  of  delivery  or 
both  be  postponed. 

The  plaintiffs  agreed  to  sell  to 
the  defendants  a quantity  of  tan 
bark  which  lay  in  piles  in  the 
woods,  at  a distance  of  14  miles 
from  the  railway  siding  at  which 
it  was  to  be  delivered.  The 
price  agreed  upon  was  to  cover 
the  plaintiffs’  trouble  and  expense 
of  carrying  the  bark  to  the 
siding  and  placing  it  on  the  cars 
there.  At  the  time  the  contract 
was  made  the  bark  was  ready 
for  immediate  delivery — so  far 
as  its  condition  was  concerned ; 
it  had  been  measured  and  classi- 
fied and  a part  payment  made 
by  the  defendants  ; and  nothing 
remained  to  be  done  by  the  plain- 
tiffs to  entitle  them  to  the  bal- 
ance of  the  price  but  the  hauling 
and  shipping.  The  bark  was 
destroyed  by  fire  where  it  lay  in 
the  woods,  payment  in  full  not  I 
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having  been  made  by  the  defen- 
dants for  it : — 

Held,  that  the  property  had 
nevertheless  passed  to  the  defen- 
dants, and  they  were  liable  for 
the  price. 

Judgment  of  Meredith,  J., 
affirmed.  Craig  et  al.  v.  Beard- 
more  et  al.,  674. 


SCHOOL  SECTION. 

Alteration  of] — See  Public 
Schools,  1. 


SCHOOLS. 

See  Public  Schools. 


SECURITY  FOR  COSTS. 

Money  Paid  Into  Court  for 
— Tender  Before  Action  — 
Money  Paid  Into  Court  in 
Satisfaction  of  Plaintiff's 
Claim  — Application  for  Pay- 
ment Out  in  the  Alternative.] 
— The  plaintiffs,  resident  in  the 
United  States,  in  compliance 
with  an  order  for  security  for 
costs  paid  $200  into  Court. 
The  defendant  in  their  defence 
set  up  tender  before  action,  and 
paid  into  Court  $189.52  in  full 
of  plaintiffs’  claim  of  $353.89 
and  costs. 

The  plaintiffs  moved  for  an 
order  for  payment  out  of  the 
money  paid  in  by  the  defendants 
or  for  an  order  rescinding  the 
order  for  security  for  costs  and 
repayment  of"fhe  amount  paid 
in  as  security  : — 

Held,  following  Griffiths  v. 
School  Board  of  Ystradyfodwg 
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(1890),  24  Q.B.D.  307,  that  if 
the  plaintiffs  elect  to  take  out 
the  money  paid  in  with  the 
plea  of  tender,  they  must  take 
in  full  of  their  claim,  and  the 
defendant  would  be  entitled  to 
his  costs. 

Held,  also,  that  the  order  for 
security  for  costs  having  been 
regularly  issued  and  acted  on 
it  was  too  late  to  set  it  aside. 
The  American  Aristotype  Co.  v. 
EaJcins,  127. 

Money  Paid  Into  Court  on 
an  Appeal  to  the  Court  of  Ap- 
peal, Paid  Out  after  Appeal 
Allowed  with  Costs,  Notwith- 
standing a Farther  Appeal  to 
the  Supreme  Court  or  Privy 
Council  is  being  Prosecuted.'] — 
See  Court  of  Appeal,  1. 

Money  Paid  Into  Court  by 
Plaintiffs  as  Security  for  the 
Costs  of  the  Action  Paid  Out 
After  an  Appeal  to  the  Court  of 
Appeal  in  Favour  of  the  De- 
fendants with  Costs,  Notwith- 
standing an  Intended  Appeal 
to  the  Privy  Council.]  — See 
Payment  Out  of  Court,  2. 


SEDUCTION. 

Particulars  Ordered  Before 
Defence  Filed.] — See  Particu- 
lars. 


SET  OFF. 

Of  Damages  by  Reason  of 
Defective  Material  in  Goods 
Sold  or  Breach  of  Warranty.] 
— See  Sale  of  Goods,  1. 


SETTLED  ESTATES  ACT. 

Leave  to  Mortgage — Declara- 
tion to  Contrary  in  Settlement] 
— A settlement  contained  a 
clause  that  “noth withstanding 
anything  herein  contained,  the 
trustees  may,  with  the  approval 
of  the  settlors  or  the  survivors 
of  them,  . . . sell  but  not 

mortgage  the  trust  property  or 
any  part  thereof  either  by  public 
auction  or  private  sale  or  by 
tender.” 

The  trustees  desired  to  raise 
money  by  mortgage  to  rebuild 
a warehouse  on  the  settled 
property  which  had  been  de- 
stroyed by  fire: — 

Held,  that  the  provision  in 
the  settlement  was  not  an  ex- 
press declaration  that  the  lands 
should  not  be  mortgaged  within 
the  meaning  of  sec.  37  of  the 
Settled  Estates  Act,  R.S.O., 
1897,  ch.  71,  which  provides  that 
none  of  the  powers  conferred 
upon  the  Courts  by  the  Act 
shall  be  exercised  if  any  express 
declaration  that  they  shall  not 
be  exercised  is  contained  in  the 
settlement,  but  merely  meant 
that  the  power  of  sale  given  to 
the  trustees  was  not  to  be  con- 
strued as  including  a power  to 
mortgage.  In  re  Currie  and 
Watsons  Trusts,  701. 


SHERIFF. 

Right  of,  to  Interplead.] — S^e 
Interpleader. 


SNOW. 

Duty  of  Municipal  Corpora- 
tions to  Keep  Highway  Open.] — 
See  Municipal  Corporations,  4. 
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SOLICITOR. 

Bill  of  Costs,  Amendment  of 
Unsigned  Bill  on  Client  Obtain- 
ing Order  for  Delivery  and 
Taxation^] — See  Costs,  1. 


STATUTE  OF  LIMITATIONS. 

1.  After  the  expiration  of  six 
years  from  the  making  of  cer- 
tain promissory  notes,  which 
bore  interest  on  their  face,  the 
maker  wrote  to  the  payee  and 
to  the  payee’s  solicitor,  stating 
that  he  acknowledged  his  in- 
debtedness on  the  notes  so  as  to 
prevent  the  operation  of  the 
Statute  of  Limitations.  The 
maker  died  a couple  of  years 
afterwards : — 

Held,  that  the  claim  was  tak- 
en out  of  the  operation  of  the 
statute,  both  as  to  the  principal 
and  also  the  interest  due,  not 
only  at  the  maturity  of  the 
notes,  but  also  after  maturity, 
by  way  of  damages.  Re  Wil- 
liams, 156. 

2.  Simple  Contract  Debt — 
Conversion  into  Specialty  Debt 
— Payment  or  Acknowledg- 
ment of  Debt — Evidence  ofi] — 
Two  promissory  notes,  payable 
to  a bank,  not  having  been  paid, 
in  1884,  a trust  deed  was  enter- 
ed into,  to  which  the  defendant, 
the  maker  of  the  notes,  the  de- 
fendant’s father,  an  agent  of  the 
bank  as  trustee,  and  the  bank 
itself,  were  parties.  The  deed, 
after  reciting  the  defendant’s  in- 
debtedness to  the  bank,  and  also 
to  his  father,  and  that  the  father 
held  certain  lands  as  security 


therefor,  conveyed  the  same  to 
the  trustee  as  security,  in  the 
first  place  for  the  father’s  in- 
debtedness, and  then  for  that  of 
the  bank,  with  interest  at  seven 
per  cent,  from  date,  power  being 
given  to  the  trustee  to  sell  the 
lands  after  notice.  The  deed 
contained  an  acknowledgment 
by  the  defendant  of  his  indebt- 
edness, but  there  was  no  express 
covenant  by  him  to  pay  the 
same.  In  1893,  on  the  plain- 
tiffs pressing  for  payment,  deeds 
of  release  were  executed  by  the 
defendant  and  the  other  heirs 
and  next  of  kin  of  the  father, 
who  was  then  dead,  on  the  un- 
derstanding that  the  father’s 
debt  had  been  paid,  whereby  af- 
ter referring  to  the  recitals  in 
the  deed  of  1884,  and  reciting 
that  the  releases  were  given  to 
save  the  expenses  of  a sale,  they 
released  to  the  plaintiffs  all  their 
interest  in  the  said  lands,  and 
subsequently  $5,500  was  realized 
by  the  plaintiffs  from  a sale  of  a 
portion  of  the  lands  or  the  tim- 
ber thereon : — 

Held,  that  the  effect  of  the 
deed  of  1884  was  not  to  convert 
the  debt  into  a specialty  debt, 
nor  did  the  reference  in  the  deed 
of  1893  to  the  recitals  in  the 
deed  of  1884  so  incorporate 
them  in  the  former  as  to  amount 
to  an  acknowledgment  of  the 
debt ; nor  did  such  deed  operate 
as  a transfer  or  assignment  of 
the  interest,  if  any,  which  the 
defendant  had  in  his  father’s 
estate,  as  one  of  his  personal 
representatives  ; nor  did  the  re- 
ceipt by  the  bank  of  the  $5,500 
constitute  a payment  by  the  de- 
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fendant  on  account  of  the  debt, 
so  that  no  bar  was  created  to 
the  running:  of  the  Statute  of 
Limitations,  and  that  it  could, 
therefore,  be  validly  set  up  by 
the  defendant  as  a defence  to 
an  action  brought  by  the  plain- 
tiffs in  1902,  Maclennan,  J.A., 
dissenting  on  the  first  point,  be- 
ing of  opinion  that  the  deed 
converted  the  debt  into  a spe- 
cialty debt.  Bank  of  Montreal 
V.  Lingham,  164. 

See  Limitation  of  Actions. 


STATUTE. 

Repeal  of,  After  Action 
Broaght] — See  Assessment  and 
Taxes,  1. 


STATUTES. 

32  Henry  VIII.  eh.  9 

See  Assessment  and  Taxes,  1. 

R.S.C.  1886  ch.  61  (The  Patent  Act). 
See  Patent  for  Invention. 

R.S.C.  1886  ch.  129  (The  Winding 

up  Act) 

See  Company,  3. 

R.S.C.  1886  ch.  140 

See  Evidence,  3. 

51  Viet.  ch.  29  (The  Railway  Act), 

secs.  154,  158  (D) 

See  Costs,  4. 

51  Viet.  ch.  29,  sec.  194  (D) 

See  Railway,  2. 

53  Viet.  ch.  28,  sec.  2 (D) 

See  Railway,  2. 

55  & 56  Viet.  eh.  29  (The  Criminal 

Code),  secs  785,  786  (D) 

See  Police  Magistrate. 

55  & 56  Viet.  eh.  29,  sec.  144,  sub-sec. 

2 (D) 

See  Criminal  Law,  1. 

55  & 56  Viet.  ch.  29,  secs.  422,  424 

(D) 

See  Extradition. 


55  & 56  Viet.  ch.  29,  secs.  481  (2), 

507  (D)  

See  Criminal  Law,  2. 

57  Viet.  ch.  56  (The  Drainage  Act, 

1894),  sec.  93  (O) 

See  Municipal  Corporations,  5. 

R.S.O.  1897  ch.7  (The  Ontario  Voters 

Lists  Act),  sec  13 

See  Parliament,  2. 

R.S.O.  1897  ch.  7,  sec.  17 

See  Parliament,  2. 

R.S.O.  1897  ch.  7 secs.  22,  23..„_ 

See  Parliament,  2. 

R.S.O.  1897  ch.  11  (The  Ontario  Con- 
troverted Elections  Act),  sec.  3... 
See  Parliament,  3. 

R.S.O.  1897  ch.  51  (The  Judicature 

Act)  

Pleading,  1. 

R.S.O.  1897  ch.  51,  sec.  104 

See  Jury  Notice,  1,2. 

R.S.O.  1897  eh.  51,  secs.  113,  114 

See  Interest. 

R.S.O.  1897  ch.  55  (The  County 

Courts  Act),  sec.  52 

See  Appeal,  1. 

R.S.O.  1897  ch.  60  (The  Division 

Courts  Act),  sec.  113 

See  Prohibition,  1. 

R.S.O.  1897  eh.  60,  sec.  154 

See  Division  Courts,  2. 

R.S.O.  1897  ch.  60,  sec.  243 

See  Division  Courts,  1,  3,  4. 

R.S.O.  1897  ch.  71,  sec.  37 

See  Settled  Estates  Act. 

R.S.O.  1897  ch.  73  (The  Evidence 

Act),  sec.  5 

See  Evidence,  2. 

R.S.O.  1897  ch.  77  (The  Execution 

Act),  sec.  23 

See  Interpleader. 

R.S.O.  1897  ch.  127  (The  Devolution 

of  Estates  Act),  sees.  4,  9,  16 

See  Executors  and  Administra- 
tors, 1. 
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R.S.O.  1897  ch.  127,  sec.  8 

See  Vendor  and  Purchaser. 

R.S.O.  1897  ch.  129  (The  Trustee 

Act),  secs-  18,  20 

See  Executors  and  Administra- 
tors, 1. 

R.S.O.  1897  ch.  129,  sec.  24,  33 

See  Executors  and  Administra- 
tors, 3. 

R.S.O.  1897  ch.  147 

See  Bankruptcy  and  Insolvency,  2. 

R.S.O.  1897  ch.  148  (The  Bills  of  Sale 
and  Chattel  Mortgage  Act),  secs. 

2,  3,  6 

See  Bills  of  Sale. 

R.S.O.  1897  ch.  148,  sec.  41 

See  Bankruptcy  and  Insolvency,  1 . 

R.S.O.  1897  ch.  150 

See  Conversion. 

R.S.O.  1897  ch.  153  (The  Mechanics’ 
and  Wage  Earners’  Lien  Act), 

sec.  36 

See  Lien,  1. 

R S.O.  1897  ch.  157.  sec.  160 

See  Division  Courts,  3. 

R.S.O.  1897  ch.  160  (The  Workman’s 
Compensation  for  Injuries  Act). 
See  Master  and  Servant.  1. 

R.S.O.  1897  ch.  160,  sec.  3,  sub-sec.  1. 
See  Master  and  Servant,  3. 

R.S.O.  1897  ch.  160,  sec.  6,  sub-sec.  1. 
See  Master  and  Servant,  3. 

R.S.O.  1897  ch.  165  (The  Married 
Womans  Real  Estate  Act),  sec.  5. 
See  Dower,  3. 

R.S.O.  1897  ch.  203  (The  Ontario 

Insurance  Act),  sec.  168  (2) 

See  Fire  Insurance. 

R.S.O.  1897  ch.  211,  sec.  12 

See  Receiver. 

R.S.O.  1897  ch.  223  (The  Municipal 

Act),  sec.  546 

See  Railway,  2. 

R.S.O.  1897  ch.  224  (The  Assessment 

Act),  sec.  7,  sub-sec.  7 

See  Assessment  and  Taxes,  3. 


R.S.O.  1897  ch.  224,  sec.  18 

See  Assessment  and  Taxes,  2. 

R.S.O.  1897  ch.  224,  secs.  208,  209. 

See  Assessment  and  Taxes,  1. 

R.S.O.  1897  ch.  248  (The  Public 

Health  Act),  secs.  48,  49 

See  Municipal  Corporations,  10. 

R.S.O.  1897  ch.  332,  (The  Act  in  Re- 
straint of  Accumulations) 

See  Will,  1. 

62  Viet.  (2)  ch.  6,  sec.  1 (O) 

iSce  Parliament,  3. 

62  Viet.  (2)  ch.  15,  sec.  1 (O)  

See  Company,  1. 

62  Viet. ‘(2)  ch.  64  (O) 

See  Assessment  and  Taxes,  3. 

63  Viet.  ch.  86  (O) 

See  Assessment  and  Taxes,  1 . 

1 Edwd.  VII.  ch.  30  (O) 

See  Municipal  Corporations,  5. 

1 Edwd.  VII.  ch.  40  (The  High  Schools 

Acts)  sec.  16  (7)  (O) 

See  Public  Schools,  3. 

2 Edwd.  VII.  ch.  31,  sec.  1 (O) 

See  Assessment  and  Taxes,  2. 

2 Edwd.  VII.  ch.  53  (O) 

See  Assessment  and  Taxes,  3. 

3 Edwd.  VII.  ch.  19  (The  Consolidated 

Municipal  Act  of  1903),  sec.  80 

(O) 

See  Municipal  Elections. 

3 Edwd.  VII.  ch.  19,  sec.  324  (1)  (O) 
See  Municipal  Corporations,  6. 

3 Edwd.  VII.  ch.  19,  sec.  384,  sub-sec. 

5;  sec.  386,  sub-sec.  1 (0)„ 

See  Public  Schools,  2. 

3 Edwd.  VII.  ch.  19,  sec.  418  (O) 

See  Municipal  Corporations,  7. 

3 Edwd.  VII.  ch.  19,  sec.  435  (O) 

See  Municipal  Corporations,  9. 

3 Edwd.  VII.  ch.  19,  sec.  555  (O) 

See  Municipal  Corporations,  1. 

3 Edwd.  VII.  ch.  19,  secs.  598,  607  (O). 
See  Way,  2. 


VII.] 


INDEX. 


821 


3 Edwd.  VII.  ch.  19,  secs.  667,  672  (O) 
See  Assessment  and  Taxes,  4. 

3 Edwd.  VII.  ch.  19,  sec.  669  (la)  (O) 
See  Municipal  Corporations,  2. 


STAYING  PROCEEDINGS. 

1.  Postponing  Trial  — New 
Trial  — Appeal  to  Supreme 
Court.'] — A motion  by  the  de- 
fendants to  postpone  until  after 
the  determination  of  an  appeal 
by  them  to  the  Supreme  Court, 
a new  trial  directed  by  a Divi- 
sional Court  and  by  the  Court 
of  Appeal  after  a nonsuit  at  the 
first  trial,  was  refused,  the 
plaintiff  in  one  of  the  actions, 
which  had  been  consolidated, 
being  a young  widow  suing 
under  the  Fatal  Accidents  Act 
on  behalf  of  herself  and  her 
infant  child,  and  the  case  having 
been  withdrawn  from  the  jury 
without  an  assessment  of  dam- 
ages. Hockley  v.  Grand  Trunk 
Railway  Company — Davis  v. 
Grand  Trunk  Railway  Com- 
pany, 186. 

2.  Vexatious  Action — Secur- 
ity for  Costs.  ] — A special  assign- 
ment for  the  benefit  of  creditors 
had  been  made  by  the  plaintiff* 
and  his  then  partner  to  the  de- 
fendant, who  realized  the  assets 
and  wound  up  the  estate.  The 
defendant’s  accounts  were,  after 
notice  to  the  plaintiff,  passed  by 
a surrogate  judge.  The  plaintiff 
then  brought  this  action  asking 
for  an  account  and  complaining 
of  certain  items  of  expenditure 
and  compensation : — 

Held,  on  the  evidence,  that 
there  were  grave  doubts  as  to  the 


bond  fides  of  the  action  ; that  an 
order  to  stay  proceedings  would 
be  justified,  but  that  in  the  exer- 
cise of  discretion  the  action  might 
be  proceeded  with  upon  security 
for  costs  being  given.  Smith  v. 
Clarkson,  460. 

3.  Postponing  Trial  — New 
Trial  — Appeal  to  Supreme 
Court  of  Canada — Special  Cir- 
cumstances.] — The  Court  has 
power,  in  its  discretion,  to  stay 
the  second  trial  of  an  action 
pendingan  appeal  to  the  Supreme 
Court  of  Canada  from  the  order 
directing  a second  trial,  but  the 
discretion  should  only  be  exer- 
cised where  special  circumstances 
are  shewn  by  the  applicant. 

No  special  circumstances  being 
shewn,  the  decision  of  the  Master 
in  Chambers,  7 O.L.K.  186,  and 
of  a Judge  on  appeal,  refusing 
to  stay  the  trial  of  these  actions, 
were  affirmed.  Hockley  v.  Grand 
Trunk  R.  W.  Co.  — Davis  v. 
Grand  Trunk  R.W.  Co.,  685. 

TAXES. 

See  Assessment  and  Taxes. 


TAX  SALE. 

Invalidity  of,  where  the 
Treasurer  of  the  Municipality 
Omits  to  Furnish  to  the  Clerk  a 
List  of  Lands  Liable  to  be  Sold 
for  Taxes.]  — See  Assessment 
AND  Taxes,  1. 


TIME. 

Extension  of.  For  Trial  in 
Election  Cases.] — See  Parlia- 
ment, 1. 
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For  Taking  Proceedings  in 
Reference  to  Voters’  Lists.] — See 
Parliament,  2. 

Within  Which  Notice  of  Ap- 
peal Under  Rule  799  to  he 
Given.] — See  Court  of  Appeal, 

2. 

For  the  Allowance  of  Security 
and  Setting  Down  an  Appeal 
to  the  Court  of  Appecd  Refused.] 
— See  Appeal,  3. 


TRIAL. 

Notice  of  Trial  — Close  of 
Pleading — Several  Defendants 
— Irregularity  — Waiver  — 
Delay.] — A notice  of  trial  is  ir- 
regular unless  the  pleadings  are 
closed  as  against  all  the  defen- 
dants ; and  a defendant  against 
whom  the  pleadings  are  closed 
when  notice  of  trial  is  served 
by  the  plaintiffs  can  take  ad- 
vantage of  the  fact  that  the 
pleadings  are  not  closed  as 
ao^ainst  all  the  defendants,  and 
have  the  notice  of  trial  set  aside, 
although  the  other  defendants 
are  content  to  accept  it. 

A defendant,  by  delaying  the 
delivery  of  statement  of  defence 
till  the  last  possible  day,  and  by 
delaying  a motion  to  set  aside  a 
notice  of  trial  for  six  days  after 
service  thereof,  does  not  waive 
an  irregularity  in  the  notice. 
Long  et  al.  v.  Long  et  al.,  596. 

Notice  of,  in  Action  to  En- 
force Mechanic  s Lien.] — See 

Lien,  1. 

Fixing  Time  for,  in  Election 
Cases.] — See  Parliament,  1. 


Postponement  of  Refused, 
Pending  an  Appeal  to  the  Su- 
preme Court,  Where  a New  Trial 
Ordered  hy  a Divisional  Court 
and  the  Court  of  Appeal.] — See 
Staying  Proceedings,  1. 

Staying  a Second  Trial  Pend- 
ing an  Appeal  to  the  Supreme 
Court.] — See  Staying  Proceed- 
ings, 2. 


TRUSTEE. 

Act  of.  Not  Protected  hy  Direc- 
tion of  Master  Without  Juris- 
diction.]— See  Company,  1. 


VENDOR  AND  PURCHASER. 

Real  Estate  of  Partnership — 
Death  of  One  Partner — Con- 
veyance to  Surviving  Partner 
hy  Administratrix — Infants — 
Consent  of  Official  Guardian.] — 
Partnership  lands  are  not  held 
by  the  members  of  the  partner- 
ship as  co-owners  of  real  estate 
and  must  in  the  devolution  upon 
death  be  treated  as  personal 
estate. 

Two  partners  were  the  owners 
of  certain  real  estate  as  partner- 
ship assets.  One  of  them  died 
intestate,  leaving  a widow  and 
infant  children.  The  widow 
took  out  letters  of  administra- 
tion and  conveyed  the  land  to 
the  surviving  partner,  w^ho  sub- 
sequently died  intestate,  and  his 
persona]  representative  agreed 
to  sell  the  land  : — 

Held,  that  the  consent  of  the 
official  guardian  was  not  neces- 
sary to  the  conveyance  to  the 
surviving  partner,  under  sec.  8 
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of  the  Devolution  of  Estates 
Act,  KS.O.  1897,  ch.  127,  as 
that  Act  did  not  apply,  the  pro- 
perty devolving  on  the  personal 
representative  virtwte  Officii, and 
not  by  virtue  of  the  statute. 
Re  Fulton  and  McIntyre,  445. 


VOTERS’  LISTS. 

Deputy  Registrar  of  Deeds 
Not  Entitled  to  he  Placed  on  the 
Voters  List  in  the  Electorcd 
District  in  ivhich  He  is  Acting 
as  Deputy  Registrar.'] — See 
Parliament,  2. 

Revision  of,  Rights  of  Resi- 
dent of  the  Electoral  District  to 
Have.] — See  Parliament,  2. 


WARRANTY. 

On  Sale  of  Goods.] — See  Sale 
OF  Goods.  1. 


WAY. 

1.  Private  Way  — Easement 
Prescription  — Railway  — Sta- 
tion Grounds — Implied  Grant 
— Powers  of  Railway  Company 
— Benefit  of  Railway — Super- 
fluous Lands — Way  of  Neces- 
sity.]— The  defendants  claimed 
a right  of  way  through  the  plain- 
tiffs’ station  grounds,  at  M.,  by 
virtue  of  open,  continuous,  and 
uninterrupted  user  for  more  than 
30  years  : — 

Held,  that  the  right  must  rest 
upon  the  presumption  of  a grant, 
and  if  an  actual  grant  would 
have  been  illegal  and  void,  a 
grant  implied  from  20  years’ 
user  could  not  be  valid. 


The  user  on  which  the  de- 
fendant relied  began  in  1872. 
At  that  time  the  Northern  Rail- 
way Company  of  Canada, 
through  whom  the  plaintiffs  de- 
rived title,  had  no  power  to 
make  a sale  or  grant  of  any  of 
their  property  otherwise  than 
for  the  benefit  and  account  of 
the  railway:  12  Viet.  ch.  196 
(C.)  In  1868  the  Northern 
Railway  was  declared  to  be  a 
work  for  the  general  advantage 
of  Canada,  but  none  of  the  gen- 
eral Railway  Acts  passed  by  the 
Dominion  Parliament  was  made 
applicable  to  it  until  the  passing 
of  the  Railway  Act,  1888,  secs. 
3 and  5 ; and  by  sec.  90  {d)  the 
power  of  a railway  company  to 
sell  and  dispose  of  lands  and 
other  property  was  limited  to  so 
much  thereof  as  was  not  neces- 
sary for  the  purposes  of  the  rail- 
way. The  land  in  question  was 
acquired  for  use  by  the  company 
as  a railway  station,  and  the 
area  was  within  the  quantity 
which  they  were  authorized  to 
acquire  for  the  purpose  : — 

Held,  that  neither  at  the  time 
when  the  user  on  which  the  de- 
fendant relied  began,  nor  since, 
was  there  power  in  the  railway 
company  to  make  a grant  of 
such  a right ; it  was  not  for  the 
benefit  of  the  railway ; neither 
was  it  of  lands  not  required  for 
its  purposes  ; and  the  defendant 
had,  therefore,  failed  to  establish 
his  right. 

Between  the  lot  owned  by  the 
defendant  and  the  station 
grounds  there  was  a strip  of 
land  laid  out  as  a street  which 
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he  was  occupying  as  part  of  his 
premises : — 

Held,  that,  even  assuming 
that  he  had  acquired  title  to  the 
strip  by  possession,  that  did  not 
carry  with  it  any  right  to  a way, 
of  necessity  or  otherwise,  over 
the  plaintiffs’  lands  in  order  to 
give  him  an  outlet. 

Judgment  of  Boyd,  C.,  re- 
versed ; Osier,  J.A.,  dissenting. 
Grand  Trunk  R.  W.  Go.  v.  Val- 
liear,  363. 

2.  Highway  Laid  out  by 
Private  Person  — Assumption 
for  Public  User — Expenditure 
by  Township  Corporation  cm 
Sidewalk — Non-repair — Negli- 
gence— Act  of  Wrong-doers  — 
Relief  Over.'] — A highway  in  a 
township  laid  out  by  a private 
person  had  been  used  as  such 
for  many  years,  and  a sidewalk 
had  been  built  upon  it  by 
the  defendants  under  the  super- 
vision of  their  pathmaster,  and 
the  council  had  by  by-law  ap- 
propriated money  to  pay  for 
the  construction  of  it,  and  pay- 
ment had  been  duly  made  to 
the  persons  who  built  it : — 

Held,  that  this  was  sufficient 
to  establish  that  the  highway 
had  been  assumed  for  public 
user  for  the  corporation  within 
the  meaning  of  sec.  607  of  the 
Municipal  Act,  3 Edw.  VII.  ch. 
19  (O.).  The  purpose  of  sec. 
598  is  to  declare  that  certain 
classes  of  roads  are  public  high- 
ways ; and  it  has  no  bearing  on 
the  question  whether  an  actual 
highway  laid  out  by  a private 
person  has  been  assumed  for 
public  user. 


The  highway  has  been  for  a 
long  time  in  a very  bad  state  of 
repair,  so  covered  with  water 
at  certain  seasons  that  it  was 
impossible  for  a pedestrian  to 
pass  from  one  side  to  the  other 
without  wading  through  mud 
and  water.  The  plaintiff  was 
injured  by  reason  of  cinders 
which  the  third  parties  had, 
about  a week  before  the  accident, 
spread  upon  the  road,  in  order 
to  afford  a passage  across  it : — 
Held,  that  the  defendants 
ought  to  have  anticipated  that 
some  such  means  of  passing  from 
one  side  to  the  other  would  be 
adopted  by  the  third  parties, 
and  were  liable  for  negligence 
in  the  performance  of  their 
statutory  duty  to  keep  the  high- 
way in  repair,  but  the  third 
parties  were  liable  over  to  the 
defendants.  Holland  v.  Town- 
ship of  York,  533. 


WILL. 

1.  Devise  — Accumulation 
over  '21  Years — Contingent  In- 
terest— Non-acceleration  — Ex- 
ecutors' Duty  — R.S.O.  1897,  ch. 
S32 — Provision  against  Litiga- 
tion— Construction  of  WilL] — 
The  testator,  who  died  on  14th 
February,  1892,  by  her  will 
devised  certain  money  and  lands 
to  her  executors  and  trustees 
with  directions  to  hold  or  sell 
the  lands  and  invest  and  keep 
invested  and  re-invested  the  pro- 
ceeds, compounding  the  interest, 
until  the  17th  March,  1915, 
when  the  whole  accumulated 
fund  was  to  be  handed  over  to 
the  plaintiff  if  he  was  then 
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alive ; but  if  he  died  at  an 
earlier  date  leaving  living  issue, 
then  to  his  children  ; and  if  he 
died  without  any  living  issue, 
then  to  the  other  children  of 
the  testatrix: — 

Held,  that  as  the  death  of 
the  plaintiff  within  21  years 
from  the  death  of  the  testatrix 
would  bring  into  operation  forth- 
with the  provision  for  the  fund 
in  the  event  of  his  death,  his 
interest  was  only  contingent; 
that  the  trust  for  accumula- 
tion was  null  and  void  only 
as  to  excess  over  21  years, 
and  that  he  was  not  entitled  to 
stop  the  accumulation  during 
that  period  in  order  to  claim  a 
present  payment. 

Held,  also,  that  for  the  period 
following  21  years  the  income 
should  be  paid  out  to  the  parties 
then  entitled — if  the  plaintiff 
was  then  alive. 

Held,  also,  that  the  plaintiff’s 
action  being  to  obtain  a con- 
struction of  the  will  and  a 
declaration  of  his  rights,  rather 
than  seeking  a modification  or 
changing  of  the  will,  it  did  not 
operate  a forfeiture  of  his  share 
within  the  meaning  of  the  pro- 
hibitions in  the  will  against 
adverse  action  against  the  testa- 
trix’s bounty.  Harrison  v. 
Harrison,  297. 

2.  Construction  — Bequest  of 
Personalty — '‘Reversion”- -Gift 
Over — Life  Interest — A hsolute 
Interest.'] — The  testator  by  his 
will  gave,  devised,  and  bequeath- 
ed to  his  father  “ one-half  of  my 
ready  money,  securities  for  mon- 
ey ..  . and  one-half  of  all 


other  my  real  and  personal  es- 
tate whatsoever  and  whereso- 
ever with  reversion  to  my  brother 
on  the  decease  of  my  father 
and  gave,  devised  and  bequeath- 
ed to  his  brother,  his  heirs  and 
assigns  forever,  “ the  remaining 
one-half  of  all  my  ready  money, 
securities  for  money 
and  the  one-half  of  all  other  my 
real  and  personal  estate,  what- 
soever and  wheresoever.” 

At  the  time  of  the  testator’s 
death  there  was  a sum  of  money 
on  deposit  to  his  credit  in  a 
bank ^ 

Held,  that  the  father  was  en- 
titled for  his  life  only  to  the  use 
of  one-half  of  the  money,  and 
that,  subject  to  the  life  interest 
of  the  father,  the  brother  took 
the  same  absolutely. 

In  re  Percy,  Percy  v.  Percy 
(1883),24Ch.D.  616, re 
Richards  v.  Jones,  [1898]  1 Ch. 
438,  and  In  re  Walker,  Lloyd 
V.  Tweedy,  [1898]  1 I.R.  5,  dis- 
tinguished. 

Judgment  of  MacMahon,  J., 
reversed.  Osterhout  v.  Oster- 
hout,  402. 

3.  Construction— Bequest  to 
Widow — Use  During  Lifetime 
— Power  to  Dispose  of  Moiety 
by  Will] — The  testator  by  his 
will  gave  to  his  wife  all  his  real 
and  personal  property  for  her 
use  during  her  lifetime,  and  di- 
rected that  at  her  death  his  ex- 
ecutors should  sell  the  real  and 
personal  property  and  give  one- 
half  the  proceeds  to  his  cousin, 
and  that  his  wife  should  make 
her  will  during  her  lifetime  in- 
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structinghis  executors  ''  who  she 
wishes  to  give  her  half  to  among 
her  relations — 

Held,  that  the  widow  was  en- 
titled to  one  moiety  absolutely 
and  to  a life  enjoyment  of  the 
other  moiety.  Re  Bethune,  417. 

4.  Construction  — Gift  to  a 
Class — Ascertainment  of  Per- 
sons Entitled^] — A testator  be- 
queathed the  sum  of  $500,  as 
to  income  to  be  applied  for  the 
support  of  the  testator’s  grand- 
children, children  of  his  son 
John,  and  as  to  principal  to  be 
paid  to  them  equally  as  they 
respectively  attained  the  age  of 
twenty-one  years : — 

Held,  that  the  members  of 
the  class  entitled  to  share  were 
to  be  ascertained  at  the  time 
when  the  eldest  of  the  class 
attained  the  age  of  twenty-one 
years,  and  that  those  grand- 
children born  after  the  death  of 
the  testatrix  and  before  that 
time  were  entitled  to  share.  In 
re  Archer,  491. 

5.  Construction  — Condition 
Subsequent  — Condition  as  to 
Residence  of  Devisee.] — A tes- 
tator devised  in  fee,  provided 
devisee  “ comes  to  live  and  reside 
on  the  land  devised  during  the 
term  of  his  natural  life,”  with 
gift  over  ‘‘  provided  devisee  does 
not  come  to  reside  on  the  said 
land  so  devised  to  him  within 
one  year  after  my  decease”: — 

Held,  that  the  condition  as  to 
residence  of  the  devisee  was  void 
for  uncertainty ; and  that  it 
was  a condition  subsequent,  not 
a condition  precedent  to  the 


acquisition  of  the  land  devised, 
but  a condition  of  its  retention. 
In  re  George  M.  Ross,  493. 

6.  Construction- — Legacies — 
Abatement — Deva  stavit.]  — 
Testator  died  in  1878,  having 
made  a will  and  a codicil.  By 
the  will  he  gave  to  his  wife 
certain  chattels  for  her  life,  and 
all  the  rest  of  his  estate  to  his 
two  executors  upon  trust  to  sell 
and  out  of  the  proceeds  to  pay 
funeral  and  testamentary  ex- 
penses and  the  legacies  be- 
queathed by  the  will  or  any 
codicil  thereto,  and  to  invest 
the  residue  in  their  own  names 
and  pay  the  annual  income  to 
the  wife  for  life,  and  after  her 
death  to  divide  the  estate  be- 
tween themselves  (the  executors) 
in  the  proportion  of  two-thirds 
to  one  and  one-third  to  the 
other.  By  the  codicil  the 
testator  gave  certain  specific 
legacies  and  directed  that  they 
should  be  paid  by  the  executors, 
after  the  decease  of  the  wife 
from  out  of  the  two  - thirds 
given  to  one  of  the  executors 
That  executor  died  in  1885. 
After  his  death  the  other  exe- 
cutor appropriated  to  his  own 
use  a part  of  the  moneys  of  the 
estate,  and  died  insolvent  in 
1900.  The  widow  died  in  1901. 
It  was  then  found  that  more 
than  one-third  of  the  estate  had 
been  dissipated: — 

Held,  that  the  part  which 
remained  belonged  to  the  estate 
of  the  innocent  executor,  subject 
to  the  payment  of  the  legacies 
given  by  the  codicil,  which 
should  be  paid  in  full  and 
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should  not  abate  proportionally 
with  the  two-thirds  share  given 
to  that  executor.  Re  Dunn, 
560. 

7.  Void  Legacy — Right  to,  of 
Residuary  Legatees^] — A testa- 
tor by  his  will,  subject  to  the 
payment  of  his  debts,  etc.,  gave 
to  his  widow  a life  estate  in  all 
his  real  and  personal  estate  and 
subject  to  bequests  to  a univer- 
sity and  a missionary  board, 
gave  the  proceeds  of  his  real 
estate,  power  of  sale  having 
been  given  to  the  executors, 
to  certain  residuary  legatees. 
There  being  a deficiency  in  the 
personal  property  to  pay  the 
debts,  etc.,  a sale  of  a portion  of 
the  real  estate,  sufficient  to  pay 
such  debts  and  specific  legacies 
was  made.  Upon  a motion  under 
Con.  Rule  928  for  the  construc- 
tion of  the  will  it  was  admitted 
that  the  bequest  to  the  mission- 
ary society  was  invalid  under 
the  provisions  of  the  statute  of 
Mortmain,  and  it  was  agreed 
that  this  amount  should  be  re- 
funded to  the  estate  : — 

Held,  that  such  amount  being 
a void  legacy  fell  into  the  residue 
and  went  to  the  residuary  lega- 
tees and  not  to  the  next  of  kin. 
In  re  the  will  of  Carlton  G. 
Smith,  619. 

8.  Construction  — Gift  to 
Members  of  a Class — Substitu- 
tion — Ascertainment^]  — The 
testator  directed  that  the  residue 
of  his  estate  should  be  divided 
equally  among  the  children  of 
his  named  brothers  and  sisters, 
share  and  share  alike,  “ so  that 


each  nephew  and  niece  shall 
receive  the  same  amount;  and 
in  the  event  of  any  of  my  said 
nephews  or  nieces  predeceasing 
me  or  dying  before  the  time 
of  distribution  arrives,  leaving 
children,  . . . that  the  share 
which  would  have  gone  to  such 
nephew  or  niece,  if  alive,  shall 
be  distributed  equally  among 
his  or  her  children.”  The  will 
was  dated  the  5th  May,  1902, 
and  the  testator  died  on  the 
9th  February,  1903.  One  of 
the  testator’s  sisters  named  in 
his  will,'and  who  survived  him, 
had  a daughter  who  died  in 
1886,  leaving  a son  : — 

Held,  that  this  son  was  not 
entitled  to  a share  of  the  residue. 

Christopherson  v.  Naylor 
(1816),  1 Mer.  320,  followed. 

In  re  Potter  s Trust  (1869), 
L.R.  8 Eq  52,  not  followed. 

A nephew  of  the  testator,  a 
son  of  one  of  the  named 
brothers,  was  living  at  the  date 
of  the  will,  but  died  before  the 
testator,  leaving  a daughter,  who 
was  held  entitled  to  a share. 
Re  Fleming,  651. 


WINDING  UP. 

See  Company  1,  3. 


WORDS. 

'‘Agent  Entrusted  with  the 
Possession!] — See  Conversion. 

“ By  Giving!] — See  Pledge 
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'^Colour  of  Right/'] — See 
Criminal  Law,  2. 

“ Contract/’] — See  Municipal 
Elections. 

“ Creditor.”] — See  Receiver. 

‘‘/Money  Demand.”]  — See 
Prohibition. 


“ The  Sum  in  Dispute  Upon 
the  Appeal.”] — See  Division 
Courts,  2. 

“ Ways,  Works,  Machinery, 
Plant,  Buildings  or  Premises 
Connected  with.  Intended  for 
or  Used  in  the  Business  of  the 
Employer.” — See  Master  and 
Servant,  3. 


